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Opinion

It's Not About the
Lawyers!
At last, those who may be genuinely prejudiced by the operation of the Personal Injuries Assessment Board are beginning
to make themselves heard. At least one union, the Technical Engineering and Electrical Union, has nailed its colours to the
mast and stated emphatically that the new system puts injured employees at a very serious disadvantage.
The union represents 40,000 workers, mainly in manufacturing and construction, where workplace safety is a huge problem.
The union indicates that it has already direct experience of the defects in the PIAB system in processing employee claims.
Firstly, it decries the "Do it Yourself" approach that is foisted on claimants, who do not have the technical knowledge and
expertise to prepare documents that may ultimately be used as evidence in court, if PIAB does not ultimately resolve the
claim. Secondly, it points out that there is no provision in the PIAB system to make employers eliminate workplace hazards
or unsafe practices uncovered by the investigation of claims. And, finally, the union feels it is obvious that the primary
purpose of the legislation is to reduce insurance costs by making it harder for employees to bring claims.
Unfortunately, there is no umbrella group to give a voice to the victims of personal injuries. When the Bar Council or the
Law Society venture to express the views of potential plaintiffs, that view is inevitably drowned and derided by the
accusation that lawyers are only protecting their already well-feathered nests. The truth is that the insurance industry and
employers have successfully pushed through an anti-plaintiff, anti-victim PIAB system. And they have done this, with little
opposition from either politicians or the media, because they have very cleverly ridden the anti-lawyer train.
But as the TEEU is trying to point out. It's not about the lawyers! Or at least, the rights of victims should not be drowned
out by vested groups who can launch into lawyer-bashing as a means of diverting attention from the real issues.
Mr Justice McMenamin in the High Court has ruled that the PIAB cannot refuse to deal directly with lawyers acting for
claimants before the PIAB. He noted that the PIAB procedures, because of their complexity, importance and potential
impact on a person's rights, justified the right to legal representation. It is a logical and fair judgment.
Yet, representatives of PIAB have insisted they will appeal. One representative was quoted in the Irish Times as saying "that
the balance between strong and weak does not arise because no litigation is involved." With all due respect, this is a gross
mis-reading of the true effect of PIAB.
A claimant in a personal injuries case cannot institute litigation without first bringing the claim to the PIAB. Indeed, Mr
Justice McMenamin noted that the procedures for bringing a claim before PIAB were analogous to the steps necessary to
the initiation of legal proceedings. Once the claim is brought to PIAB, the claimant has set out his stall and if he has not
followed the correct procedures, or has not set out his case adequately, he may be irrevocably prejudiced. The system is new
and untested. Despite protestations to the contrary, it is complex, even for experienced lawyers. One has only to look at the
plethora of articles in this journal alone written by legal experts debating the complexities of the PIAB system.
If a claimant is nervous about squaring up against the might of an insurer (with its battery of legal expertise), he ought to
be entitled to hire a lawyer to communicate with PIAB and to ensure his rights are safe-guarded. This is perfectly reasonable
and fair, particularly when that claimant will have to foot the bill for that lawyer out of his own pocket. Those who run
PIAB are so intent on making it a lawyer-free zone that they are missing this key point.
It's not about the lawyers!
It's about victims' rights. It's about fairness.
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St. Audeon's Perform Macbeth
Sunniva McDonagh BL

On the 14th of December, the children from St. Audeon's National
School in Cook Street performed Macbeth in the Distillery Building. The
play was a great success and a fitting tribute was paid to the young
actors by Rory Brady SC, Attorney General, who introduced the play.
The Law Library's association with St. Audeon's dates back to September
1999. As well as putting on a play, the children have also performed an
annual mock trial in one of the Round Hall Courts. The children play the
witnesses and the jury (and sit in a real jury box). Real barristers and a
real judge make up the picture. A very popular trial is that involving the
theft of a large box of chocolates, the defence to which is one of alibi.
The script written by the late Brendan Grogan is still in operation. A
different exhibit of chocolates has to be found for each play. When
Hardiman J. presided, the exhibit was partially eaten prior to the
conclusion of the prosecution case. In the last couple of years, this trial
has been kindly co-ordinated by Siún Leonowicz.
Perhaps the highlight of the association with St. Audeon's is the annual
play, produced by our former colleague, Nastaise Leddy, which has been

put on in the Distillery Building. Most of the pupils from St. Audeon's
come from Oliver Bond flats, where there is a strong sense of
community that spills over into the school and is kindled by the
dedicated staff. The teachers are fully committed to the education of
the children and it is an honour that the school widens its curriculum
to include annual drama.

In 1999, the association of barristers with the local community was
formalised into a Community Liaison Committee. Its projects are funded
by kind donations of individual barristers who recognise the importance
and value of being neighbours to those who live in and around the Four
Courts. Individual barristers currently operate a meals on wheels service
and a Christmas party for local primary schools has become an annual
event. John Keogh has kindly organised the event. New volunteers and
new ideas in relation to furthering these links with the community
would be most welcome. The Community Liaison Committee can be
contacted care of the Bar Council office.

Banquo (Warren Flood) appears at Macbeth's feast

Lady Macbeth (Daryl Keogh); Macbeth (Stephen Rooney) ‘Girl
you gotta love your man’
(Riders on the Storm – The Doors)

Witches (Kelvin Caffrey and Natasha Ryan); Rory Brady AG;
Macbeth (Stephen Rooney); King Duncan (Martin Sands).

Lady Macbeth (Daryl Keogh); Macbeth (Stephen Rooney)
'Husband don't brood, what's done is done'
'Ah wife, a lot done; a lot more to be done'

Photographs were taken by the Sunday Business Post at the
performance of Macbeth.
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Tackling Child Grooming on the
Internet: The UK Approach
Alisdair A. Gillespie
Introduction
In 2003, the government of the United Kingdom passed a new statute,
the Sex Offences Act 2003, which was intended to consolidate and
update the law relating to sexual offences and offending. The basis for
the law prior to this Act was to be found in the Sexual Offences Act
1956 and successive cases demonstrated that the original law was not
fit for the purpose of safeguarding vulnerable members of society from
harm.
One of the changes introduced by this legislation was the introduction
of a specific offence to tackle the threat of child grooming,
particularly in respect of those who use the Internet to solicit children
for abuse. This new law had been proposed by a multi-disciplinary and
apolitical advisory body known as the Home Secretary’s Internet Task
Force on Child Protection which had been in existence since 20011
which brings together politicians, child protection charities, the
industry and other experts with the task of advising the government,
through the Home Secretary, on the safety of the Internet for young
people. It is chaired by a minister2 and meets as a full body
approximately four-times a year but also as a series of sub-groups.
The Internet Task Force had been established because of concern that
some sex offenders were using the Internet to befriend children
through this medium, and related technologies, eventually allowing
them to meet with the child offline and abuse them. In this article I
seek to demonstrate what the Task Force and government did in order
to safeguard children from abuse.

Grooming
Before examining the legislative response it is, however, first necessary
to try to identify what grooming is. Grooming is neither new nor
particularly hi-tech. The grooming of children has taken place over
many years as it enabled people to get children to acquiesce to sexual
abuse. A very rudimentary example of why this is necessary can be
provided by Bob McLachlan, the former head of the Metropolitan
Police’s Paedophile Unit, who says that monsters do not get children,
nice people do. By this he means that children will normally run away
from those who seek to do them harm, but the paedophile will work
on the premise of befriending the child or gaining some sort of
emotional control over the child to enable them to be placed in a
position whereby they can abuse a child and not be discovered.

1
2
3
4

See Improving Child Protection on the Internet: A Partnership for Action (Home
Office Press Release 092/2001).
Currently Paul Goggins M.P., Parliamentary Under-Secretary of State.
Howitt, D. (1995) Paedophiles and Sexual Offences Against Children. John Wiley
& Sons. London. p.84.
Terry and Tallon (2004) argue that deviant fantasy is an important part of the
grooming process and is, in essence, when the victim is grooming him or herself
in preparation to seek out a child and groom themselves (see (2004) Child Sexual
Abuse: A Review of the Literature.
http://www.nccbuscc.org/nrb/johnjaystudy/litreview.pdf p.21).

Many do not like the term ‘grooming’ because it is very difficult to
identify what precisely grooming is. To a significant extent it can be
purely innocent activities (such as communication or gifts) that are
used to befriend a child. Thus an offender may groom a child for a
considerable period of time before he undertakes an act that the law
would deem sufficient to attract liability. Howitt (1995) argues that
the grooming process is cyclic and that it is, in essence, related to
Wolf’s Offending Cycle.3 The cycle includes stages that cover issues
such as fantasy4 eventually leading to the offender identifying a
child.5 The next stage will involve the offender summing up the
courage to act on his impulses, and this can be a lengthy stage
whereby the offender must overcome a number of intrinsic barriers
through cognitive distortion. However eventually the offender will
reach the point where he has sufficiently befriended a child where the
child will allow the abuse to occur.6 The grooming process continues
after the abuse, as an offender will not wish to be caught and thus an
offender must continue to remain in some sort of contact to ensure
that there is no disclosure. Howitt (1995) notes that whilst it is
common to hear of stories where offenders say to a child, “don’t say
anything, you won’t be believed” or, “if you say anything, you will be
taken into care” these are almost certainly powerful examples of
methods of ensuring a child’s silence.7
Whilst the original cycle was not designed with technology specifically
in mind, it is unlikely that online grooming represents a significant
departure from traditional grooming practices but, rather, permits the
cycle to be speeded up. Quayle and Taylor provide the classic example
of how this can occur when they note an offender is able to move to
the more explicit stages because there is the perceived idea of
anonymity on the Internet:
You can’t go up to a boy in the street and say... do you fancy having
sex... whereas you could online.8
Whilst this may be somewhat simplified in terms of it being presented
as being a non-targeted solicitation, it is almost certainly accurate in
terms of being able to undertake sexualised conversation and
solicitation in a way that is simply not possible in an offline situation.

5
6

7
8

Howitt (1995), op.cit., p.84.
Howitt argues that this phase will include a number of experimentation stages
where conversations and contacts will become increasingly sexualised (Ibid.).
Quayle and Taylor have noted that child pornography will often be used in this
stage in order to try to persuade the child that sexual contact is neither
uncommon nor wrong.
Howitt (1995), op.cit., p.92.
Quayle and Taylor (2001) Child Seduction and Self Representation on the
Internet 32 British Jouranl of Social Work 602.
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(ii) travels with the intention of meeting B in any part of the world,

Legislative Responses
Before the United Kingdom introduced its provision, the country that
had previously recognised the need to tackle such behaviour was, perhaps
unsurprisingly, the United States of America. As a Federal system, America
had adopted both Federal and State responses to such crimes. The simplest
law is the Federal law, which does not require any abuse of technology
but, rather, simply requires the offender to cross state boundaries with the
intention of committing a sexual act against a child.9 This is a simple law
that is designed to cover all situations but which was successfully used to
prosecute the first reported case of child grooming within the USA.10
State law differs with some providing for technology-specific crimes.
Examples of this would include Maine, which provides the offence of
“soliciting a child by a computer to commit a prohibited act.”11 Other
States, on the other hand, prefer to take a wider approach, for example
the State of Georgia, which has a crime of child enticement:
A person commits the offense [SIC] of enticing a child for indecent
purposes when he or she solicits, entices or takes any child under the
age of 16 years to any place whatsoever for the purpose of child
molestation or indecent acts.12
This type of offence concentrates more on the behaviour of the offender
rather than the use of technology and thus arguably has a wider remit.
When the Task Force examined the current legal position of grooming
under the law in England and Wales, it was concerned that it was not
adequately covered. Whilst the offence of child abduction13 could have
been used, this was not a sexual offence and thus did not trigger ancillary
issues14 and there were also doubts as to whether the law was being bent
too far in order to accommodate a problem that had not been foreseen
at the time the legislation had been drafted.15

A New Offence
The Task Force decided that a new sexual offence needed to be created in
order to tackle grooming behaviour. It was decided at the outset that this
would, unlike the crime in Maine, not be technology-specific. The reasons
for this were principally twofold. First, it has been noted already that
grooming is not restricted to an online context and whilst the Task Force
itself was concentrating on the online threats, we did not want to restrict
ourselves to these mediums. Second, as we all know, technology is
developing at an impressive pace. There were concerns that if we made
the offence technology-specific, that it could become out of date. An
example of our concerns could be seen from the Maine criminal code.
That section expressly uses the term ‘computer’. Is a mobile telephone a
‘computer’? What about a 3G (third-generation) telephone that allows
broadband-equivalent connection to the Internet? So that we did not create
questions such as this, it was decided that the law would be more general.
The principal provision is contained within s.15, Sexual Offences Act 2003,
which provides:
(1) A person aged 18 or over (A) commits an offence if(a) having met or communicated with another person (B) on at
least two earlier occasions, he(i) intentionally meets B, or

9.
10.

US Penal Code, Title 18, section 2241(c).
See Tarbox, K. (2000) Katie.com: One Girl’s Loss of
Innocence. Orion. London. This book is written by
the first victim of child grooming in the USA and is
an interesting account of the grooming process and
the reaction of society to such acts. Whilst it is now
old, and Katie was perhaps somewhat naive, it
remains a compelling account and serves as a good

11.
12.
13.
14.
15.

(b) at the time, he intends to do anything to or in respect of B,
during or after the meeting and in any part of the world, which if
done will involve the commission by A of a relevant offence,
(c) B is under 16, and
(d) A does not reasonably believe that B is 16 or over.
The offence is punishable by a maximum sentence of ten years
imprisonment16 and it is considered to be a sexual offence for the
purposes of ancillary sentencing matters.17 It can be seen immediately
that the provision can be considered extremely wide and some
concerns have been raised as to whether the provision creates a
thought-crime, something that will be discussed, albeit briefly, below.

Actus Reus
The requirement for two or more communications is analogous to the
provisions under the Protection From Harassment Act 1997 and is
designed to stop the law being applied to single acts. What constitutes
two communications will be a matter for the courts but it would seem
likely that individual emails and text-messages will count, whereas a
single transaction in a chatroom, even though it involves the sending
and receiving of many messages in real-time may not because this
position is, in essence, the same as a telephone call. There is no
requirement for the communications to be sexual, something that was
the cause of a significant amount of debate.
The government rejected requirements that at least one
communication must be sexual because, they argued, grooming
frequently does not involve sexual conversations and accordingly it
may have been possible for someone to escape liability on that basis.
The counter argument, however, is that realistically the type of persons
that this provision is designed to tackle would normally involve sexual
remarks at some point in the grooming process and so it would have
not made the job of law enforcement any more difficult. Indeed
because the mens rea requirement is one of intent, it is very difficult to
see how this section could be prosecuted without some sexual
reference. In hindsight it may be regrettable that the requirement did
not remain because it could have helped defeat the allegation that the
crime is a thought-crime.
The crux of this section is the meeting. Grooming, as noted above, is
very transient behaviour and it is virtually impossible to define precisely
what behaviour amounts to grooming or, indeed, when it starts or
finishes. It is important to note, therefore, that although this provision
is frequently referred to as the ‘grooming offence’ its actual description
is ‘Meeting a child following grooming etc.’. Whilst the inclusion of the
word ‘etc.’ is somewhat unhelpful, it does reinforce the fact that this
offence is dealing with the effects of grooming and not the grooming
itself. The Task Force decided that the mischief we were trying to
prevent was those people meeting children they have groomed over the
Internet so that they can abuse them. The meeting became the step at
which we believed criminal liability could accrue although through the
use of the Criminal Attempts Act 1981, it would also be possible for
someone who attempted to meet with a child in these circumstances

introduction to this area for those interested.
See Maine Penal Code, Chapter 11, p.259.
See Georgia Penal Code, section 16-6-5.
Contrary to s.2, Child Abduction Act 1984.
For example, sex offender notification schemes (aka
the “sex offenders register”), sex offender orders etc.
For more on this see Gillespie, A.A. Children,
Chatrooms and the Law [2001] Criminal Law Review
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17.

435 and Gillespie, A.A. Child Protection on the
Internet: Challenges for Criminal Law [2002] Child
and Family Law Quarterly 411.
s.15(4).
For example, the sex offenders “register” (see Part 2
of the 2003 Act) and extended sentences (see s.161,
Powers of the Criminal Courts (Sentencing) Act 2000
as amended).
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to be culpable too.18 The addition of the alternative actus reus of
travelling to meet the child was added because it was felt that this was
still proximate enough (with the requisite mens rea) but would also
ensure that the police did not have to risk the safety of a child by, in
effect, observing an actual meet, something that could not be justified
as the risk to the child would be too great.

Mens Rea
The mens rea of this crime is perhaps more important than the actus
reus in that this is where the main principal ‘badness’ is to be found.
The mens rea is one of intent, and it can be required up to two times.
The choice of intention was deliberate and although this is, arguably,
the most difficult form of mens rea to prove, it was decided that it was
also the most satisfactory in ensuring that innocent people would not
come within this provision.
An intention to commit an illegal act is always required. The definition
of an illegal act is one that comes within Part 1 of the Sexual Offences
Act 2003 and it is, therefore, extremely wide. However it does not
include all types of behaviour and, for example, the creation of abusive
images of the child is arguably outside of this Act, although this is
unlikely to be problematic as other criminal law provisions exist to
tackle such behaviour.19
When it comes to proving intent, it is likely that there will be a
considerable number of ways of proving intent. The content of the
communications are likely to be of assistance, especially as noted above
that in many situations the content of such material is likely to be
sexual. The police are already used to the concept of forensically
examining computers to recover emails and other computer data, and
this is likely to find relevant material. It is important to note that in the
grooming context, there will be at least two opportunities to gather
such evidence, because not only will it be the offender’s computer that
could contain information but also the child’s. Other computer data
that might be of assistance is between the offenders and others. Quayle
and Taylor note that many offenders will speak to others of a likemind20 and thus it is quite possible that the adult will discuss how the
grooming has progressed with another offender, this will certainly be
admissible, not least because the requirement of the section is that A
has the intention, not that A has communicated that intention to B.
Offline evidence will also be useful in showing the intention of an
offender. Childnet International maintains a list of cases which involve
children being groomed21 and existing cases have led to perpetrators
being arrested in possession of PDAs or diaries, where they have booked
a hotel where condoms were present, and in one incident, where the
offender was arrested in possession of comics, toys, condoms and
lubricant jelly. It would not, it is submitted, be too difficult to place
such evidence before a jury and invite them to consider what the
intention of the offender was.
Where the actus reus of the crime is travelling to meet the child, a
second mens rea is required, that being travelling with the intention of
meeting a child. In most situations, this will be uncomplicated as it will
not be difficult, for example, for the police to demonstrate a nexus
between the travel and the likely location of the child, and the
evidence discussed above is likely to be as useful here.

18.

The use of this Act is particularly important because s.1(2) states that it is
possible to commit an attempt even if the act is impossible. Accordingly this
could be used in proactive operations where the police, after identifying a sex
offender, ‘take over’ the communication and turn up to the meeting. In these
situations the person would still be liable. For more on this see Gillespie, A.A.
Tackling Grooming (2004) 77 Police Journal 239 at 252-3.

Thought Crime?
Liberty argues that the new offence amounts to a ‘thought crime’. Their
argument is that the law means that people will be ‘prosecut[ed] not
for anything they’ve done but for things someone thinks they might do
- because someone is second-guessing their thoughts’.22 Baroness
Blatch, speaking in the House of Lords during the passage of the Bill,
noted that it was an offence not merely looking at thoughts but
looking at someone who has ‘embarked on a course of conduct
designed to result in the commission of a child sex offence’.23 This, it is
submitted, is an important point and it is important to remember that
there is an actus reus component, albeit one that is relatively easily
satisfied. Earlier in the article, it was noted that there had been an
argument that the communications should contain sexual references and
if it did so, it would be more likely that the allegation of a thought-crime
could be rebutted.
Gathering sufficient evidence to show an intention to commit a sexual
offence against a child will, it is submitted, require identifying that an
offender has targeted a child and begun to groom that child for abuse.
To suggest that innocent communications will be captured by this
offence is somewhat naïve in that it is difficult to see how the
prosecuting authorities could demonstrate the requisite intent in those
circumstances. That said, however, it is incumbent on the law
enforcement and prosecuting authorities to ensure that this offence is
not misused, bringing the provision into disrepute. Where a wide
provision is created, the necessity for acting must be carefully
contemplated by those who use it.

Conclusion
The technological revolution has been extremely useful to us in terms of
bringing social and professional benefits to our lives. The Internet and
related mediums have changed the way that we conduct ourselves and
many of us use the Internet or email every day in our jobs and many use
computers to facilitate their social interactions. However technology can
also pose a threat to vulnerable members of society, and we know, for
example, that the Internet has led to an exponential growth in abusive
images of children. The technology also allows offenders to have direct
access to children in ways that would previously not have been possible.
The ability to maintain a degree of anonymity whilst on the Internet does
allow some adults to befriend children and groom them for abuse.
The UK government has reacted to this threat by the creation of the Task
Force and, in part, by the new offence contained in s.15 of the Sexual
Offences Act 2003. Whilst the provision is somewhat controversial, it
does, it is submitted, meet the needs of society. The offence has been
carefully drafted, but it will also require law enforcement agencies and
the courts to adopt a common-sense approach to its implementation. It
will be interesting to see how this offence is used and, in particular, how
the courts interpret its provisions. This is something that is being watched
not only in the United Kingdom but in other countries too as
governments consider whether there own laws are sufficient in tackling
the misuse of technology by those who wish to sexually abuse
children.

•

Alisdair A. Gillespie is a Reader in Law at the University of Teesside and
a member of the Home Secretary’s Internet Task Force on Child
Protection. The views in this article are purely his own and do not
necessarily reflect the collective opinion of the Task Force.
19.
20.
21.
22.
23

See s.1, Protection of Children Act 1978 and also see ibid.
Quayle and Taylor (2001), op. cit., p.601.
See www.childnet-int.org
See Liberty (2003) Sexual Offences Act 2003: Liberty Response. Press Release,
January 29.
see Hansard, HL Deb, col. 1258, 1 April 2003.
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Obituary

Albert McDonald
11 August 1938 - 28 December 2004

Having been born in their grandparents' house in Linenhall Street (off Green Street) weighing only 2lbs each,
neither Albert nor his twin brother Pat was expected to live. Having proved he was a fighter from the start,
Albert grew up in the area, going to school in Georges Hill Convent and the CBS in North Brunswick Street.
During the hungry fifties, Albert worked as a waiter in Scotland for a while and then went to London to find
work. While working in London, he bought his first set of drums and went to music school.
Returning to Dublin, he worked in a textile factory in Chapelizod before he followed his brother Pat and
grandfather Patrick Geraghty into the library. As Pat's identical twin, Albert's arrival on the main floor of the
library one Monday morning caused considerable confusion for members. They had to grapple with a very
familiar face (with a big smile) telling them that, as it was his first day, he would have to go and find the answer
for them from somebody else! That confusion of identities continued for many years even after Pat moved to
the position of Crier.
Albert remained for many a symbol of the library service before the days of the issue desk and the catalogue,
never mind the computer. One's trade in the library was painstakingly learned from others and everything had
to be committed to memory. Albert's devotion to service to the members was legendary and was very much
shaped by those early years. In addition to his familiar 'front of house' activities, as the library changed, Albert
trained in bookbinding, the conservation and oiling of books and made repairs as required.
His interest in, and love of older things was also seen in the coins, stamps, medals and items that he collected.
His research into the items and the areas where they were found brought him a very varied knowledge. Some
of his finds were through his well-known passion for metal detecting. He used this hobby to practical effect in
the Library, when he accurately pinpointed the position of the girder in the wall between the Front Gallery and
the Blue Room before the door was cut. His other interests - fishing and bird watching - were a means to be
out in the countryside that he loved. But drums and drumming were a lifelong passion, as anyone to whom he
showed the picture of a youthful Albert with drums clearly understood.
The many tales that members and staff have to tell about Albert reflect the affection in which he was held by
those who knew him well. His help and kindness, especially to pupils and the less experienced, was appreciated
by many generations of barristers.
You could not help but be touched by Albert's warmth of character, his sense of fun (sometimes mischief) and
his grin, in spite of his (at times) frustratingly individualistic streak. That streak would later contribute to his
untimely death, as Albert found it hard to take advice and guidance, even from his medical advisers.
The library will be a quieter place once we accept that he is gone and it will also have a lot less smiles. Our
sympathies go to his family, particularly to his only daughter Helena of whom he was so proud, and to Pat.
JA
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The Mental Health Act 2001
Jenny Bulbulbia BL

The Mental Health Act 2001 ("The Act") will be commenced in its
entirety over the coming months. The reform of mental health
legislation in Ireland is long overdue. Prior to the Mental Health Act
2001, the legislative framework was outdated and lacking in focus on
the rights of mental health service users. Further, it failed to comply
with international obligations and standards provided for by the
European Convention on Human Rights and the United Nations
Principles for the Protection of Persons with a Mental Illness and for
the Improvement of Mental Health Care (1991), as well as other
international protocols.
The Mental Health Act 2001 replaces the majority of the provisions of
the Mental Treatment Act 19451. It also replaces the Mental Treatment
Act 1953; the Mental Treatment Act (Detention in Approved
Institutions) Act 1961; the Mental Treatment Act 19612 and the Health
(Mental Services) Act 1981.
The Act addresses two main requirements in the provision of mental
health care in a modern society. First, the establishment of a legislative
framework within which persons with a "mental disorder" may be
admitted, detained and treated involuntarily in approved mental health
centres. Secondly, the promotion and maintenance of quality
standards of care and treatment that are regularly inspected and
properly regulated. For the first time in Irish mental health law, the
term "mental disorder" is comprehensively defined.3
To date, only Part 3 of the Act has been commenced. Part 3 provides
for the establishment of the Mental Health Commission and the
Inspector of Mental Health Services. The Inspector of Mental Health
Services replaces the Inspector of Mental Hospitals (provided for under
the Mental Treatment Act 1945) and has a wider and more significant
remit. The Mental Health Commission is an independent statutory
body. It has a dual mandate to protect the interests of any person
detained involuntarily in an approved centre, and to promote, encourage
and foster the establishment and maintenance of high standards and
good practices in the delivery of mental health services. The
establishment and maintenance of Mental Health Tribunals is an integral
part of this mandate and is specifically provided for under the Act.

1.

2.
3.

Part VIII (Superannuation of officers and servants of
mental hospital authorities) and sections 241 and
276, 283 and 284 of the Mental Treatment Act
1945 are not replaced and are still in force.
Sections 39 and 41of the Mental Treatment Act
1961 are not replaced and are still in force
The term "mental disorder", as defined in the
Mental Health Act 2001 S33 (1), means mental
illness,severe dementia or significant intellectual
disability where,
• because of the mental illness, severe dementia or

Mental Health Tribunals
A Mental Health Tribunal is a tribunal established under the Mental
Health Act 2001. Its primary function is to ensure the protection of the
rights of patients detained involuntarily. Mental Health Tribunals will
review every admission order, renewal order, and treatment order for
psychosurgery and any order transferring a patient to the Central
Mental Hospital made under the Act. Mental Health Tribunals will also
be convened to review the cases of all patients currently detained
involuntarily under the Mental Treatment Act 1945 within six months of the
commencement of Part 2 of the Act.
Prior to the Mental Health Act 2001, there was no statutory provision for
independent judicial or quasi-judicial review of a decision to admit a person
involuntarily for treatment. The only manner in which such a person could
seek to review the decision was by way of a habeas corpus application
under Article 40 of the Constitution.
Article 5 of the European Convention on Human Rights states that any
person who is deprived of his or her liberty by arrest or detention shall be
entitled to take proceedings by which the lawfulness of his or her detention
shall be decided speedily by a court and his or her release ordered if the
detention is not lawful. Accordingly the European Court of Human Rights
has stated4 that all detained patients must have a right of access to a
judicial body independent of the executive and with the powers of a court
including the power to order discharge. The Court stated that the judicial
body does not have to be a traditional court so long as it is independent and
the person has a right to be heard and a right to be legally represented.
The United Nations Principles for the Protection of Persons with a Mental
Illness and for the Improvement of Mental Health Care (1991) states that
any decision relating to a person with mental illness, who lacks legal
capacity, shall only be made after a fair hearing by an independent and
impartial tribunal before which such a person has been legally represented.
In fulfillment of these principles, the Mental Health Act 2001 provides for
the establishment of Mental Health Tribunals. These are independent
tribunals established by the Mental Health Commission to review and affirm
or revoke decisions made under the Act. Any person affected by a decision

significant intellectual disability there is a
serious likelihood of the person concerned
causing immediate and serious harm to himself
or herself or to other persons,
or
• because of the severity of the illness, dementia 4.
or disability, the judgement of the person
concerned is so impaired that failure to admit
the person to an approved mental health centre
would be likely to lead to a serious deterioration
in his or her condition or would prevent the
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could be given only by such an admission and
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under the Act is entitled to be informed of their rights before such a
tribunal and to be heard and be legally represented. The important
safeguards recognised and enshrined in international protocols are now
provided for in Irish law.
The Mental Health Tribunals will be of considerable interest to lawyers.
Initially there may be in excess of 2000 tribunal hearings per annum, as
approximately 2000 involuntary admissions are made in Ireland each year.
Where a renewal order is made in respect of any patient detained
involuntarily, a further hearing will occur to test the lawfulness of the
ongoing admission. Tribunals will also be convened to hear cases in relation
to certain types of treatment.

Membership of the Mental Health Tribunals

Process of Review in Relation to Admission and
Renewal Orders
The majority of Tribunals will be established to review the making of
admission orders or a renewal order in respect of patients. Every such
patient is entitled to certain information concerning an admission or
renewal order5. Within 24 hours of the making of an admission order
or a renewal order, the patient's treating consultant psychiatrist must:1. send a copy of the order to the Mental Health Commission
and
2 notify the patient in writing of the fact that such an order has
been made. It is envisaged that this will be done by way of a
written statement to the patient stating that:-

Each tribunal is comprised of a panel of three members appointed by
the Mental Health Commission. Each panel consists of:

i.

he or she is being detained under an admission order or
under a renewal order,

ii.

he or she is entitled to legal representation,

• A practising barrister or solicitor who has been in practice for not
less than seven years who will act as chairperson.

iii. the general description of the proposed treatment to be
administered during the period of detention,

• A consultant psychiatrist (retired consultant psychiatrists are
eligible for appointment within seven years of their retirement).

iv. he or she is entitled to communicate with the Inspector
of Mental Health Services,

• A lay person, that is a person other than a barrister, solicitor,
consultant psychiatrist, registered medical practitioner or
registered nurse.

v.

he or she is entitled to have his or her detention
reviewed by a Mental Health Tribunal,

vi. there is a right of appeal to the Circuit Court against the
decision of that Tribunal

In addition to the tribunal panel, each Mental Health Tribunal shall
have a Clerk attached to it.

vii. he or she can be admitted in a voluntary capacity if he
or she indicates such a wish.

Interviews have already been conducted for some of these positions
with applicants required to complete a detailed application form and
attend for interview. The Mental Health Commission, in the selection
of panel members, appears to have been rigorous in its selection criteria
and accountable in its selection procedures. All appointments are on a
contract for service basis. Compulsory training courses will be provided
by the Mental Health Commission for all members of Tribunals.
Membership of a tribunal is for a maximum term of three years, on the
expiration of which a member may be re-appointed. The Commission,
for specified reasons, may remove members from a tribunal.

On receipt of a copy of an admission order or a renewal order The
Mental Health Commission must, as soon as possible, do the
following6:-

Legal Representation before a Mental Health
Tribunal
Every patient is entitled to be assigned a lawyer to represent him or her
before a tribunal, unless she or he proposes to engage one
independently. While the Commission will administer a legal-aid
scheme, the right to be assigned a lawyer under the Act is absolute and
will not be means tested. The Commission will conduct interviews for
a panel of lawyers to represent patients before tribunals and
compulsory training will be given to all such lawyers.

5.
6.
7.

1. Refer the matter to a Mental Health Tribunal.
2. Assign a legal representative to the person concerned unless he or
she proposes to engage one.
3. Direct in writing that a consultant psychiatrist (chosen from a
panel of consultant psychiatrists established by The Mental Health
Commission for the purposes of carrying out the following
independent medical examination7) determine whether the patient
is a person with a mental disorder. Such a determination must be
made in the interest of the patient. It shall be determined by:i examining the patient,
ii interviewing the consultant psychiatrist responsible for the
care and treatment of the patient, and
iii reviewing the records relating to the patient.
Within 14 days, a written report on the results of the examination,
interview and review will be sent to the relevant Mental Health
Tribunal and a copy provided to the legal representative of the patient.

The Mental Health Act 2001 S16
The Mental Health Act 2001 S17
The Mental Health Act 2001 S33 (3) (b) . If the consultant psychiatrist to whom
a direction has been given is unable to examine the patient concerned another
member of the panel will be so directed - The Mental Health Act 2001 S17 (3).
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The approved centre concerned is obliged to facilitate this examination
of the patient, interview of the treating psychiatrist and review of the
records. Obstruction, interference or failure to co-operate is an
offence8.

At the Hearing
• Tribunal hearings are heard in private. They will be convened at
the approved centre (psychiatric hospital or unit) concerned.
• Each member of the tribunal has a vote and decisions are
determined by a majority of votes.

A Mental Health Tribunal will be convened (usually in the approved
centre where the patient is detained) and may either:• Affirm the admission or renewal order,

• In reaching its decision, the tribunal must have regard to the
report prepared for it by the relevant consultant psychiatrist
appointed by the Mental Health Commission to carry out an
independent medical examination and any other reports,
documents, statements and evidence that are deemed appropriate.

or
• Revoke the admission or renewal order and direct that the patient
be discharged from the approved centre concerned.

• The tribunal will hear submissions and any evidence it requires in
order to make its decision.

Procedural aspects of a Mental Health Tribunal
hearing9

• If the patient is in attendance at the tribunal, he or she must be
afforded the right to present his or her case to the tribunal either
in person or through the legal representative.

In general, the tribunal is required to create its own procedures to
ensure a just and fair review of orders made under the Act, such as an
admission order or a renewal order. The principles of fair procedures
and natural and constitutional justice must be adhered to at all times.
The Mental Health Commission is empowered to furnish additional
guidance on the procedural aspects of Tribunal hearings. It is
envisaged that before any tribunals are commenced, such guidelines
will be issued which will be of specific interest to parties appearing
before a Tribunal or to persons representing parties before it.

• Any witnesses called by either the patient or the tribunal may be
cross-examined by the patient, or his or her legal representative as
the case may be, and by the tribunal.
• Written statements may be admissible as evidence before the
tribunal but only with the consent of the patient or the patient's
legal representative.
• Failure to cooperate with any of the requirements of a tribunal is
an offence.10

However, certain procedural requirements are set out in the Mental
Health Act 2001:

• Where false evidence is given before a tribunal, the person giving
such false evidence shall be guilty of perjury as if the evidence
were given before a court.

Prior to the tribunal hearing

• All witnesses, and the patient's legal representative, shall have the
same privileges and immunities as if they were appearing in a
court.

• The tribunal must notify, in writing, the consultant psychiatrist
responsible for the care and treatment of the patient concerned of
the date, time and place of the relevant sitting of the tribunal.

• Reasonable witness expenses shall be paid for by the Mental
Health Commission.

• The tribunal must notify, in writing, the patient concerned or his
or her legal representative of the date, time and place of the
relevant sitting of the tribunal.
• The tribunal may direct that the consultant psychiatrist
responsible for the care and treatment of the patient arrange for
the attendance of the patient before the tribunal. However a
patient is not required to attend if to do so would, in the opinion
of the tribunal, prejudice his or her mental health, well being or
emotional condition.

• Absolute privilege attaches to all tribunal documents, statements
and reports made at sittings or meetings of the tribunal by
tribunal officials or members, wherever published.

Decisions of the Mental Health Tribunals
To affirm an order, the Mental Health Tribunal must be satisfied
that:The person concerned is a person with a mental disorder
and
The procedural requirements leading to the admission and detention
of the patient have been complied with11. Such procedural
requirements include:

• The tribunal must give to the patient, or his or her legal
representative, copies of any reports before the tribunal and an
indication in writing of the nature and source of any information
that has arisen during the review.
• A tribunal may direct in writing any person whose evidence is
required to attend before the tribunal at a specified date, time and
place to give evidence to the tribunal. Such person may also be
directed to produce specified documents. The tribunal has the
power to direct in writing any person to send to the tribunal any
document or thing in his or her possession that the tribunal
specifies as being relevant to the hearing.

8.

9.
10.

A person guilty of such an offence shall be liable on summary conviction to a
fine not exceeding €1500 or to imprisonment for up to 12 months or both - The
Mental Health Act 2001 S30
The Mental Health Act 2001 S49
A person guilty of such an offence shall be liable on summary conviction to a
fine not exceeding €1500 or to imprisonment for up to 12 months or both - The
Mental Health Act 2001 S49 (4)

• an application for involuntary admission in a form specified
by the commission,
• a recommendation for involuntary admission in a form
specified by the commission.
• the admission order,

11.

A Mental Health Tribunal may still affirm an order even if there has been a
failure to comply with all the procedural requirements, provided such failure does
not effect the substance of the order or give rise to an injustice. - The Mental
Health Act 2001 S18 (1) (a) (ii)

February 2005 - Page 10

Bar Review

• the renewal order (where applicable),
• the provision of information to the patient, and
• where applicable, the taking into custody of a person by a
member of An Garda Siochana.
A Tribunal shall issue its decision in writing by way of a prescribed form.
A Mental Health Tribunal is obliged to make a decision as soon as
possible after the date of the order under review, and in any event no later
than 21 days from the date of that order. However, if the Mental Health
Tribunal wishes, or if the patient requests, this time period may be
extended for a further 14 days. The patient is entitled to apply for a
further extension of 14 days for the making of the decision and such
further extension will be granted by the Mental Health Tribunal if it is
satisfied that it is in the best interest of the patient so to do. While an
extension is granted the order under review will remain in force until the
expiration of that time period.
As soon as the decision is made, the Mental Health Tribunal will write to
the following persons stating its decision to affirm or revoke the order
under review and stating the reasons for the decision:• The patient,
• The patient's legal representative,
• The consultant psychiatrist responsible for the care and treatment of
the patient concerned,
• The Mental Health Commission, and
• Any other person who should, in the opinion of the Mental Health
Tribunal, be notified.

Appeal Procedure
If a patient is not satisfied with a decision by a Mental Health Tribunal to
affirm an order in respect of him or her, he or she may appeal to the
Circuit Court on the grounds that he or she is not a person with a mental
disorder as defined by the Act. The onus is on the patient to satisfy the
Circuit Court that he or she is not such a person. Before making any order,
the Circuit Court shall have regard to any submission made by or on
behalf of the above persons. The Circuit Court may affirm or revoke the
order and attach such consequential or supplementary provisions it
considers appropriate.
The appeal may be heard by either the judge of the circuit in which the
relevant approved centre is situated or, if the patient, so chooses, the
judge of the circuit where the patient ordinarily resides. The appeal must
be lodged within 14 days of the receipt by the patient, or by his or her
legal representative, of the notification of the decision to affirm the order.
Notice of the appeal must be served on the following:•
•
•
•
12.

13.
14.
15.

The consultant psychiatrist concerned
The Mental Health Tribunal concerned
The clinical director of the approved centre concerned
Any other person specified by the Circuit Court

The appeal hearings shall be in camera and extensive restrictions placed
on the reporting or publication of the proceedings, the breach of which
constitutes an offence12. The only appeal that lies against an order of
the Circuit Court is an appeal on a point of law to the High Court.

"Best Interest" Principle
Human and civil rights are a fundamental tenet of our society and are
enshrined in the Irish Constitution and in the European Convention on
Human Rights13. For mental health service users they are paramount.
The Act states14 that in making a decision under the Act concerning the
care or treatment of a person, including a decision to make an
admission order, "the best interests of the person shall be the principle
consideration with due regard being given to the interests of other
persons who may be at risk of serious harm if the decision is not made."
The Act also states that in the making of such a decision "due regard
shall be given to the need to respect the right of the person to dignity,
bodily integrity, privacy and autonomy." In Re. a Ward [1995] ILRM
401, the Supreme Court stated that "the loss by an individual of his or
her mental capacity does not result in any diminution of his or her
personal rights recognised by the Constitution ... including selfdetermination, and the right to refuse medical treatment." This case
involved a request by the family that feeding by artificial means be
discontinued even though the result could be that the person's life
would be no longer sustainable.
The principle of "autonomy" has a particular resonance in the area of
health care. It is synonymous with the principle of personal choice or
self-determination more commonly referred to in the health care
service as "consent". Though a person's mental capacity may be
diminished because of a mental disorder, respect for their autonomy
should not be. A person's right to information is vital; consent, in so
far as is possible, should always be informed. It is only permissible to
depart from these principles where, in the clinical judgment of a
registered medical doctor, the withholding of information would be in
the best interests of the patient15; professional discretion, guided by
the principles of the Act, is the key. Where a patient is unable or
unwilling to give consent, the Act provides for safeguards that will
ensure that no treatment shall be given unless it is necessary16 in the
best interests of the patient. In the case of certain invasive treatments,
such as psycho-surgery or electro-convulsive therapy or the
administration of medicine, specific safeguards are provided.
The best interests of persons who may be subject to the making of a
decision under this Act must involve a consideration of whether or not
there is a less restrictive or alternative method of obtaining the desired
result. Therefore, a provision exists whereby a person who is admitted
involuntarily must be informed in writing that he or she may be
admitted on a voluntary basis, if he or she indicates such a wish.17
Every decision contemplated, proposed and made under the Act is
guided by these fundamental and important principles; the best
interests of the person are paramount.

A person guilty of such an offence shall be liable on summary conviction to a
fine not exceeding €1500 or to imprisonment for up to 12 months or both - The
Mental Health Act 2001 S30
Incorporated into Irish law as of 1st January 2004
The Mental Health Act 2001 S4
The Mental Health Act 2001 S10 (2) and S57

16.
17.

The Mental Health Act 2001 S57
The Mental Health Act 2001 S16
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Conclusion
The Irish Constitution provides that no person shall be deprived of his or
her liberty, save in accordance with law. There is an onerous
responsibility on those who frame the law to ensure that the
deprivation of a person's liberty is necessary for that person and
commensurate to the needs of society.
As with all new legislation, the Mental Health Act 2001 will be tested
through the courts. Not every aspect will have been foreseen, despite
the intentions of the framers of the legislation. Where the deprivation
of liberty is provided for in legislation it is right that constitutional
aspects, procedural aspects and natural law issues are rigorously tested.
The body of medical knowledge that surrounds mental disorders is
constantly being developed, and doctors will invariably differ. There
may be dispute in relation to the evidential effect of the medical
principles applied in difficult cases, where decisions are made at the
margins.
Legal representation within the tribunal itself must be balanced and
protecting of all interests. While the interests of the patient are rightly
protected by the provision of free legal representation, what of the
interests of the treating consultant psychiatrist whose initial decision to
admit the patient is subject to a second opinion and then tested before
the tribunal? He or she may be cross-examined by the patient's lawyer.
Will the immunities and privileges contained in the Act be adequate
protection for such a person, or should they also have legal
representation? If they choose to be legally represented, will the
tribunal degenerate into an adversarial forum (as some say the
Employment Appeals Tribunal has become) and unnecessarily "lawyer
heavy", as opposed to the inquisitorial forum that is envisaged by the
Act?

Where the deprivation of liberty may result, is an adversarial forum
appropriate to ensure that any infringement of a fundamental right is
rigorously accounted for? In this context, it is important to note that
the Act develops and extends the oldest protection of a person's liberty,
being an application for habeas corpus, the hearing of which (even in
the most stringent of times in Irish society) has always been honoured
by a court. However, where the "best interest" of the patient is the
primary consideration of the tribunal, and indeed the guiding principle
of the Act, an inquisitorial approach may ultimately prove more
effective.
It appears to the writer that a significant issue will turn on the patient's
capacity to properly instruct his or her lawyer and whether there may
be a need to appoint guardians ad litem. There is a significant
responsibility thrust upon lawyers to make decisions as to their client's
capacity to instruct them properly, which will have consequences in the
running of applications or appeals. However, such a lawyer will have
the benefit of all records pertaining to the patient, and, in particular,
the report of the independent consultant psychiatrist (as noted earlier,
on receipt of an admission or renewal order the Mental Health
Commission will direct a consultant psychiatrist, chosen from a panel
maintained by the Commission, to examine a patient to determine
whether they are a person with a mental disorder). It will be interesting
to see whether such consultant psychiatrists will be required to address
the issue of the capacity of the patient to instruct a lawyer.
The Mental Health Act 2001 is a positive step forward in the provision
of a mental health service that, for the first time, places the user at the
centre of the process. The first 12 to 18 months of the work of the
tribunals and the ensuing appeals will provide welcome judicial
interpretation of the legislation. It will be interesting to return and
assess the operation of the Act, in law and in practice, at that point.

•

Community Scholarships

Book Launch

L-R: Pictured at the launch of the newly published book on Evidence
in Trinity College are L-R: the author Declan McGrath BL; Mr Justice Ronan
Keane, former Chief Justice; Mr Justice Adrian Hardiman, The Supreme Court;
and Catherine Dolan, Commercial Manager, Thomson Round Hall.
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respondent's surrender to issuing state Statutory interpretation - Undertakings given
in respect thereof by issuing state - Whether
undertakings to be given by judge of issuing
judicial authority personally - Whether
undertakings satisfactory - Form of European
arrest warrant - Whether prima facie case
against respondent must be made out on face
of warrant - Whether order for respondent's
surrender to issuing state should be granted European Arrest Warrant Act 2003, sections
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22(1) and 24 (2004/6 EXT - O Caoimh J 14/05/2004)
Minister for Justice, Equality and Law Reform v
Dundon
Extradition
European arrest warrant - Application for
respondent's surrender to issuing state Undertakings given in respect thereof by
issuing state - Whether undertakings
satisfactory - Whether order for respondent's
surrender to issuing state should be granted European Arrest Warrant Act 2003, sections
13(5), 16 and 45 (2004/23 EXT - Peart J 20/07/2004)
Minister for Justice, Equality and Law Reform v
G
Extradition
Delay - Practice and procedure - Adverse
publicity - Whether unjust to deliver up
plaintiff - Whether extradition should not be
ordered by reason of lapse of time Extradition Act, 1965 (2003/559SP - Peart J 21/10/2004)
Gibson v Attorney General
Extradition
Reason for extradition - Whether extradition
sought to punish or prosecute respondent on
account of his political opinion - Whether
extradition should be ordered - Extradition
Act 1965, sections 11 and 29(1) (2003/27EXT
- Peart J - 17/08/2004)
Attorney General v Musinskas
Extradition
Whether it was necessary to proceed with an
Extradition by way of originating summons Whether the court was bound to accept the
affidavit evidence of the applicant in
circumstances where he was not crossexamined -Criminal Justice Act, 1994
(100/2004 - Supreme Court - 29/07/2004)
Koulibaly v The Minister for Justice, Equality
and Law Reform
Judicial review
Validity of search warrants - Jurisdiction of
District Court - Practice and procedure Criminal Assets Bureau - Statutory
interpretation - Whether District Judge
empowered to issue search warrants in
relation to number of districts - Whether
District Judge can be assigned to number of
districts at same time - Criminal Justice Act,
1994 - Proceeds of Crime Act, 1996 - Courts
(Supplemental Provisions) Act, 1961 - Courts
and Court Officers Act, 1995 - Courts of
Justice Act, 1924 (141 & 153/2004 - Supreme
Court - 29/10/2004)
Creaven v CAB

Murphy, Peter
Oxford: Oxford University Press, 2004
M500

EDUCATION
Articles

Card, Cross & Jones criminal law
16th ed
London: LexisNexis UK, 2004
M500
Kilcommins, Shane
Crime, punishment and the search for order in
Ireland
Dublin: Institute of Public Administration,
2004
M540.C5
Offences handbook: criminal and road traffic
Dublin: Thomson Round Hall, 2004
M500.C5.Z14
Sprack, John
A practical approach to criminal procedure
10th ed
Oxford: Oxford University Press, 2004
M500

MacDonald, Sarah
The one-year BL degree course at King's Inns
9(6) 2004 BR 227
O'Mahony, Conor
Education for persons with special educational
needs act 2004 - a new(ish) beginning
2004 ILTR 301

ELECTRICITY
Statutory Instruments
Electricity regulation act 1999 and gas
(interim) (regulation) act 2002 (gas) levy order
2004
SI 834/2004
Electricity regulation act, 1999 (electricity)
levy order 2004
SI 833/2004

DAMAGES
Damages
Road traffic accident - General and special
damages - Whether plaintiff entitled to
damages for infliction of emotional suffering
(2001/16312P - Ryan J - 23/02/2004)
O'Connor v O'Driscoll
Library Acquisition
Bell, Mr Justice
Guidelines for the assessment of general
damages in personal injury cases
7th ed
Oxford: Oxford University Press, 2004
N38.Z9

DEFENCE FORCES
Library Acquisition
Defence acts 1954-1998 and courts-martial
appeals act 1983 restatement
Dublin: Government Publications, 2004
National security: Ireland
M233.C5

DISCOVERY
Article

EMPLOYMENT
Articles
Fay, Anthony
An overview of the European Union's
influence on employee's rights and industrial
relations within Ireland
2004 ILTR 282
Grogan, Richard
A taxing experience
2004 (Nov) GLSI 30
Kelly, Cliona
Frustration and employment contracts
2004 CLP 286
Maguire, Cathy
Implied terms and conditions and the contract
of employment
2004 (5) IELJ 146
Moore, Ian
End of term
2004 (Nov) GLSI 26
Shannon, Geoffrey
The ban on smoking in the workplace
2004 ILTR 299
Stewart, Ercus
Resolution of employment disputes
2004 (5) IELJ 136
Library Acquisition

Library Acquisitions
Archbold criminal pleading, evidence and
practice 2005
2005 ed
London: Sweet & Maxwell, 2005
M500
Blackstone's criminal practice 2005
2005 ed

Power, Tom
Following the paper trail
2004 (Nov) GLSI 14
Library Acquisition
Dee, Eoin
Discovery
Dublin: Thomson Round Hall, 2004
N386.C5
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Rogers, Nicola
Free movement of persons in the European
Union
London: Sweet & Maxwell, 2005
W130
Statutory Instruments
Circuit court rules (employment equality act
1998) 2004
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SI 880/2004
Circuit court rules (equal status act 2000)
2004
SI 879/2004
Circuit Court rules (protection of employees
(part-time work) act, 2001), 2004
SI 721/2004
Organisation of working time (inclusion of
offshore work) regulations 2004
DIR 1993/104, DIR 2000/34
SI 819/2004
Organisation of working time (inclusion of
transport activities) regulations 2004
DIR 1993/104, DIR 2000/34
SI 817/2004
Protection of employees (employers'
insolvency) (variation of limit) regulations
2004
SI 696/2004
Redundancy payments (lump sum) regulations
2004
SI 695/2004

ENTERTAINMENT
Library Acquisition
Arnold, Richard
Performers' rights
3rd ed
London: Sweet & Maxwell, 2004
N112.4

EC antitrust procedure
5th ed
London: Sweet & Maxwell, 2005
W110.4
Rogers, Nicola
Free movement of persons in the European
Union
London: Sweet & Maxwell, 2005
W130
Van Bael, Ivo
Competition law of the European Community
4th ed
The Hague: Kluwer Law International, 2005
W110

EVIDENCE

EQUITY & TRUSTS

Healy, John
Proposed reform of evidence law in Ireland
and England: times they are a 'changin'?
9(6) 2004 BR 195
Library Acquisition

EUROPEAN LAW

Blue ling (fisheries management and
conservation) (no. 3) regulations 2004
SI 796/2004
Celtic sea herring (fisheries management and
conservation) (no. 2) (revocation) regulations
2004
SI 835/2004
Celtic sea herring fishing (licensing)
regulations 2004
SI 821/2004

Control of fishing for salmon by drift (Kerry
fishery district) (amendment) order 2004
SI 718/2004

EXTRADITION
Library Acquisition
Jones and Doobay on extradition and mutual
assistance
3rd ed
London: Sweet & Maxwell, 2005
C214

FAMILY LAW
Articles
Gibbons, Glen
Liberalisation of the marriage contract
2004 (4) IJFL 8

Fay, Anthony
An overview of the European Union's
influence on employee's rights and industrial
relations within Ireland
2004 ILTR 282

O'Brien, Zeldine Niamh
No-fault divorce: a review
2004 (4) IJFL 13

Kerse, Christopher S

Blue ling (fisheries management and
conservation) (no. 2) regulations 2004
SI 795/2004

The expert witness directory 2005
London: Sweet & Maxwell, 2004
M604.9

Articles

Library Acquisitions

Statutory Instrument

Control of fishing for salmon (amendment)
order 2004
SI 719/2004

O'Boyle, Conal
Cork family law courts in crisis
2004 (Nov) GLSI 12

Lowry, Anthony
Suing the state for breaches of community
law by the Supreme Court
9(3) 2004 BR 107

FISHERIES

McGrath, Declan
Evidence
Dublin: Thomson Round Hall, 2005
M600.C5

Library Acquisition
McGhee, John
Snell's equity
31st ed
London: Sweet & Maxwell, 2005
N200

Maintenance allowances (increased payment)
regulations, 2004
SI 768/2004

Article

Statutory Instrument
Film regulations 2004
SI 869/2004

Statutory Instrument

Library Acquisition
Everall, Mark
Rayden & Jackson on divorce and family
matters
18th ed
London: LexisNexis Butterworths, 2004
N173.1
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Herring (fisheries management and
conservation) (no. 3) (revocation) regulations
2004
SI 836/2004
Horse mackerel (fisheries management and
conservation) (no. 2) (revocation) regulations
2004
SI 837/2004
Horse mackerel (licensing) regulations 2004
SI 824/2004
Mackerel (fisheries management and
conservation) (no. 2) regulations 2004
SI 704/2004
Mackerel (licensing) regulations 2004
SI 823/2004
Northwestern herring fishing (licensing)
regulations 2004
SI 822/2004
Sea fisheries (conservation and rational
exploitation of hake) regulations
2004
SI 762/2004

GAMING & BETTING
Statutory Instruments
Betting duty regulations 2004
SI 801/2004
Taxes (electronic transmission of betting duty
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returns) (specified provisions and appointed
day) order 2004
SI 803/2004

IMMIGRATION

MIBI - a new approach to processing claims
9(5) BR 163
Library Acquisition

GARDA SIOCHANA
Statutory Instrument
Garda Siochana (ranks) (no. 2) order 2004
SI 726/2004

Library Acquisition
Cubie, Dug
Immigration, refugee and citizenship law in
Ireland : cases and materials
Dublin: Thomson Round Hall, 2004
C205.C5

Marrinan Quinn, Paulyn
Consolidated insurance legislation
Dublin: Thomson Round Hall, 2004
N290.C5.Z14

INTELLECTUAL PROPERTY

Statutory Instrument

GUARANTEES
Library Acquisition
Andrews, Geraldine Mary
Law of guarantees
4th ed
London: Sweet & Maxwell, 2005
N18.8

HEALTH
Article
Shannon, Geoffrey
The ban on smoking in the workplace
2004 ILTR 299

Refugee act 1996 (safe countries of origin)
order 2004
SI 714/2004

INFORMATION TECHNOLOGY

Housing (rent books) regulations 1993
(amendment) regulations 2004
SI 751/2004
Residential tenancies act 2004
(commencement) (no. 2) order 2004
SI 750/2004

HUMAN RIGHTS
Articles
Austin, Anna
Commerce and the European convention on
human rights
2004 CLP 223
Murphy, Cathal
"Slopping out" and the European Convention
on human rights
9(6) 2004 BR 223
Library Acquisitions

Library Acquisitions

Ahern, Deirdre
The domain game - introducing "dot EU"
2004 CLP 275

Curley, Duncan
Intellectual property licences and technology
transfer: a practical guide to the new
European licensing regime
Oxford: Chandos Publishing (Oxford) Limited,
2004
N111

Candy, Colman
The open source challenge for intellectual
property law
2004 CLP 211
2004 CLP 243 [part 2]

INJUNCTIONS
Declaratory relief
Employment law - Termination - Wrongful
dismissal - Whether plaintiff entitled to
damages for infliction of emotional suffering
- Injunction - Whether injunction restraining
plaintiff's termination should be granted
(2001/14751P - Smyth J - 28/01/2004)
Sharkey v Dunnes Stores (Ireland) Ltd
Mandatory
Declaratory relief - Free primary education Constitutional rights - Mandatory injunction Whether the plaintiff was entitled to the
provision of free primary education to suit his
special needs - Education Act, 1998 European Convention on Human Rights Act,
2003 (2003/11440P - Laffoy J - 06/07/2004)
Cronin (a Minor) v Minister for Education and
Science
Library Acquisition
Gee, Steven
Commercial injunctions
5th ed
London: Sweet & Maxwell, 2004
N232

Cooper, John
Cruelty - an analysis of article 3
London: Sweet & Maxwell, 2003
C200

INSURANCE
Articles

Reid, Karen
A practitioner's guide to the European
convention on human rights
2nd ed
London: Thomson Sweet & Maxwell, 2004
C200

Candy, Colman
The open source challenge for intellectual
property law
2004 CLP 211
2004 CLP 243 [part 2]

Articles

HOUSING
Statutory Instruments

Article

Lyons, Richard
Personal Injuries Assessment Board and claims
involving the MIBI
9(5) BR 160
Richardson, David
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Howe, Martin
Russell-Clarke and Howe on industrial designs
7th ed
London: Sweet & Maxwell, 2005
N114
Jacob, The Honourable Sir Robin
A guidebook to intellectual property: patents,
trademarks, copyright and designs
5th ed
London: Sweet & Maxwell, 2004
N111

INTERNATIONAL LAW
Article
Carey, Gearoid
US Supreme Court clarification of Sherman
act application
2004 CLP 256
Library Acquisitions
Christou, Richard
International law: Commercial agreements
Drafting commercial agreements
3rd ed
London: Sweet & Maxwell, 2004
C231
Harris, David John
Cases and materials on international law
6th ed
London: Sweet & Maxwell, 2004
C82
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JURISPRUDENCE

LOCAL GOVERNMENT

PERSONAL INJURIES

Library Acquisition

Library Acquisition

Articles

Murphy, Tim
Western jurisprudence
Dublin: Thomson Round Hall, 2004
A10

Sauvain, Stephen J.
Highway law
3rd ed
London: Thomson Sweet & Maxwell, 2004
N322

Buckley, Melody
The greater fault bar system - an alternative
to the PIAB
2004 ILTR 278

LAND LAW
Easements
Rights of way - Prescription - Doctrine of lost
modern grant - Whether use of right of way
sufficient to warrant implication of lost
modern grant - Whether right of way should
be inferred - Whether presumption rebuttable
- Abandonment - Non-use of right of way for
number of years - Abandonment not lightly
inferred - Whether right of way abandoned by
dominant tenement - Prescription Act 1832,
sections 1, 2 and 4 - Prescription (Ireland) Act
1858 (2001/135CA - Herbert J - 14/05/2004)
Orwell Park Management Ltd v Henihan

LANDLORD & TENANT
Article
O Dulachain, Cormac
The Residential Tenancies Act 2004
Dublin: Bar Council, 2004
N90.C5
Statutory Instruments
Housing (rent books) regulations 1993
(amendment) regulations 2004
SI 751/2004
Residential tenancies act 2004
(commencement) (no. 2) order 2004
SI 750/2004

LEGAL PROFESSION
Article
MacDonald, Sarah
The one-year BL degree course at King's Inns
9(6) 2004 BR 227
Library Acquisition
Inns of Court School of Law
Professional conduct 2004-2005
2004-2005 ed
Oxford: Oxford University Press, 2004
L86

LICENSING
Declaration
Intoxicating Liquor Licence - Whether the
premises was one to which a full license was
never attached - Licensing Acts 1833 to 2000
- Intoxicating Liquor Act, 1960 (2004/8 CA O Caoimh J - 30/07/2004)
In re Colum Lyons

Statutory Instrument
Local government computer services board
(establishment) (amendment) order
2004
SI 656/2004

MEDICAL LAW
Article
Madden, Deirdre
Legal status of archived human tissue
10 (2004) MLJI 76
Library Acquisition
Macpherson, Gordon
Black's medical dictionary
40th ed
London: A & C Black, 2002
M608.0023
Statutory Instruments
Health act 2004 (commencement) (no. 2)
order 2004
SI 887/2004
Health act 2004 (commencement) order 2004
SI 886/2004

Lyons, Richard
Personal Injuries Assessment Board and claims
involving the MIBI
9(5) BR 160
Nolan, David
Civil liability and courts act 2004
9(5) 2004 BR 181
O'Dwyer, Colm
New procedures for personal injuries claims
9(6) 2004 BR 199
Library Acquisitions
Bell, Mr Justice
Guidelines for the assessment of general
damages in personal injury cases
7th ed
Oxford: Oxford University Press, 2004
N38.Z9
Curran, Patrick
Personal injury pleadings
3rd ed
London: Sweet & Maxwell, 2005
N38.1
Solomon, Nicola
Personal injury practice and procedure
11th ed
London: Sweet & Maxwell, 2005
N38.1

Health act 2004 (establishment day) order
2004
SI 885/2004
Health and children (delegation of ministerial
functions) (no. 2) order,
2004
SI 843/2004
Health and children (delegation of ministerial
functions) (no. 3) order,
2004
SI 844/2004
Health and children (delegation of ministerial
functions) order 2004
SI 842/2004
Health (in-patient charges) (amendment)
regulations 2004
SI 825/2004
Health (out-patient charges) (amendment)
regulations, 2004
SI 826/2004
Health services regulations, 2005
SI 832/2004
Irish medicines board (fees) regulations 2004
SI 877/2004

February 2005 - Page 18

PLANNING &
ENVIRONMENTAL LAW
Planning permission
Procedure - Site notice - Application for
planning permission in relation to site Permission granted -Whether failure by
planning authority to inspect site notice
invalidates grant of planning permission Planning and Development Regulations, 2001
SI 600/2001), articles 17(1) and 26(4) Planning and Development Act 2000, section
34 (2004/363JR - Peart J - 19/08/2004)
Marshall v Arklow Town Council
Articles
Devoy, Michael
Enforcement - are the extended time limits
retrospective in effect?
2004 IP & ELJ 147
Dodd, Stephen
Section 5 declarations and referrals:
development and exempted development
2004 IP & ELJ 152
Macken, James
Planning gain in Ireland and the old head of
Kinsale
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9(6) 2004 BR 217

46) (commencement) order 2004
SI 700/2004

RECEIVERS

Statutory Instruments
Air pollution act, 1987 (marketing, sale and
distribution of fuels) (amendment) regulations
2004
SI 713/2004
Environmental protection agency (advisory
committee) regulations 2004
SI 816/2004
Waste management (packaging) (amendment)
regulations 2004
SI 871/2004

PRACTICE & PROCEDURE
Costs
Lodgment - Taxation of costs -- Whether the
plaintiff was entitled to costs on the High
Court scale or on the Circuit Court scale Rules of the Superior Courts 1986 (RSC) Order
22 r 4 (3) of the -Courts and Courts Officers
Act, 1995 section 27(3) (324/2003 - Supreme
Court - 14/05/2004)
Cronin v Astra Business Systems Ltd
Res judicata
Application to strike out - Road traffic
accident - Whether issue previously
determined by District Court - Whether decree
of District Court in different proceedings
arising out of same circumstances binds
plaintiff (2001/3488P - Lavan J - 16/07/2004)
Foley v Smith
Articles
Maguire, Conor
Supreme Courts - what are they for?
9(3) 2004 BR 112
Nolan, David
Civil liability and courts act 2004
9(5) 2004 BR 181
Power, Tom
Following the paper trail
2004 (Nov) GLSI 14
Statutory Instruments
Circuit court rules (employment equality act
1998) 2004
SI 880/2004
Circuit court rules (equal status act 2000)
2004
SI 879/2004
Circuit court rules (jurisdiction and the
recognition and enforcement of judgments in
matrimonial matters) 2004
SI 881/2004

District Court districts and areas (amendment)
and variation of hours (district no. 21) order,
2004
SI 807/2004
Rules of the superior courts (commission to
inquire into child abuse act 2000) 2004
SI 884/2004

Library Acquisition
Hunter, Muir
Kerr and Hunter on receivers and
administrators
18th ed
London: Sweet & Maxwell, 2005
N396

PRISONS
Assault
Whether the prison authorities were liable for
an assault occasioned to one prisoner by a
fellow prisoner- Rules for the Government of
Prisons, 1947 SI 320/1947 - Rules of
Government of Prisons, 1983 SI 135/1983
(2000/10831P - Smyth J - 24/03/2004)
Breen v Ireland
Article
Murphy, Cathal
"Slopping out" and the European Convention
on human rights
9(6) 2004 BR 223
Statutory Instrument
Prisoners (transfer of ministerial functions)
order 2004
SI 828/2004

PRIVACY
Article
Law Society of Ireland
Pressing for change: reforming the law on
privacy
2004 (Nov) GLSI 8

PROBATE

REFUGEES
Certiorari
Refugee law - Immigration and asylum Deportation - Lack of credibility - Practice
and procedure - Fair procedures - Whether
decision of Refugee Appeals Tribunal flawed Whether failure to give adequate weight to
applicant's youth and illiteracy - Refugee Act,
1996 (2004/41JR - Peart J - 21/10/2004)
E v Refugee Appeals Tribunal
Family law
Immigration - Asylum - Marriage of asylum
applicant - Deportation - Application for
residency - Practice and procedure - Fair
procedures - Whether deportation order
should be stayed - Whether marriage of
applicants bar to deportation (2003/647JR Butler J - 17/06/2004)
P (R) v Minister for Justice, Equality and Law
Reform
Library Acquisition
Cubie, Dug
Immigration, refugee and citizenship law in
Ireland : cases and materials
Dublin: Thomson Round Hall, 2004
C205.C5
Statutory Instrument
Refugee act 1996 (safe countries of origin)
order 2004
SI 714/2004

Article
Spierin, Brian E.
Abolition of sureties in respect of
administration bonds
9(5) 2004 BR 166

PROPERTY

ROAD TRAFFIC
Articles
Lyons, Richard
Personal Injuries Assessment Board and claims
involving the MIBI
9(5) BR 160

Library Acquisition
Dray, Martin
Barnsley's land options
4th ed
London: Thomson Sweet & Maxwell, 2005
N74

Richardson, David
MIBI - a new approach to processing claims
9(5) BR 163
Library Acquisition
Offences handbook: criminal and road traffic
Dublin: Thomson Round Hall, 2004
M500.C5.Z14

Circuit court rules (jurisdiction and the
recognition and enforcement of judgments in
civil or commercial matters) 2004
SI 882/2004
Circuit court rules (service in member states
of judicial and extra-judicial documents in
civil or commercial matters) 2004
SI 883/2004
Courts and court officers act 2002 (section

Statutory Instruments
Road traffic (construction and use of vehicles)
(amendment) (no. 2) regulations 2004
SI 858/2004
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Road traffic (licensing of drivers) (amendment)
regulations 2004
DIR 2000/56
SI 705/2004

SOCIAL WELFARE
Statutory Instruments
Social welfare (consolidated payments
provisions) (amendment) (no. 7) (qualified
child increase) regulations 2004
SI 847/2004
Social welfare (consolidated payments
provisions) (amendment) (no. 5) (increase in
rates) regulations 2004
SI 850/2004
Social welfare (consolidated payments
provisions) (amendment) (no. 6)
(miscellaneous provisions) regulations, 2004
SI 846/2004
Social welfare (miscellaneous provisions) act
2002 (section 16) (no. 11) (commencement)
order 2004
SI 802/2004
Social welfare (occupational injuries)
(amendment) regulations 2004
SI 845/2004
Social welfare (rent allowance) (amendment)
regulations 2004
SI 849/2004
Social welfare (temporary provisions)
regulations, 2004
SI 689/2004
Social welfare (transitional arrangements)
(alignment of income tax year with calendar
year) (no. 1) regulations 2004
SI 848/2004

SOLICITORS
Article
Swart, Nic
A friend indeed
2004 (Nov) GLSI 20
Statutory Instruments
Solicitors acts, 1954 to 2002 solicitors
(practicing certificate 2005) regulations, 2004
SI 798/2004
The solicitor's acts, 1954 to 2002
(apprenticeship and education) (recognition of
qualifications) regulations, 2004
SI 717/2004

TAXATION
Library Acquisitions
Bradford, Sarah
Simon's direct tax service finance act

handbook 2004
Simon's direct tax service
London: LexisNexis UK, 2004
M335
Bradley, Marie
Capital allowances: finance act 2004
4th ed
Dublin: Irish Institute of taxation, 2004
M337.155.C5
Clarke, Giles
Offshore tax planning
11th ed
London: LexisNexis UK, 2004
M336.76
Golding, Jon
Tolley's inheritance tax 2004-2005
London: LexisNexis UK, 2004
M337.33
O'Halloran, Moira
Irish taxation law and practice: questions and
solutions 2004/2005
Dublin: Irish Taxation Institute, 2004
M335.C5
O'Halloran, Moira
Irish taxation - law and practice 2004/2005
2nd ed
Dublin: Irish Taxation Institute, 2004
M335.C5
Walton, Kevin
Tolley's capital gains tax 2004-05
London: LexisNexis UK, 2004
M337.15
Statutory Instruments

Buckley, Melody
The greater fault bar system - an alternative
to the PIAB
2004 ILTR 278
Lyons, Richard
Personal Injuries Assessment Board and claims
involving the MIBI
9(5) BR 160
Nolan, David
Civil liability and courts act 2004
9(5) 2004 BR 181

TRADE UNIONS
Membership
Declarations - Injunctions - Site agreement
between Union and builders - Whether
plaintiff's rights violated by preventing
plaintiff from working at site in breach of site
agreement - Whether Union violated plaintiff's
right of association and disassociation - Whether
Union procured breach of contract (1998/1176P Carroll J - 21/07/2004)
Burns v Building and Allied Trades Union

TRAVEL
Library Acquisition
Saggerson, Alan
Travel: law and litigation
3rd ed
Welwyn Garden City: XPL, 2004
N320

Finance act 2004 (Commencement of section
18(2)) order 2004
SI 758/2004
Finance act 2004 (commencement of section
28) order 2004
SI 814/2004
Taxes (electronic transmission of betting duty
returns) (specified provisions and appointed
day) order 2004
SI 803/2004

TORT
Personal injuries
Amendment of pleadings - Delay - Prejudice Whether amendment should be allowed Road Traffic Act, 1961 - Bunreacht na
hêireann, 1937 (1992/5107P - Herbert J 17/05/2004)
Bird v Devine
Personal injuries
Negligence -Liability of School - Litigation Damages - Education -Whether school
responsible for injury - Whether failure to
adequately supervise pupils (2002/3655P Peart J - 22/10/2004)
Maher v Board of Management of Presentation
Junior School
Articles
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TRUSTS
Library Acquisition
Kessler, James
Drafting trusts and will trusts: a modern
approach
7th ed
London: Sweet & Maxwell, 2004
N210

WARDS OF COURT
Library Acquisition
O'Neill, Anne-Marie
Wards of court in Ireland
Dublin: First Law Limited, 2004
N155.3.C5

WILLS
Library Acquisition
Golding, Jon
Tolley's inheritance tax 2004-2005
London: LexisNexis UK, 2004
M337.33

LegalUpdate

AT A GLANCE
COURT RULES
Circuit court rules (employment equality act
1998) 2004
SI 880/2004
Circuit court rules (equal status act 2000)
2004
SI 879/2004
Circuit court rules (jurisdiction and the
recognition and enforcement of judgments in
matrimonial matters) 2004
SI 881/2004
Circuit court rules (jurisdiction and the
recognition and enforcement of judgments in
civil or commercial matters) 2004
SI 882/2004
Circuit Court rules (protection of employees
(part-time work) act, 2001), 2004
SI 721/2004

DIR 2004/60, DIR 2004/62, DIR 2004/71
SI 581/2004
European Communities (authorization, placing
on the market, use and control of plant
protection products) (amendment) (no. 5)
regulations 2004
DIR 2004/65
SI 650/2004
European Communities (authorization, placing
on the market, use and control of plant
protection products) (amendment) (no. 6)
regulations
2004
DIR 2004/66
SI 651/2004

European communities (clinical trials on
medicinal products for human use)
(amendment) regulations 2004
DIR 2001/20
SI 878/2004

European Communities (marketing of fruit
plant propagating material and fruit plants
intended for fruit production) (amendment)
regulations 2004
DIR 2003/111
SI 706/2004

District Court districts and areas (amendment)
and variation of hours (district no. 21) order,
2004
SI 807/2004

European communities (cosmetic products)
regulations 2004
DIR 76/768, DIR 95/17
SI 870/2004

Rules of the superior courts (commission to
inquire into child abuse act 2000) 2004
SI 884/2004

European communities (dangerous substances
and preparations) (marketing and use)
(amendment) regulations 2004
DIR 76/769, DIR 2003/3, DIR 2003/53, DIR
2004/21, DIR 2004/96 AND DIR 2004/98
SI 852/2004

European Communities (allocation of railway
infrastructure capacity and the levying of
charges for the use of railway infrastructure
and safety certification) regulations, 2004
DIR 2001/14
SI 643/2004
European Communities (authorization, placing
on the market, use and control of plant
protection products) (amendment) (no. 3)
regulations 2004
DIR 2004/63, DIR 2004/64
SI 580/2004
European Communities (authorization, placing
on the market, use and control of plant
protection products) (amendment) (no. 4)
regulations 2004

European Communities (lawyers'
establishment) regulations, 2003 (qualifying
certificate 2005) regulations, 2004
SI 799/2004
European Communities (lawyers'
establishment) (amendment) regulations 2004
DIR 1998/5
SI 752/2004

European communities (companies)
regulations 2004
DIR 2003/58
SI 839/2004

Diseases of animals act 1966 (bluetongue)
(restriction on imports from
Spain) order 2004
DEC 2004/697
SI 690/2004

European Communities (income tax relief for
investment in corporate trades - business
expansion scheme and seed capital scheme)
regulations 2004
SI 757/2004

European Communities (avian influenza)
(control on imports of avian products from
Italy) regulations 2004
DEC 2004/666
SI 691/2004

Circuit court rules (service in member states
of judicial and extra-judicial documents in
civil or commercial matters) 2004
SI 883/2004

European Directives implemented
into Irish Law up to 7/2/2005
Information compiled by
Robert Carey & Vanessa Curley,
Law Library, Four Courts.

DIR 1997/12, REG 820/1997, REG 1760/2000,
REG 2628/1997, REG 2629/1997
REG 2630/1997, REG 494/1998, REG
1678/1998
SI 687/2004

European communities (distance marketing of
consumer financial services) regulations 2004
DIR 2002/65
SI 853/2004
European Communities (financial
transparency) regulations 2004
DIR 1980/723, DIR 1985/413, DIR 1993/84,DIR
2000/52
SI 693/2004
European Communities (freedom to provide
services) (lawyers) (amendment) regulations
2004
DIR 1977/249
SI 753/2004
European Communities (fresh meat)
(amendment) regulations 2004
REG 178/2002
SI 874/2004
European Communities (Fresh Meat)
Regulations, 1997
DIR 1964/433, DIR 1991/497, DIR 1992/5, DIR
1992/120, DIR 1995/23
SI 434/1997
European Communities (identification and
registration of bovine animals) regulations,
2004
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European Communities (meat products and
other products of animal origin) (amendment)
regulations 2004
REG 178/2002
SI 875/2004
European communities (mechanically
propelled vehicle entry into service)
(amendment) (no. 2) regulations, 2004
DIR 2003/97
SI 867/2004
European Communities (minced meat and
meat preparations) (amendment) regulations
2004
REG 178/2002
SI 876/2004
European communities (motor vehicles type
approval) (amendment) (no. 2) regulations
2004
DIR 2003/97, DIR 2004/11, DIR 2004/78
SI 868/2004
European communities (passenger car entry
into service) (amendment) (no.2) regulations
2004
DIR 2003/97, DIR 2004/78
SI 866/2004
European communities (pesticide residues)
(cereals) (amendment) (no.3) regulations 2004
Please see S.I as it implements a lot of
Directives
SI 576/2004
European Communities (pesticide residues
(foodstuffs of animal origin) (amendment)
(No. 3) regulations 2004
Please see S.I as it implements a lot of
Directives
SI 577/2004
European Communities (pesticide residues)
(products of plant origin including fruit and
vegetables) (amendment) (no. 3) regulations
2004
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Please see S.I as it implements a lot of
Directives
SI 579/2004
European Communities (protein feeding stuffs)
regulations 2004
Please see S.I as it implements a lot of
Directives
SI 711/2004
European Communities (purity criteria on food
additives other than colours and sweeteners)
(amendment) regulations 2004
DIR 2003/95, DIR 1996/77
SI 892/2004

(Amendment) Act 2004
Signed 11/03/2004
S.I. 251/2002 (part 2
commencement)
S.I. 480/2003 s's 2,3,4,5(1), 5(2),
5(5), 5(6), 6, 7 and s 47
S.I. 110/2004 s1(2)
S.I. 111/2004 s's 2,3, 15, 16, 17, 18,
19 and s20
7/2004 Public Service Superannuation
(Miscellaneous Provisions) Act 2004
Signed 25/03/2004

European Communities (trade in the
production, processing, distribution and
introduction of products of animal origin for
human consumption) regulations 2004
DIR 2002/99
SI 820/2004

8/2004 Finance Act 2004

European communities (units of measurement)
(amendment) regulations 2004
DIR 89/617
SI 859/2004

10/2004 Aer Lingus Act 2004
Signed 07/04/2004

Organisation of working time (inclusion of
offshore work) regulations 2004
DIR 1993/104, DIR 2000/34
SI 819/2004
Organisation of working time (inclusion of
transport activities) regulations 2004
DIR 1993/104, DIR 2000/34
SI 817/2004
Road traffic (licensing of drivers) (amendment)
regulations 2004
DIR 2000/56
SI 705/2004

Acts of the Oireachtas 2004 [29th
Dail & 22nd Seanad]Information
compiled by Damien Grenham,
Law Library, Four Courts.
1/2004 Immigration Act 2004
Signed 13/02/2004
2/2004 European Parliament Elections
(Amendment) Act 2004
Signed 27/02/2004
3/2004 Civil Registration Act 2004
Signed 27/02/2004
S.I. 84/2004 (S27 commencement)
S.I. 588/2004 (s65 commencement)
4/2004 Industrial Relations (Miscellaneous
Provisions) Act 2004
Signed 09/03/2004
S.I. 138/2004 (commencement)

9/2004 Social welfare (Miscellaneous
Provisions) Act 2004
Signed 25/03/2004

11/2004 Air Navigation and Transport
(International Conventions) Act
2004
Signed 13/04/2004
12/2004 Private Security Services Act 2004
Signed 04/05/2004
S.I. 685/2004 (commenced in part)
13/2004 Tribunals of Inquiry (Evidence)
(Amendment) Act 2004
Signed 05/05/2004
14/2004 An Bord Bia (Amendment) Act 2004
Signed 05/05/2004
15/2004 Electoral (Amendment) Act 2004
Signed 18/05/2004
16/2004 Committees of the Houses of the
Oireachtas (Compellability, Privileges
and Immunities of Witnesses)
(Amendment) Act 2004
Signed 02/06/2004
17/2004 Child Trafficking and Pornography
(Amendment) Act 2004
Signed 02/06/2004
18/2004 Copyright and Related Rights
(Amendment) Act 2004
Signed 03/06/2004
19/2004 Health (Amendment) Act 2004
Signed 08/06/2004
S.I. 378/2004 (commencement)

5/2004 Motor Vehicle (Duties and Licences)
Act 2004
Signed 10/03/2004

20/2004 Criminal Justice (Joint Investigation
Teams) Act 2004
Signed 30/06/2004
S.I. 585/2004 (commencement)

6/2004 Public Health (Tobacco)

21/2004 Central Bank and Financial Services
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Authority of Ireland Act 2004
Signed 05/07/2004
S.I. 454/2004 s28 and s33
S.I. 455/2004 (commencement)
22/2004 National Monuments (Amendment)
Act 2004
Signed 18/07/2004
23/2004 Commissions of Investigation
Act 2004
Signed 18/07/2004
24/2004 Equality Act 2004
Signed 18/07/2004
25/2004 Electricity (Supply) (Amendment)
Act 2004
Signed 18/07/2004
26/2004 International Development
Association (Amendment) Act 2004
Signed 19/07/2004
27/2004 Residential Tenancies Act 2004
Signed 19/07/2004
S.I. 505/2004 (commenced in part)
S.I. 525/2004 (establishment day)
S.I. 649/2004 (s202 regulations)
S.I. 750/2004 (commencement No.2
order)
28/2004 Maternity Protection (Amendment)
Act 2004
Signed 17/08/2004
S.I. 652/2004 (commenced in part)
29/2004 Maritime Security Act 2004
Signed 19/07/2004
30/2004 Education for Persons With Special
Educational Needs Act 2004
Signed 19/07/2004
31/2004 Civil Liability and Courts Act 2004
Signed 21/07/2004
SOME OF THE ACT CAME IN ON
SIGNING S1 (3)
S.I. 544/2004 (commenced in part
on 20/09/2004 and 31/03/2005)
32/2004 State Airports Act 2004
Signed 17/08/2004
33/2004 Public Service Management
(Recruitment and Appointments)
Act 2004
Signed 6/10/2004
34/2004 Intoxicating liquor Act 2004
Signed 15/10/2004
35/2004 Dumping at Sea (Amendment)
Act 2004
Signed 3/11/2004
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36/2004 Ombudsman (Defence Forces)
Act 2004
Signed 10/11/2004
37/2004 Council of Europe Development
Bank
Act 2004
38/2004 Irish Nationality and Citizenship
Act 2004
Signed 15/12/2004
39/2004 Tribunal of Inquiry into Certain
Planning Matters and Payments
Act 2004
Signed 15/12/2004
40/2004 Appropriation Act 2004
Signed 17/12/2004
41/2004 Social Welfare Act 2004
Signed 17/12/2004
42/2004 Health Act 2004
Signed 17/12/2004
S.I. 886/2004 (commenced in part)
S.I. 887/2004 (commenced (no.2)
order)
43/2004 Housing (miscellaneous provisions)
Act 2004
Signed 21/12/2004
44/2004 Road Traffic Act 2004
Signed 22/12/2004
Amendments of the Constitution
Twenty-seventh amendment of the
Constitution Act, 2004

Bills of the Oireachtas up to
07//02/2005 Information compiled
by Damien Grenham,
Law Library, Four Courts.
Adoptive leave bill, 2004
Committee -Seanad
Broadcasting (amendment) bill, 2003
1st stage -Dail
Child trafficking and pornography
(amendment) (no.2) bill, 2004
1st stage- Dail
Civil partnership bill, 2004
1st stage- Seanad
Comhairle (amendment) bill, 2004
1st stage - Dail
Consumer rights enforcer bill, 2004
1st stage -Dail
Criminal Justice bill, 2004

1st stage-Dail
Criminal justice (terrorist offences) bill, 2002
Committee -Dail
Criminal law (insanity) bill, 2002
Committee - Seanad
Disability bill, 2004
2nd stage - Dail
Dormant accounts (amendment) bill, 2004
Report- Seanad
Driver testing and standards authority bill,
2004
1st stage- Dail
Electricity regulation (amendment) bill, 2003
2nd stage - Seanad
Enforcement of court orders bill, 2004
2nd stage- Dail
Enforcement of court orders (no.2) bill, 2004
1st stage- Seanad
Finance bill, 2005
1st stage-Dail
Fines bill, 2004
1st stage- Dail
Freedom of information (amendment) (no.2)
bill, 2003
1st stage - Seanad
Freedom of information (amendment) (no.3)
bill, 2003
2nd stage - Dail
Fur farming (prohibition) bill, 2004
1st stage- Dail
Garda Siochana bill, 2004
Committee-Seanad
Grangegorman development agency bill, 2004
1st stage - Dail
Health (amendment) (no.2) bill, 2004
1stt stage- Dail
Health and social care professionals bill, 2004
Report stage- Seanad
Housing (state payments) bill, 2004
1st stage- Seanad
Human reproduction bill, 2003
2nd stage - Dail
International criminal court, 2003
1st stage - Dail
International peace missions deployment bill
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2003
2nd stage - Dail
Interpretation bill, 2000
Committee- Dail
Irish nationality and citizenship and ministers
and secretaries (amendment) bill, 2003
Report - Seanad
Land bill, 2004
2nd stage - Seanad
Law of the sea (repression of piracy) bill, 2001
2nd stage - Dail (Initiated in Seanad)
Local elections bill, 2003
1st stage -Dail
Maritime safety bill, 2004
1st stage-Seanad
Money advice and budgeting service bill, 2002
1st stage - Dail (order for second stage)
National economic and social development
office bill, 2002
2nd stage - Dail (order for second stage)
National transport authority bill, 2003
1st stage - Dail
Offences against the state acts (1939 to
1998) repeal bill, 2004
1st stage-Dail
Parental leave (amendment) bill, 2004
1st stage - Seanad
Patents (amendment) bill, 1999
Committee - Dail
Planning and development (acquisition of
development land) (assessment of
compensation) bill 2003
1st stage - Dail
Planning and development (amendment) bill,
2003
1st stage - Dail
Planning and development (amendment) bill,
2004
1st stage - Dail
Planning and development (amendment)
(no.2) bill, 2004
1st stage -Dail
Planning and development (amendment)
(no.3) bill, 2004
1st stage- Dail
Postal (miscellaneous provisions) bill, 2001
1st stage -Dail (order for second stage)
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Proceeds of crime (amendment) bill, 1999
Report - Dail
Proceeds of crime (amendment) bill, 2003
1st stage - Dail
Public service management (recruitment and
appointments) bill, 2003
1st stage - Dail
Railway safety bill, 2001
Committee - Dail
Registration of deeds and title bill, 2004
1st stage - Seanad
Registration of lobbyists bill, 2003
1st stage- Dail
Residential tenancies bill, 2003
2nd stage - Dail
Safety, health and welfare at work bill, 2004
1st stage- Dail
Sea pollution (hazardous and noxious substances) (civil
liability and compensation) bill, 2000
Committee - Dail
Sea pollution (miscellaneous provisions) bill, 2003
1st stage - Seanad
Statute law revision (pre-1922) bill, 2004
1st stage - Seanad
Sustainable communities bill, 2004
1st stage - Dail
The Royal College of Surgeons in Ireland (Charter
Amendment) bill, 2002
2nd stage - Seanad [p.m.b.]
Transfer of execution of sentences bill, 2003
Committee - Seanad
Twenty-fourth amendment of the Constitution bill, 2002
1st stage- Dail
Twenty-seventh amendment of the constitution bill
2003
2nd stage - Dail
Twenty-seventh amendment of the constitution (No.2)
bill 2003
1st stage - Dail
Veterinary practice bill, 2004
1st stage- Seanad
Waste management (amendment) bill, 2002
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2nd stage- Dail
Waste management (amendment) bill, 2003
1st stage - Dail
Water services bill, 2003
1st stage - Seanad
Whistleblowers protection bill, 1999
Committee - Dail Abbreviations
BR =Bar Review
CIILP =Contemporary Issues in Irish Politics
CLP = Commercial Law Practitioner
DULJ = Dublin University Law Journal
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Bar Review

PIAB and MIBI claims - An
Alternative View
by Stuart Gilhooly, Solicitor

Introduction
Ever since the Personal Injuries Assessment Board Act 2003 ("the Act")
came into effect on 28 December 2003, personal injury practitioners
in both branches of the profession have been looking critically at its
provisions. An article in the November edition of this journal by
Cathleen Noctor B.L. and Richard Lyons B.L. ("the authors") offered an
interesting and somewhat controversial view on the relationship
between Personal Injury Assessment Board (PIAB) and the Motor
Insurers Bureau of Ireland (MIBI). In a nutshell, the authors suggested
that a PIAB application was not necessary before issuing proceedings
against the MIBI. At first glance, the argument is quite attractive.
However, on closer examination, I would offer an alternative
interpretation.

S.I 438 of 2004
The authors referred to S.I. 438 of 2004 but failed to point out that
this commencement order not only brought into effect Section 3(b) of
the Act but also, inter alia, Section 3(d) of the Act, which reads as
follows:
"a civil action not falling with any of the preceding paragraphs
(other than one arising out of the provision of any health service
to a person, the carrying out of a medical or surgical procedure in
relation to a person or the provision of any medical advice or
treatment to a person)"
Therefore, the Act clearly applies to any action, which is defined as a
civil action, unless the claim is one for medical negligence. I would
submit therefore that Section 3(b) is irrelevant in those circumstances.
The only reason for its inclusion and that of Sections 3(a) and 3(c) (ie
employers liability and public liability claims) is so the legislature could
have the option of staggering the introduction of any given category
of claims, an option which it exercised in relation to section 3(a) but
chose not to when introducing the remaining categories.

Section 4(1) of the Act
So, in my view, the Act applies to MIBI claims so long as they come
within the definition of "civil action". This is defined in Section 4(1)
of the Act as:"an action intended to be pursued for the purposes of recovering
damages, in respect of a wrong, for (a) personal injuries, or
(b) both such injuries and damage to property (but only if

both have been caused by the same wrong)."
Clearly, a personal injuries claim against the MIBI falls within this very
wide definition. The crux of the authors' argument, however, is the
first exception to this rule under subsection (1) which reads as
follows:"an action intended to be pursued in which in addition to
damages for the foregoing matters, it is bona fide intended, and
not for the purpose of circumventing the operation of section 3,
to claim damages or other relief in respect of any other cause of
action"
The opinion of the authors is that this subsection applies to MIBI
claims because of the practice in most such claims to seek a
declaration to direct that the judgment is satisfied by the MIBI. This
is a technical point, which requires closer scrutiny.
In the first instance, it is clear that this subsection was not intended
to apply to MIBI claims. It is intended to deal with situations where
there are two separate causes of action arising out of one incident. An
instance would be where a claim for both defamation and personal
injury arose out of an incident, for example, where a person was
wrongly accused of shoplifting. It is arguable that the seeking of a
declaration in an MIBI claim does not represent a separate cause of
action at all. It must be borne in mind that the right to a declaration
does not stand on its own. It cannot exist without an order for
damages and, therefore, if the claim for damages fails, so necessarily
must that part of the action seeking a declaration. I would argue that
it does not represent a separate cause of action but rather a
consequential relief arising from the same cause of action, which
necessarily flows from the award for damages and only exists for the
purpose of enforcing that award against the MIBI. A declaration
would not be necessary in a PIAB claim as the MIBI would be the
respondent and the order to pay would be directed against them.
I accept that my argument, in this respect, is just an argument, but I
have little doubt that were a Court to have regard to the
interpretation of this section, it would look closely at the intention of
the legislature. What is interesting about this is that the Act expressly
excludes three other types of claims, including Garda Compensation
claims, but makes no reference whatsoever to MIBI claims. Surely if
they had intended to exclude PIAB's jurisdiction to such actions, then
they would have expressly said so.
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It, therefore, seems sensible to identify both the uninsured motorist
and MIBI as respondents on the PIAB form and this at least means that
if the award is rejected by either party, then proceedings can be issued
against both.

Can the MIBI be a respondent?
A respondent is defined in Section 13(1) of the Act as:"the person or each of the persons who the claimant alleges in the
application is or are liable to him or her in respect of the relevant
claim".
In an untraced motorist claim, the only person against whom a claim
can be made is the MIBI, therefore it clearly falls within the definition
of respondent. A claim must therefore be made in the normal way to
the MIBI and assuming that compensation cannot be agreed, a PIAB
application form is simply filled out citing the MIBI as the respondent
and the claim is processed in the usual way. There is no reason why
this claim should be treated any differently to any other personal
injury claim and therefore why the legislature would need to bar
PIAB's jurisdiction. It is also impossible to envisage any specific
injustice to a claimant by having to apply to PIAB in an MIBI claim, as
distinguished from any other personal injury claim.

Claims against uninsured motorists
This is an altogether more complex situation. For the same reasons as
outlined above, I believe that a declaration to enforce a judgment
against MIBI in an uninsured motorist claim does not constitute
another cause of action as again, the relief claimed does not stand on
its own and is consequential on an award for damages against the
uninsured motorist.
Where it is complicated is where a claimant proceeds to PIAB against
the uninsured motorist alone. While the authors are quite correct to
say that MIBI would not necessarily be made aware of such an
application, it is surely naive to believe that they will not adopt a
mechanism for finding out. In the first instance, PIAB may tell them.
While PIAB have no statutory basis for this, it must be borne in mind
that they have no such basis for informing insurance companies of
insured respondents, but still do so anyway. The MIBI will always
nominate a member insurance company to protect their interests and
usually quite quickly after receipt of all material information. PIAB
would doubtless argue that MIBI are, therefore, de facto indemnifiers
of the uninsured respondent as it is they who will eventually have to
pick up the tab. Secondly, MIBI may simply ask the claimant to provide
details of any PIAB application as a condition precedent. It clearly falls
within the category of "material information" required under section
3.2 or "all relevant documentation" under section 3.5. Finally, the
claimant is obliged to give twenty eight days notice to the MIBI before
obtaining any judgment which gives rise to an obligation on MIBI as
required under section 3.9. As an order to pay has the same effect as
a judgment as defined in Section 40 of the Act, then the MIBI must be
informed at least 28 days before the judgment is obtained, or in this
case, before the assessment is accepted.
Another problem with proceeding to PIAB against the uninsured
motorist alone is the dubious benefit of this. The only reason I can
think of is if the claimant had a case with little chance of success and
would then hope that the uninsured motorist did not respond to a
request for consent. However, even this scenario does not allow for an
inadequate award with which the claimant is not happy and indeed
with which no costs are provided. If the claimant then rejected this
award, he would only be able to proceed against the uninsured
motorist, as the authorisation would not allow him to issue proceedings
against MIBI in the absence of a rejected assessment by them.

Section 17(1)(v) of the Act
Finally, the authors argue that Section 17(1)(v) of the Act should be
invoked where MIBI claims are concerned. Much as this would be
desirable, it is extremely unlikely. This section states that
"...The Board shall not be required to arrange for the making of an
assessment under section 20 of the relevant claim concerned (or
as appropriate, shall discontinue any such assessment the making
of which it has arranged) if...
(v) in its opinion the relevant claim falls within a class of relevant
claims as respects which the Board has, with the consent of the
Minister and the Minister for Justice, Equality and Reform, for the
time being declared there to be good and substantial reasons for its
not arranging the making of such an assessment in respect of
them."
In the first instance, even if the Ministers and PIAB did invoke this
section, it would only apply after an application had been made, thus
meaning you would first have to collect an authorisation as confirmed
by Section 17(4) of the Act. This, of course, would be much better
than having to wait for a full assessment but it is not likely to happen.
There is no logical reason for PIAB to deem an MIBI claim in such a
category. It would appear that the purpose of Section 17(1)(v) is to
rule out a class of new and currently unforeseen claims in such nature
as, say, army deafness or asbestos claims. An MIBI claim is, in effect,
no different to any other personal injury claim except insofar as there
is an obligation to comply with conditions precedent, which does not
seem to affect the making of a PIAB application.

Conclusion
It is with no pleasure that I have outlined my concerns about the
authors' arguments: I have been a vocal critic of PIAB since the Board
was first mooted. However, I feel that any attack on the Act should
have a good chance of success.
The concern is that based on the authors' argument, solicitors would
issue proceedings directly against the MIBI without first applying to
PIAB. If the MIBI then raised a defence that these proceedings were in
breach of Section 12 of the PIAB Act, then there is a danger,
particularly with the impending two year statute of limitations, that
the claim would be statute-barred, should the MIBI defence ultimately
prove successful but after two years had passed.
I should point out that I am not saying that I am right and that the
authors are wrong. Their argument is stateable but, in my opinion,
nothing more. I would preach caution to any legal practitioner before
embarking on the course of action suggested. It is of course likely that
someone will take this on and then, we'll know for sure.
Time will tell.
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Setting Aside Leave in Judicial
Review Proceedings
Stephen Dodd BL

Introduction
The jurisdiction to set aside a grant of leave in judicial review
proceedings has only recently been confirmed. It has emerged that
leave may be set aside not only on grounds of lack of jurisdiction, mala
fides or non-disclosure, but also more surprisingly, on the grounds of
lack of merit, albeit in exceptional circumstances. An application to set
aside leave takes the form of a motion before another High Court
rather than an appeal to the Supreme Court. There are of course certain
principled objections that can be made to the existence of such
jurisdiction. These include that it runs the risk of undermining the filter
mechanism of a leave application. It also potentially conflicts with the
notion of judicial review as being a "speedy and expeditious" remedy by
adding an unnecessary tier between the leave application and the
substantive hearing. Furthermore, the grant of leave is discretionary
and setting aside leave arguably fails to show due deference to the
exercise of judicial discretion. This article will therefore examine the
burgeoning case law on this area and explore where the parameters of
such jurisdiction may be drawn.

v Dublin Corporation3. While these cases were based on a lack of
jurisdiction by failing to follow the procedure for leave, in Adams v
DPP4, Kelly J set aside leave based on the fact that the British Home
Secretary was not a party subject to judicial review in Ireland. This was
confirmed on appeal to the Supreme Court5. Kelly J rejected the
contention that the proper procedure was an appeal to the Supreme
Court as opposed to a motion to set aside before a High Court judge.
He further rejected that the only judge who could hear the application
was the judge who granted the ex parte order, stating that any judge
of the High Court could entertain such motion. The jurisdiction to set
aside leave was however confirmed and more precisely delineated by
the Supreme Court in the case of Adam & Iordache v The Minister for
Justice, Equality and Law Reform6. In this case, proceedings concerned
a group of Romanian nationals challenging certain deportation orders.
Leave having been granted, an application to set aside leave was
successful in the High Court.
On appeal to the Supreme Court, McGuinness J noted the general
jurisdiction to set aside an ex parte order, citing McCracken J. in
Voluntary Purchasing v. Insurco Limited7, who declared

Inherent Jurisdiction
"...... Quite apart from the provisions of any rules or statute, there
is an inherent jurisdiction of the Courts in the absence of an
express statutory provision to the contrary, to set aside an order
made ex parte on the application of any party affected by that
order. An ex parte order is made by a judge who has only heard
one part to the proceedings. He may not have had the full facts
before him or he may even have been misled, although I should
make it clear that that is not suggested in the present case.
However, in the interest of justice, it is essential that an ex parte
order may be reviewed and an opportunity given to the parties
affected by it to present their side of the case or to correct errors
in the original evidence or submissions before the Court. It would
be quite unjust that an order could be made against a party in its

There is nothing in the Order 84 of Rules of the Superior Court,
concerning judicial review, regarding a jurisdiction to set aside the
grant of leave. Although Order 52 Rule 3, allows ex parte orders to be
set aside, this is only in respect of ex parte orders made on the basis
that the delay of proceeding on notice would cause "irreparable or
serious mischief". The case law, has however established that the power
to set aside leave in judicial review is grounded upon the inherent
jurisdiction of the courts. One of earliest examples of the recognition
of such power arose in certain planning cases. In Goonery v Meath
County Council1, Kelly J set aside leave on the basis that leave should
have been sought on notice2 rather than in an ex parte application.
Kelly J however refused to set aside leave on such grounds in O'Connor

1.
2.

3.
4.

Unreported, High Court, Kelly J., July 15, 1999
On the basis that the matters were "decisions" within the meaning of Section 82
of the Local Government (Planning and Development) Act, 1963 as amended by
Section 19(3) of the Local Government (Planning and Development) Act, 1992,
which requires the application for leave to be made in an inter partes hearing.
This has been expanded under section 50 of the Planning and Development Act
2000, as amended.
[2000] 3 IR 420
[2001] 2 ILRM 401

5.
6.
7.

[2001] 1 IR 47
Unreported, Supreme Court, April 5, 2001
[1995] 2 ILRM 145
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absence and without notice to it, which could not be reviewed on
the application of the party affected".
McGuinness J therefore categorised the jurisdiction as part of a
general power to set aside ex parte orders. McGuinness J., though
recognising that jurisdiction, cautioned that such power should be used
sparingly and in rare case. She declared
"In my view the learned trial judges in the instant cases,
O'Donovan J. and Morris P., were correct in deciding that this
Court has a jurisdiction to set aside an order granting leave which
has been made on the basis of an ex parte application. However, I
would accept the submission of Mr. Shipsey, with which Mr.
O'Donnell agrees, that this jurisdiction should only be exercised
very sparingly and in a very plain case. The danger outlined by
Bingham L.J. in the passage quoted above would be equally
applicable in this jurisdiction. One could envisage the growth of a
new list of applications to discharge leave to be added to the
already lengthy list of applications for leave. Each application
would probably require considerable argument - perhaps with
further affidavits and/or discovery. Where leave was discharged,
an appeal would lie to this Court. If that appeal succeeded, the
matter would return to the High Court for full hearing followed,
in all probability, by a further appeal to this Court. Such a
procedure would result in a wasteful expenditure of Court time
and an unnecessary expenditure in legal costs; it could be hardly
said to serve the interests of justice. The exercise of the Court's
inherent jurisdiction to discharge orders giving leave should,
therefore, be used only in exceptional cases. "
On the facts, McGuinness J set aside the grant of leave. She considered
that each applicant did not have sufficient interest in the matter (many
had been permitted to remain in the country, others had not acquired
an interest as their refugee application had not been decided on, while
others were named simply because they were Romanian). McGuinness
J also considered that the affidavit had not set out in sufficient detail
the claim that the decision making process was flawed or in error. On
the papers, she considered the Court could not assess whether the facts
supported a stateable ground for the relief sought, opining; "....It is not
so much that the applicants have not put forward a stateable case, as
that they have not put forward any case at all within the confines of
judicial review proceedings."
Hardiman J also recognised that the Court has jurisdiction to set aside
the grant of leave in a judicial review case. He declared

8.

"In my view, any order made ex parte must be regarded as an order
of a provisional nature only. In certain types of proceedings, either
the apparent requirements of justice or the requirements of its
administration mean that a person will be affected in one way or
another by an order made without notice to him and therefore
without his having been heard. This state of affairs may,
depending on the facts, constitute a grave injustice to the
defendant or respondent. In the context of an injunction, only a
very short time will normally elapse before the defendant has
some opportunity of putting his side of the case. In judicial review
proceedings, the time before this can occur will normally be much
longer. This clearly has the scope to work an injustice at least in
some cases".
Hardiman J noted that the principle was applied by Kelly J in Adams v
DPP, and had been recognised in England, at least prior to the change
in the Rules. In this respect he cited an English Law Reform Commission
paper in 1994 which at the time summarised the position that; "At
present a respondent may apply to have the grant of leave to move for
judicial review set aside. The grant of leave will only be set aside if the
respondents can show that the judge's decision that the case was fit for
further consideration and a substantive judicial review was plainly
wrong".
On the facts, Hardiman J noted that the applicant's arguments based
on the European Convention of Human Rights required overturning the
Supreme Court in Doyle v The Commissioner of An Garda Siochana8,
though no argument was advanced to show that the case was wrongly
decided. He therefore dismissed the claim declaring;
"The applicants' proceedings are of the baldest kind, without any
basis in law or fact, and, with the exception of Mr. Iordache's case,
without any attempt to rely on proved individual circumstances
either in relation to attacking the decisions taken in respect of the
individual applicants or on the broader aspects of their claim. In
my view they are all frivolous, vexatious and doomed to fail:
indeed they are scarcely recognisable as legal proceedings at all."
It is submitted that the stated rationale in the case for permitting
setting aside was not entirely coherent with grounds for setting aside on
the facts. While the rationale is that leave is an ex parte application, and
as such the judge has only heard one side of the case and so may not
have the full facts or may have been misled, this did not appear to play
any part in setting aside on the facts. Leave was set aside because the
case was very weak and lacked a basis for challenging the decisions.
However this would have been apparent to the judge who granted leave.

[1999] 1 IR 249.
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Grounds for Setting Aside
In Adam, the Court viewed the ability to set aside the grant of leave as
a species of the general jurisdiction to set aside ex parte orders.
However there are certain differences between ex parte leave in judicial
review and many other ex parte orders. Examples of the latter may
include interim injunctions, an ex parte renewal of a summons9, third
party proceedings10, the service of a summons11 and the service of a
summons outside the jurisdiction12. The ex parte leave application in
judicial review is an essential part of the very nature of judicial review.
The leave application performs the function of a filtering mechanism,
which does not generally apply to other ex parte applications, which
are generally based on either urgency or administrative convenience.
Leave is a requirement for special permission to bring proceedings, not
applicable to other types of proceedings, which may be commenced
without such permission. The mere grant of leave does not have any
direct legal consequences; it does not operate as an automatic stay on
the challenged decision unless an express order is made. It is difficult
to imagine how the grant of leave could therefore constitute "a grave
injustice". Also unlike other ex parte applications, the full papers
grounding the application for judicial review will generally be placed
before the judge considering leave. Subject to the power to amend the
papers and file supplemental affidavits, the full extent of an applicant's
case will generally be evidenced by the papers that are presented at
leave stage.
Whatever about setting aside leave on grounds of mala fides, the
misleading of the leave judge or lack of jurisdiction, to permit leave to
be set aside on grounds of being frivolous or vexatious, arguably
duplicates and undermines the filtering function of the leave stage. The
test for leave (an "arguable case") would appear to be a positive
expression of the ground for setting aside leave on grounds that the
case is frivolous or vexatious. Implicit in the rationale for allowing an
ex parte order to be set aside, is that some factor may emerge from
hearing the other side, which if known by the judge who granted the
ex parte order, may have affected his consideration of the matter. This
does not appear to be a requirement for setting aside leave in judicial
review. Such a jurisdiction which allows one High Court judge to set
aside the order of another High Court except where there was some
fact not placed before the first judge, sits uneasily with such notions as
judges having "seisin" of particular matters, the equality of status of
judges of the same rank, the appellate structure of the courts system
as described in the Constitution and the principle of res judicata. While
it appears theoretically possible for an applicant refused leave from one
High Court judge, to seek leave from another, this is largely unheard of.
In practical terms therefore, an applicant who is refused leave merely
has the remedy of appeal to the Supreme Court, while a respondent can
bring an application to set aside leave before another High Court judge,
and if this is refused, has a further appeal to the Supreme Court.

9.
10.
11.
12.
13.

Lest there was any doubt, the jurisdiction to set aside leave was again
confirmed by the Supreme Court in Gordon v DPP & McGuinness13. In
this case, Butler J granted leave to apply for judicial review to challenge
a District Court order which convicted the applicant of a road traffic
offence, on the grounds that the conviction had been obtained by false
evidence of the Gardai involved. The order of Butler J was set aside by
Kearns J in the High Court on the basis that the case concerned
disputed matters of fact, that there was no assertion that the District
Judge acted other than within jurisdiction and that the matters in
dispute were such as should be resolved on appeal and were not
suitable for judicial review. On appeal to the Supreme Court, the
decision of Kearns J to set aside, was unanimously reversed
Fennelly J, giving the judgment for the Supreme Court noted that the
relevant principles had been recently examined in Adam, especially in
the judgment of McGuinness J. Fennelly J summarised these principles
as that;
- "leave to apply for judicial review can be obtained by
demonstrating that, if the facts alleged are proved, the applicant
has an arguable case in law to obtain the relief he seeks; this has
been frequently described as a "low threshold" and by Denham J as a
"light burden ; (see her judgment in G v DPP)"
- It is also necessary for the applicant to show that judicial review
would be the only effective remedy and specifically that it would be
more effective than any alternative remedy;
- once leave has been granted, the High Court has inherent jurisdiction
to set aside the order granting it;
- this jurisdiction should be exercised sparingly and only in plain cases."
Fennelly J noted that the judgment of Hardiman J in Adam, confirmed
the existence of the remedy to set aside leave, but did not express any
view on the standard applicable on such applications. However, he
considered it significant that in the part of Hardiman J's judgment,
concerning the merits of the order setting aside leave, he characterised
the applications as being "frivolous, vexatious and doomed to fail."
Fennelly J further emphasized that the power to put aside should only
rarely be invoked. He declared;
"It follows that the applicant for the order to set aside carries a
heavier burden than the original applicant for leave. The latter has
to show that he has an arguable case. The former has to establish
that leave should not have been granted, a negative proposition.
It is both logical and convenient to the administration of justice
that this should be so. The leave procedure was intended to
provide a filtering process, a protection against frivolous or
vexatious applications. The judge at the ex parte case will
scrutinise applications for leave. Obviously his decisions will not

Order 8 Rule 2
Order 16(8)(3)
Order 12 Rule 26
Order 11
Unreported, Supreme Court, June 7, 2002
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always be right. Hence the need to permit applications to set aside,
where clearly unmeritorious applications have slipped through the
net. There is also a need to be able to set aside orders made where
there has been a failure by the applicant to observe the principle
of utmost good faith, of which the present case is not an example.
On the other hand, to permit this option to operate as a preemptive hearing of the substantive trial would defeat the purpose
of the judicial review machinery for all the reasons given by
McGuinness J and Bingham L.J."
The above passage displays some curious balancing. The statement of
"the need to permit applications to set aside, where clearly
unmeritorious applications have slipped through the net", indicates a
duplication of the leave stage. It effectively envisages erecting a second
net to catch so-called unmeritorious claims. Considering that a judicial
review hearing is generally based on affidavit evidence only, it is
difficult to see that an application to set aside will be much different
from the substantive hearing, albeit with a different burden of proof.
On the facts, Fennelly J in refusing to set aside the grant of leave,
alluded to a Northern Ireland decision14 to the effect that the superior
courts will exercise their supervisory jurisdiction over lower courts with
the aim of promoting the due administration of justice and that there
may be cases where an order will be set aside where it has been
obtained by false testimony. Fennelly J considered that while it was not
yet clear that this was the case, it was the allegation of the appellant,
and sufficient factual material has been furnished to establish a prima
facie case. He also considered that it was not yet clear whether an
appeal to the Circuit Court would be an adequate alternative remedy.

arguable case rather than substantial grounds). This transformation has
been enabled by judge made rules rather than legislative change.
As can be seen above, Fennelly J in scrutinising the decision as to
whether there were arguable grounds for granting leave, implicitly
accepted that the merits of the case can be considered.
Certain subsequent applications of the setting aside motion have
expanded the grounds and have further underlined that there is no
need to show certain matters were not before the judge granting leave.
Leave was set aside on grounds that the dispute did not properly come
within the scope of judicial review in Ainsworth v The Minister for
Defence15. The proceedings concerned a challenge to the recording of
settlement terms of a personal injuries action on the applicant's
personnel file, concerning his employment as a member of the Defence
Forces. Kearns J, although recognizing there was a heavy burden to set
aside leave, considered the dispute did not fall within the realms of
judicial review and the case was plainly one where leave should not
have been granted.

"It is not desirable to comment any further on the merits of the
appellant's case for judicial review or on the respondent's
opposition to it. It suffices to say that it has not been shown that
it is unarguable. Consequently, it has not been shown that the
order of Butler J plainly should not have been made. "

The jurisdiction to set aside was further extended to embrace whether
there were sufficient grounds for the judge granting an extension of
time to bring judicial review proceedings. This was in MCD v
Commission to Inquire Into Child Abuse16, where the respondent
sought to set aside a grant of leave on the grounds that there was
nothing advanced which could constitute "good reason for extending
the period within which the application shall be made."17 The
proceedings concerned a refusal of the respondents to accept a late
application to the Commission to Inquire into Child Abuse. An
extension of time was necessary due to delay in instituting the judicial
review proceedings. O’Caoimh J noted that delay in applying to the
Court for leave can constitute a ground upon which leave will be
refused. He considered none of the reasons advanced by the applicant
constituted good and sufficient reason to justify the delay. He noted
that the delay would result in prejudice to the respondent and to the
persons against whom complaints would be made to the Commission.

Again the reference to the standard of showing that a case is not
unarguable in a motion to set aside, illustrates that the same level of
proof applies as at leave stage, where the test is that it is arguable. The
existence of such a form of review in the motion to set aside, may at
the election of a respondent effectively transform any ordinary judicial
review where leave is of course ex parte, to the special form of judicial
review, where leave is on notice (albeit the standard will still be an

However while there is an option to bring an application to set aside
leave, no implications can be drawn regarding the strength of the case
from a failure by a respondent to bring an application to set aside
leave. This was so held by O'Sullivan J in Martin v An Bord Pleanala18,
in rejecting the argument that as there had been no application to set
aside, it must be assumed that on an application for interlocutory
relief, the applicant has a serious issue to be tried.

Fennelly J went on to conclude that;

14.
15.
16.
17.

18.

R (Burns) v County Court Judge of Tyrone {1960-1961] N.I. 167
Unreported, High Court, Kearns J. June 4, 2003.
[2003] 2 IR 348
Reliance was placed on the English decision in R. v. H.M. Customs and Excise, ex
p. Eurotunnel (The Independent, 17 February, 1995, where the Queens bench
division set aside the grant of leave on the grounds there was not sufficient
grounds to justify the delay in bringing the proceedings.
Unreported, High Court, O'Sullivan J., July 24, 2002

February 2005 - Page 30

Bar Review

Leave On Notice ?

Despite the reference to the case of setting aside, it is submitted that

The case law examined, cites as the rationale for the jurisdiction to set
aside, the fact that leave is an ex parte application. It would appear to
follow from this that the jurisdiction to set aside a grant of leave, would
not exist in relation to forms of judicial review where legislation has
prescribed that the leave application must be made on notice to the
respondent, in such areas as planning, immigration and waste
management law and other areas. However in a recent immigration
case, it was suggested that the same principles for setting aside applied
in relation to leave granted after an inter partes hearing. This was in
the Supreme Court case of CS v Minister for Justice , Equality and Law
Reform19, which concerned an appeal against the grant of leave
challenging a deportation order and the regulations upon which the
order was based. McGuinness J giving judgment in the Supreme Court,
largely dismissed the appeal, citing Gordon and Adam that the
jurisdiction is to be exercised sparingly. On the facts of the case she
noted that "the volume of litigation concerning asylum cases is already
large; it is undesirable to add to it save for the most cogent reasons".
McGuinness J nevertheless expressly stated that the principles for
setting aside leave were not confined to where leave was granted ex
parte but also inter partes. She declared;
"very similar considerations, in my view, apply mutatis mutandi
where the filtering mechanism provided under statute is an inter
partes hearing and the standard is that of substantial grounds. In
the present case, the learned High Court judge exercised his
discretion within his jurisdiction and with considerable thought
and care. In general, this court would be reluctant to interfere with
that exercise of his discretion."

this case was not strictly an application to set aside the grant of leave
but an appeal against the grant of leave. A certificate for leave to
appeal was granted by the High Court judge after he granted leave.
There was no application before another judge in the High Court to set
aside the grant of leave in the High Court, as was the case in Adams,
Adam, Gordon, Ainsworth and MCD but a direct appeal to the Supreme
Court. The case may be more correctly characterised as an appeal
against the grant of leave rather than an application to set aside,
though it appears similar principles will be applied. If an application
could be brought to set aside leave granted on notice before another
High Court judge, not only would that be inconsistent with the
rationale for such jurisdiction stated in the pre-existing case law, but
would wholly undermine the other restriction in the special form of
judicial review, whereby it is necessary to obtain a certificate for leave
to appeal a decision of the High Court.

Conclusion
The jurisdiction to set aside a grant of leave in judicial review is now
firmly established. It appears that leave can be set aside on grounds that
there was no jurisdiction to grant leave on an ex parte basis, that the
proceedings are frivolous or vexatious, that a matter does not come
within the scope of judicial review and that an extension of time should
not have been granted. It is clear there is no requirement to show the
existence of some relevant fact not before the judge that granted leave.
Despite the asserted heavy burden to be discharged before leave can be
set aside, the scope of the jurisdiction is undesirably wide. The judgemade case law, runs the risk of undermining the leave stage. It also

McGuinness J did however set aside one ground, where the order of the
High Court gave leave to rely on the grounds set forth at numbers 1, 2,
5, 7 and 9 in the statement of grounds. However she considered that
ground 7 did not appear to correspond to the conclusions of the learned
High Court judge set forth in his judgment and this ground was set
aside. This ground for setting aside appeared to be based on an
administrative error in the drafting of the order.

19.

potentially transforms all judicial review where leave is ex parte, to the
special judicial review procedure where leave is on notice, without any
legislative intervention. Finally, the application of the test in subsequent
High Court cases arguably indicates that the caution which attended
the declaration of jurisdiction to set aside leave, is in danger of being

•

discarded .

Unreported, the Supreme Court, July 27,2004
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Judicial Discretion and the
Brussels I Regulation
1

Brian Conroy LLB, LLM
Introduction

Ireland does not have a long tradition as a venue for major
international commercial litigation. Yet more and more of these
disputes are coming before our courts.2 This development can be partly
attributed to the continuing success of our open economy, as well as
to our status as a neutral, English-speaking common law jurisdiction.
The perceived reliability of our judicial system must also be a factor. No
doubt the recent creation of the Commercial Court will further
enhance Ireland's standing from the perspective of companies looking
for an appropriate forum in which to litigate. Hence Irish jurisdiction
clauses should appear more frequently in international commercial
contracts. As regards cross-border disputes in respect of which a
jurisdiction has not been chosen in advance, companies may well be
increasingly inclined to seek to have their cases heard in Ireland on the
basis of its suitability as a forum. Irish judges will need to be astute to
ensure that cases are not heard in this jurisdiction in breach of the
principle of comity.
The most significant example of an interference with comity occurs
when the courts of two or more countries assume jurisdiction over
substantially the same dispute. At common law, judges had a broad
discretion as to how they dealt with a situation of this nature. The
principal mechanism open to a judge who wished to have a case heard
elsewhere was to decline jurisdiction on the basis of the doctrine of
forum non conveniens. The other main means of preventing a "rush to
judgment" in competition with another jurisdiction was to issue an
anti-suit injunction restraining a litigant from pursuing proceedings in
the foreign courts, although it has been argued that issuing an order of
this kind comprises at least as much of an interference with comity as
the situation which it seeks to remedy. The question of whether either
or both of these two options remain open to the Irish and British courts
in the context of the special jurisdictional rules on civil and commercial
matters created by the Brussels I Regulation has been hotly debated.
Three recent preliminary references to the European Court of Justice
bring the issues of principle that are at stake here sharply into focus.
This article proposes first to examine the power of the Irish courts to
stay proceedings in favour of a foreign forum under the traditional
common law rules. I will then consider the courts' capacity to injunct
foreign proceedings at common law. Having set out the major
principles of the special rules regarding jurisdiction that have been
created by the Brussels I Regulation, I will discuss the extent to which

1.
2.

LL.B. (ling. fr.), LL.M. (Cantab.), Senior Judicial Researcher.
See for example Re Intercare Ltd. [2004] 1 ILRM 351; Analog Devices v. Zurich
Insurance Co. [2002] 1 I.R. 272; Minister for Agriculture v. Alte Leipziger [2001] 2
I.R. 82; Bio-Medical Research Ltd. v. Delatex S.A. [2000] 4 I.R. 307; Intermetal

the courts' power to stay proceedings in favour of another jurisdiction
is modified in cases falling within the scope of the Brussels regime. The
preliminary reference by the British courts to the European Court of
Justice in the case of Owusu v. Jackson [2002] EWCA Civ 877 is
especially relevant in this regard. Finally, the degree to which the power
to issue anti-suit injunctions is preserved in the context of the Brussels
I Regulation will be assessed. Of particular significance under this
rubric are the very recent decisions of the European Court of Justice in
the Erich Gasser and Turner v. Grovit references.

The traditional rules on staying proceedings
The fundamental difference between the traditional common law rules
regarding jurisdiction and the Brussels regime is that the court's
decision on whether or not to exercise jurisdiction under the traditional
rules is discretionary. The court will stay proceedings that have been
started as of right in Ireland under the doctrine of forum non
conveniens where it is shown that there is a foreign jurisdiction which
is clearly a more suitable venue for the proceedings. The speech of Lord
Goff in the House of Lords in Spiliada Maritime Corpn. v. Cansulex Ltd.
[1987] AC 460 (approved by the Supreme Court in Intermetal Group
Ltd. v. Worslade Trading Ltd. [1998] 2 I.R. 34) is the cornerstone of the
modern law on the doctrine of forum non conveniens. There the
learned Law Lord stated as follows:
"The basic principle is that a stay will only be granted on the
ground of forum non conveniens where the court is satisfied that
there is some other available forum, having competent
jurisdiction, which is the appropriate forum for the trial of the
action, i.e. in which the case may be tried more suitably for the
interests of all the parties and the ends of justice."3
Matters to be taken into account at the stage of determining whether
a given foreign jurisdiction is clearly the more appropriate one will
include, in particular, (1) factors connecting the proceedings with that
jurisdiction which relate to convenience and expense for the litigants,
e.g. the availability of witnesses, and (2) other factors connecting the
proceedings with that jurisdiction, e.g. the law governing the relevant
transaction. Once it has been decided that an alternative forum is
clearly the more appropriate one, ordinarily a stay will be granted in
relation to the proceedings here, unless it can be shown that there are
special circumstances by reason of which justice requires that a stay
should not be granted, e.g. the fact that the plaintiff cannot obtain

Group Ltd. v. Worslade Trading Ltd. [1998] 2 I.R. 34; Holfeld Plastics Ltd. v. ISAP
OMV Group Spa, High Court, Unreported, Geoghegan J., 19th March 1999; Clare
Taverns v. Gill, High Court, Unreported, McGuinness J., 16th November, 1999.
3.

At p.476.
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substantial justice in the foreign jurisdiction, as occurred in the
Intermetal Group case, where a stay in favour of the Russian courts was
refused on the basis of the delay that was likely to accrue if the case
was to be heard in that jurisdiction, Murphy J. in the Supreme Court
stating as follows:
"Justice required that the action and in particular the
interlocutory aspects thereof should be dealt with expeditiously. If
the learned trial judge had granted a stay and refused to hear the
interlocutory application such a refusal would have constituted
the denial of justice not merely to the plaintiffs but also to the
defendant. They shared a concern to have this extremely
important commercial problem resolved at the earliest date even
though their expectations as to the ultimate outcome necessarily
differed. The trial of this action in a different forum would not
serve the ends of justice."4
The Irish courts will be quicker to stay proceedings that are initiated as
of right here in a case where the original contract included an exclusive
jurisdiction clause in favour of a foreign forum. In the absence of
recent domestic authority, the position here seems to be as enunciated
by the Court of Appeal in The Nile Rhapsody [1994] 1 Lloyd's Rep. 382,
where it was held that the defendant will normally be entitled to a stay
under a modified version of the Spiliada test if there is a valid exclusive
jurisdiction clause in favour of a foreign court. The Irish court may
refuse a stay even where such a clause exists, however, if strong cause
is shown by the plaintiff.5

Anti-suit injunctions at common law
A court here cannot stay proceedings which have been begun in a
foreign court, but in certain circumstances, it will be able to grant an
injunction restraining a party from instituting or pursuing proceedings
abroad, i.e. an anti-suit injunction. An anti-suit injunction is most likely
to be sought by a defendant in foreign proceedings who would prefer
that the matter should be heard in the Irish courts rather than abroad.
The injunction is directed at the litigant who is attempting to initiate
or pursue proceedings abroad rather than the foreign court, although
obviously it may affect the foreign court in practice. The common law
justifies anti-suit injunctions on the basis that they are granted to
protect domestic courts from abuses of their process and to prevent the
oppressive treatment of litigants here rather than to interfere with the
process of foreign courts. In Murphy (Joseph) Structural Engineers v.
Manitowoc (U.K.) Ltd., Supreme Court, Unreported, 30th July 1985, the
Supreme Court held that the same rules applied to the granting of an
anti-suit injunction in respect of foreign proceedings as to the granting
of a stay in respect of domestic proceedings on the basis of forum non
conveniens, i.e. once the Irish courts had assumed jurisdiction an
injunction would be granted unless it could be shown that the foreign
court was clearly the more appropriate forum and that the interests of
justice did not demand that the case be heard here. Griffin J., giving the
judgment of the Court, stated that it had "long been established that
the Courts have an inherent jurisdiction to stay or strike out an action
or to restrain by injunction the institution or continuance of
proceedings in a foreign court whenever it is necessary to prevent an

4.
5.

injustice." In adopting such an expansive approach to its power to issue
anti-suit injunctions, the Supreme Court was following the earlier
British decisions of Castanho v. Brown & Root [1981] AC 557 and Smith
Kline & French Laboratories Ltd. v. Bloch [1983] 1 W.L.R. 730.
The modern position in Britain is significantly different to that set out
above. The new approach there holds that, since an anti-suit injunction
is an indirect interference with the administration of justice in a
foreign jurisdiction, such an injunction will only be granted in strictly
circumscribed circumstances. It is submitted that the Supreme Court
would be likely to adopt this more restrained approach to the issue of
anti-suit injunctions if and when the question arises before it. The
modern British case law indicates that an injunction will not be granted
unless the case fits into one of the following two categories of
situation: (1) a litigant has behaved or threatens to behave in an
unconscionable manner, or (2) a litigant has invaded or threatens to
invade a legal or equitable right of another. Situation (1) will exist if
the pursuit or initiation of proceedings in the foreign forum would be
vexatious or oppressive. An example of such a situation arose in Société
Nationale Industrielle Aérospatiale v. Lee Kui Jak [1987] AC 871 where
the Privy Council decided on appeal from the Court of Appeal of Brunei
that an injunction should be granted to restrain the plaintiff from
pursuing proceedings in Texas, since the defendant would be unable to
avail of a third party indemnity which would have been available had
the case been heard in Brunei if the litigation took place in Texas and
hence, would suffer serious injustice rendering the pursuit of the Texan
proceedings vexatious and/or oppressive. Perhaps the paradigm
example of situation (2) occurs where the foreign proceedings involve
the breach of an exclusive jurisdiction clause in favour of the domestic
courts contained in the contract in respect of which the dispute has
arisen. In Continental Bank v. Aeakos [1994] 1 WLR 588 Steyn LJ. in the
Court of Appeal indicated that an anti-suit injunction will be issued
where the foreign proceedings involve the breach of an exclusive
jurisdiction clause unless there are "special countervailing factors" or
some other good reason why the court should exercise its discretion
against the applicant.
The better view may be that in general an anti-suit injunction can only
be granted in respect of foreign proceedings where the Irish court has
assumed jurisdiction over the substantive matter in dispute before the
foreign court. It can be argued that if this were not the case, the courts
here would no longer be protecting their own process by issuing an
injunction but instead would be policing the manner in which foreign
courts exercise their jurisdiction. However, the English courts have
sometimes been willing to grant injunctions even where the foreign
jurisdiction is the only forum in which the plaintiff would be able to
pursue his claim. Thus in Midland Bank v. Laker Airways [1986] QB 689,
an anti-suit injunction was granted in respect of American anti-trust
proceedings on the ground that these proceedings were vexatious and
oppressive because none of the material dealings between the parties
had any association with the US, despite the fact that no such
proceedings could have been taken in England. In contrast, the more
recent House of Lords decision in Airbus Industrie GIE v. Patel [1999] 1
AC 119 indicates that a court will be reluctant to grant an injunction
unless it is satisfied that the foreign proceedings have some real link

At p.38.
See The Eleftheria [1969] 2 All ER 641.
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with the jurisdiction from which the injunction is sought. In that case
an anti-suit injunction restraining the pursuit of proceedings in Texas
in respect of an aircraft accident in India was refused, overturning the
decision of the Court of Appeal, on the basis that the English forum did
not have a sufficient interest in, or connection with, the matter to
justify an interference with the foreign proceedings. Therefore it seems
that in recent years the English courts have begun to subordinate their
vigilance in policing abuses of process to the principle of comity.

The Brussels I Regulation
EC Regulation No. 44/2001 (known as the Brussels I Regulation), which
came into force on 1st March, 2002, aims to create a unified system for
the allocation of jurisdiction between the courts of signatory states
and to harmonise the relevant jurisdictional rules of these states. Of the
25 Member States of the EU, all but Denmark have acceded to the
Regulation. The Regulation essentially replaces the Brussels Convention
(although that last instrument continues to apply to the relationship
between Denmark and the rest of the signatory states). The Brussels I
Regulation is now the most important instrument governing the
allocation of jurisdiction between Ireland and other European states.
The Brussels I Regulation applies to civil and commercial disputes in
general. It does not apply to revenue, customs or administrative
matters, or to a public authority acting in the exercise of its public
authority powers. Matters relating to the status or legal capacity of
natural persons, rights in property arising out of a matrimonial
relationship, and wills or succession are also excluded. In addition, the
Regulation does not apply to the winding up of insolvent companies or
other legal persons, judicial arrangements, social security or arbitration.
Once a matter does come within the material scope of the Regulation,
the general rule under Article 2 is that the defendant should be sued in
the courts of the Member State in which he is domiciled. There are
further provisions which modify this principle's application in specific
circumstances: under Article 5(3), for example, where a dispute
concerns a tort committed in a Member State the claim may be taken
either in that Member State or in the state in which the defendant is
domiciled. However, a person domiciled in a Member State can be sued
in the courts of another Member State only in accordance with the
terms of the Regulation. Hence an Irish court would have no general
discretion under the Regulation, for example, to exercise jurisdiction on
the grounds that Ireland was a more appropriate forum in which to
hear the matter than the jurisdiction in which the defendant was
domiciled. Where proceedings are taken in Ireland against a defendant
who is domiciled in a Member State and the Regulation does not
confer jurisdiction on the Irish courts, the court here is obliged to
decline jurisdiction of its own motion if the defendant does not submit
to its jurisdiction.
Article 22 of the Regulation contains an exception to the general rules
on jurisdiction in the Regulation. The provision allocates exclusive
jurisdiction, regardless of the defendant's domicile, in five
circumstances where the courts of a particular Member State are
thought to be uniquely appropriate to adjudicate upon the subjectmatter of the dispute. The five paragraphs of Article 22 concern: (1)
certain proceedings relating to immoveable property; (2) certain
proceedings regarding the formation and dissolution of companies; (3)
certain proceedings concerning entries in public registers; (4) certain
proceedings concerning intellectual property rights; and (5)
proceedings concerning the enforcement of judgments.
Article 27 of the Regulation contains a provision designed to reinforce
the principle of comity by ensuring that the courts of two Member
States will not attempt to exercise jurisdiction in relation to the same

dispute. According to the provision, where parallel proceedings
involving the same parties and the same cause of action are brought in
more than one Member State (lis pendens) any court other than the
court "first seised" of a dispute must stay the proceedings or decline
jurisdiction. One consequence of this rule is that, in a case where the
courts of more than one jurisdiction are competent to hear the case
under the Regulation, each party has an incentive to initiate
proceedings as quickly as possible in the jurisdiction in which it wishes
to have the case heard. Thus, for example, the natural defendant will
often apply forthwith for a negative declaration in the courts of its
preferred jurisdiction in order to ensure that they are first seised.
Article 23 of the Regulation deals with exclusive jurisdiction clauses.
Under Article 23(1), if the parties, one or more of whom is domiciled in
a Member State, have agreed that the courts of a particular Member
State shall have jurisdiction, then these courts will have jurisdiction,
provided that the agreement satisfies the formal requirements laid
down in the provision. The question of whether a jurisdiction clause
excludes the jurisdiction of the courts of other Member States is a
matter of construction. If the clause is found to be exclusive, Article 23
requires that the courts of all other Member States must decline
jurisdiction in favour of the courts of the chosen jurisdiction. Where
the clause is construed non-exclusive, either party may elect as to
whether to sue in the chosen jurisdiction or in another court that is
competent to hear the case under the terms of the Regulation.

Staying proceedings and the Brussels 1
Regulation
The Regulation itself does not address the question of to what extent,
if at all, the jurisdiction of a court to grant a stay in favour of a more
appropriate jurisdiction on the basis of forum non conveniens survives
its coming into force. This is probably because it was only in the UK and
Ireland, as the two common law jurisdictions among the Member
States, that the courts had possessed such a jurisdiction prior to the
operation of the Brussels regime. It is clear that, where a case does not
come within the terms of the Regulation at all, the traditional rules on
forum non conveniens will continue to apply; see Doe v. Armour
Pharmaceutical Co. Inc. [1994] 3 I.R. 78. Conversely, it seems quite well
settled that the Irish courts should not be permitted to grant a stay in
favour of another Member State where both Ireland and that state are
entitled to assume jurisdiction under the terms of the Regulation. The
real controversy arises when a non-Member State appears to be a more
suitable forum for the dispute in question than Ireland, despite our
courts' jurisdiction being triggered under the Regulation by, for
example, the domicile of a defendant company being in Ireland.
In Arkwright Mutual Insurance Co. v. Bryanston Insurance Co. Ltd.
[1990] 2 QB 649 the English courts had jurisdiction under the
Convention, because the defendant company was domiciled there, but
the contract around which the dispute revolved contained an exclusive
jurisdiction clause in favour of the American courts. Potter J. in the
English High Court granted a stay over the English proceedings despite
the fact that the Regulation applied because the defendant was
domiciled in the U.K, holding that a stay in favour of a non-Member
State could be granted where the parties had agreed that the courts of
that state were to have exclusive jurisdiction. In the later case of Re
Harrod's (Buenos Aires) Ltd. [1992] Ch 72 the Court of Appeal went
even further by deciding that, although the court had jurisdiction
under the then equivalent of Article 2 of the Regulation, a stay could
be granted in favour of the Argentinean courts if the defendant
satisfied the court that Argentina was a more appropriate forum.
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The above decision has been criticised on the basis that it undermines
the aims of the Regulation by permitting the courts of a Member State
to continue to use its own discretionary jurisdictional rules where the
Regulation's mandatory provisions should apply. In defence of the
decision it has been stated that, where jurisdiction is declined in favour
of a non-Member State, the courts of a Member State will never
exercise jurisdiction on the matter, meaning that the Regulation's chief
goal of allocating jurisdiction between Member States does not apply.
In support of the latter argument, in the course of his judgment in Re
Harrod's, Bingham L.J. adopted the following extract from an article by
Lawrence Collins:
"Once a court in a contracting state has jurisdiction it is entitled,
vis-à-vis other states, to exercise that jurisdiction and other courts
cannot. But the states which were parties to the Convention [now
the Regulation] had no interest in requiring a contracting state to
exercise a jurisdiction where the competing jurisdiction was in a
non-contracting state. The contracting states were setting up an
intra-Convention mandatory system of jurisdiction. They were not
regulating relations with non-contracting states."6
In Intermetal Group Ltd. v. Worslade Trading Ltd. the Supreme Court
indicated obiter, per Murphy J., who referred to "the highly contentious
nature of the debate", that the question as to the effect of the Brussels
I Regulation on the doctrine of forum non conveniens would require a
reference to the European Court of Justice. Then in D.C. v. W.O'C. [2001]
2IR 1 Finnegan J. (as he then was) indicated that the Irish courts'
discretion to stay proceedings on this basis had not survived the
incorporation of the Brussels Regulation into Irish law. However, in the
very recent case of Re Intercare Trading [2004] 1 ILRM 351, Kelly J.
appeared to envisage a greater role for the doctrine of forum non
conveniens under the Regulation than may have been inferred from the
D.C. case. The Court referred in particular to the Court of Appeal decision
in Re Harrod's, holding that the decision in D.C. v. W.O'C was "limited to
cases where the parties are both domiciled in a contracting state."
The question of whether a common law discretionary mechanism on
jurisdiction can continue to be used where the Regulation applies but
one party is resident in a non-Member State remains a controversial
one. In Owusu v Jackson [2002] EWCA Civ 877 the plaintiff was
seriously injured in an accident that occurred while he was on holiday
in Jamaica. He chose to sue for damages in England, on the basis that
one of the defendants was domiciled there, but the remainder of the
defendants were domiciled in Jamaica and on the facts, Jamaica
appeared the more appropriate venue for the proceedings. The Court of
Appeal, instead of simply relying on Re Harrod's and staying the English
proceedings in favour of the Jamaican courts, referred the following
questions to the European Court of Justice:
"1. Is it inconsistent with the Brussels Convention on Jurisdiction and
the Enforcement of Judgments 1968, where a claimant contends
that jurisdiction is founded on Article 2, for a court of a
Contracting State to exercise a discretionary power, available
under its national law, to decline to hear proceedings brought
against a person domiciled in that State in favour of the courts of
a non-Contracting State:

6.

(a) if the jurisdiction of no other Contracting State under
the 1968 Convention is in issue;
(b) if the proceedings have no connecting factors to any
other Contracting State?
2. If the answer to question 1(a) or (b) is yes, is it inconsistent in all
circumstances or only in some and if so which?"
This reference set two starkly contrasting attitudes to the scope of the
Regulation into relief. On the one hand was the narrow "internalist"
view of the Regulation that has tended to be favoured by the British
courts and commentators, whereby the allocation of jurisdiction
between a member state and a non-member state is a matter for the
courts of the member state; on the other is the harmonising approach
that has been championed on the Continent, whereby judges do not
retain any discretion as to jurisdiction once the Regulation's
application has been triggered.
Advocate-General Léger's opinion on the matter was issued on 14th
December, 2004. His conclusions on the questions referred may be
summarised as follows:
(1) The doctrine of forum non conveniens cannot be applied in a
situation where both the plaintiff and the defendant are domiciled
in a contracting State, even if both parties reside in the same State
and hence the only choice of jurisdiction to be made is between
that of a Member State and a non-Member State.
(2) Once the jurisdiction of a Member State is triggered under Article
2 of the Regulation by the defendant being domiciled there, the
doctrine of forum non conveniens cannot be used by a judge in
that State to decline jurisdiction in a favour of a non-Member
State. The only exceptions to this general rule may be where the
courts of the latter State have already been seised of lis pendens
or related actions, or where there is an exclusive jurisdiction
agreement in favour of that non-Member State, or if any of the
specified special circumstances set out in Article 22 of the
Regulation apply to the non-Member State, i.e. the dispute centres
around immoveable property that is located in that non-Member
State or around the dissolution of a company resident in that
State, etc.
Hence the Advocate-General appears to have settled for a sensible
compromise between the continental and common law views of the
applicability of forum non conveniens in the context of the Regulation.
Essentially the doctrine cannot apply at all where both parties are
domiciled in the same Member State. In order for the doctrine to be
invoked to decline jurisdiction where the defendant is domiciled in a
Member State and Article 2 of the Regulation is triggered, it will have
to be shown that one of the special factors set out above militating in
favour of a non-Member State taking jurisdiction exists. Thus the
Regulation's policy does not apply only to the allocation of jurisdiction
as between Member States, but some room for the application of the
doctrine of forum non conveniens remains, even within the context of
the Regulation's rules.

At p. 103. See Collins (1990) 106 L.Q.R. 535.
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The Brussels I Regulation and anti-suit injunctions
The anti-suit injunction appears to be a device that is peculiar to
common law jurisdictions. Hence the Regulation is silent on whether a
court would retain its jurisdiction to issue an anti-suit injunction in
respect of proceedings being pursued in another Member State in a case
falling within the scope of the Brussels regime. While this might seem
to indicate that the Irish and British courts retain a discretion to issue
such an injunction as part of their inherent jurisdiction to prevent
abuses of their process, it may be suggested that such an interference
with the process of justice in another Member State is hardly
appropriate if, as many continental commentators would have it, the
Brussels regime is supposed to harmonise the application of the rules on
jurisdiction by national courts. Furthermore, since Article 27 requires a
court to decline jurisdiction in favour of the court first seised where
there is a lis pendens in another Member State, there is a good case to
be made that the Irish courts should not assume jurisdiction to
entertain an application for such an anti-suit injunction where
proceedings have already been initiated elsewhere in the EU. On the
other hand, it may be suggested that an Irish judge would be justified
in issuing an anti-suit injunction where he considered that the courts of
another Member State had assumed jurisdiction in spite of an exclusive
jurisdiction clause in favour of the Irish courts, or where it appeared
that the proceedings abroad were vexatious or oppressive.
In Overseas Union Insurance v. New Hampshire Insurance [1991] ECRI-3317 the European Court of Justice indicated that the court second
seised of a dispute to which the Regulation applies, will not generally be
in a position to determine whether the court first seised was correct to
assume jurisdiction. This conclusion would seem to indicate that an Irish
court should not issue an anti-suit injunction in respect of proceedings
in another Member State merely because it considers that the foreign
court assumed jurisdiction despite an exclusive jurisdiction clause in
breach of Article 23, or because it feels that the foreign proceedings are
abusive. The question of the propriety or otherwise of a national court
assuming jurisdiction should be one for that court alone. However, in
Continental Bank v. Aeakos, the Court of Appeal did issue an anti-suit
injunction in respect of proceedings already initiated in Greece (a
Member State), stating that the Greek courts had assumed jurisdiction
in breach of an exclusive jurisdiction clause in favour of England. The
Court refused to stay the English proceedings under Article 27,
concluding that Article 23's requirements in relation to exclusive
jurisdiction clauses took precedence over Article 27 and thus that there
was no requirement to decline jurisdiction on the basis of a lis pendens.
The Court of Appeal in Turner v. Grovit [2000]1 QB 345 went even
further, granting an anti-suit injunction in respect of Spanish
proceedings on the ground that the foreign proceedings were brought
for no other reason other than to oppress the defendant and hence
were an abuse of the process of the English courts. The major argument
against this approach would be that the courts of another Member
State are in the best position to decide whether proceedings there are
abusive, particularly since the Brussels regime does not seem to
envisage the courts of one Member State policing the process of other
national courts.
Hearing the appeal in Turner v. Grovit [2002] 1 WLR 107, the House of
Lords sought a ruling from the Court of Justice on the compatibility of
anti-suit injunctions with the Brussels regime. The question referred was
framed as follows.

"Is it inconsistent with the [Brussels Convention] for the courts of the
United Kingdom to grant restraining orders against defendants who
are threatening to commence or continue legal proceedings in
another Convention country when those defendants are acting in bad
faith with the intent and purpose of frustrating or obstructing
proceedings properly before the English courts?"
In answer to the question referred, on the 27th April, 2004, the Court
of Justice seems to have heralded the demise of the anti-suit injunction
in the context of the Brussels Regulation, stating that the Regulation
"...is to be interpreted as precluding the grant of an injunction whereby
a court of a Contracting State prohibits a party to proceedings pending
before it from commencing or continuing legal proceedings before a
court of another Contracting State, even where that party is acting in
bad faith with a view to frustrating the existing proceedings."
The conclusion arrived at by the Court of Justice focuses on oppression
as a ground for granting an injunction and does not advert directly to
the possibility of a national court injuncting proceedings in another
Member State taken in breach of an exclusive jurisdiction clause in
favour of that national court. However, in response to a reference from
the Austrian courts in Erich Gasser v. Misat [Case C-116/02], the Court
of Justice had already ruled on 9th December, 2003, that, "Article 21 of
the Brussels Convention [now Article 27 of the Brussels I Regulation]
must be interpreted as meaning that a court second seised, whose
jurisdiction has been claimed under an agreement conferring
jurisdiction, must nevertheless stay proceedings until the court first
seised has declared that it has no jurisdiction." This conclusion
essentially overrules the decision of the Court of Appeal in Continental
Bank v. Aeakos, because it means that the Court in that case should
have declined jurisdiction to entertain the application for an anti-suit
injunction in the first place. Hence, once the requirements of Article 27
as to lis pendens are shown to have been met, a national court should
simply decline jurisdiction without considering whether the terms of an
exclusive jurisdiction clause have been breached.

Conclusion
It is clear that the anti-suit injunction is a weapon that remains
available to the Irish courts in cases that fall within the traditional
common law rules. Furthermore, there is no doubt that the doctrine of
forum non conveniens retains its full vigour at common law. Both of
these mechanisms value a judge's decision on the justice of a given case
ahead of predictability and consistency. However, the rulings of the
European Court of Justice in the Erich Gasser and Turner v. Grovit
references clearly carry the consequence that there is now no possibility
of issuing an anti-suit injunction in respect of proceedings in another
Member State in a case falling within the terms of the Brussels regime.
If it follows the opinion of Advocate-General Léger, the decision of the
Court of Justice on the reference in Owusu v. Jackson may not sound
the death knell for the use of discretionary mechanisms for the
allocation of jurisdiction in the context of the Regulation, but those
mechanisms will be confined to strictly delineated circumstances. Hence
there is now limited room for the exercise of judicial discretion as
regards the assumption of jurisdiction within the scheme of the Brussels
I Regulation.
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