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PURPOSE OF THE BILL  
The Family Courts Bill 2022 provides for the establishment of a Family High Court, Family Circuit Court, 
and Family District Court as divisions within the exis�ng court structures.   

The stated aim of the Bill is that it will form an intrinsic part of the reform of the family jus�ce system, 
providing many of the building blocks essen�al to the development of a more efficient and user-
friendly family court system; a system that puts families at the centre of its ac�vi�es, facilitates access 
to specialist supports and encourages the use of appropriate dispute resolu�on in family law 
proceedings. 

The Bar of Ireland welcomes the reform of the family jus�ce system and supports the vast majority of 
provisions contained in the Bill.   

JURISDICTION CONCERN 
This submission is primarily concerned with one aspect of the Bill where we have genuinely held 
concerns that the proposed reorganisa�on of jurisdic�on for the hearing of family law proceedings, so 
that most of the divorce and judicial separa�on cases will be heard and disposed of in the Family 
District Court, is not in the best interest of families who find themselves interac�ng with the family 
jus�ce system and will create a two-�er family jus�ce system.   

Although the proposal to have most of the divorce and judicial separa�on cases disposed of in the 
District Court is undoubtedly well inten�oned, we fear that far from serving the interests of families, 
the alloca�on of these o�en complex and challenging cases to the District Court, a court of summary 
jurisdic�on is likely to have the unintended effect of disadvantaging the very persons whose interests 
most acutely require to be defended. 

The District Court is already extremely busy with maters ranging from Civil, Criminal and exis�ng 
categories of Family Law (see Table 1).  As a court of summary jurisdic�on, the onus and management 
of the Court’s workload fall solely on the judge, without the procedural safeguards and levers already 
available at the Circuit Court jurisdic�on in respect of judicial separa�on and divorce.   The District 
Court jurisdic�on is designed to process high volume, minor offence maters. 
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TABLE 1 

 

 

 
Total District 
Court 
(all categories) 

2017 2018 2019 2020 2021 2022 

Incoming  525,030 528,789 550,965 477,059 445,072 471,768 
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As demonstrated in Table 2, in 2022, the District Court received 56,750 family law related cases out of 
a total of 471,768 cases across all categories – 12% of the total volume of cases dealt with at District 
Court level.   
 
In 2022, the Circuit Court had 6,305 family law related cases (see Table 3).  The proposal to transfer 
this workload to an already over-burdened District Court - a Court designed to process high volume 
and address minor maters - will increase their case workload by 11%. 
 
TABLE 2: Courts Service Data – District Court, Family 

 
TABLE 3: Courts Service Data – Circuit Court, Family 

 
 
 
COMPLEXITY | THE NATURE OF DIVORCE & JUDICIAL SEPERATION 
Divorce and judicial separa�ons o�en give rise to challenging and complex legal and factual scenarios.  
As well as addressing the breakdown in rela�ons, where the par�es have not been able to resolve their 
differences, the courts have to disentangle economic and welfare interests and adjudicate on what is 
in the best interests of dependent children.  The decisions made will have a lifelong effect on the 
par�es and their children.   
 
Where there is a dispute and compe�ng claims, the court process must ensure that all relevant 
evidence is before it and properly tested.  Par�es emerging from marital breakdown deserve to be 
heard carefully, to have their issues analysed forensically and this is a process that takes court �me. 
This is not appropriate for a summary procedure – which is the approach used in the District Court - 
and it should not be rushed. 
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Currently, family maters before the District Court have a clearance rate1 of approximately 120%, which 
is testament to the summary nature of the type of family maters before the court.  The clearance rate 
of judicial separa�on and divorce proceedings at the Circuit Court is approximately 72% (average over 
past 6 years).   This is due to the fact that the complex nature of judicial separa�on and divorce 
proceedings give rise to more intensive court involvement and management and is clear evidence of 
the need for �me to be allocated to these cases, and their unsuitability to be heard at District Court.   
 
Divorce and judicial separa�on cases also require a par�cular type of exper�se from a judicial 
perspec�ve given the sensi�ve and complex nature of the issues involved.  
 
MOTIVATION FOR THE JURISDICTION CHANGE | UNCLEAR RATIONALE 
The ra�onale for assigning complex mul�-issue cases to the District Court, typically described as a 
Court of summary jurisdic�on, is not clear. Prior to the publica�on of the Bill, many issues had been 
iden�fied as needing to be addressed in the conduct of family law proceedings.  Alloca�on of 
jurisdic�on was not one of them.  The distribu�on of family law cases between the different courts 
has been clear and has not given rise to any calls for change. In their report on Reform of the Family 
Law System, the Oireachtas Joint Commitee on Jus�ce and Equality in 2019 endorsed the con�nuing 
relevance of the recommenda�ons for structural and legal reform made by the Law Reform 
Commission in their 1996 report. 2  This concluded that that a unified family courts system drawing on 
the resources of both the District Court and Circuit Court would work well but noted that: 
 

‘On balance, we believe that our provisional recommendation in favour of a Circuit 
level Family Court is correct. We do not believe that remedies such as divorce, 
annulment or judicial separation should be made available at the level of a court 
of summary jurisdiction. Therefore, if there is to be a unified family law 
jurisdiction, as we strongly believe there should be, it must at this time be 
established at Circuit level.’3 

 
The District Court is already overworked and overstretched, resul�ng in li�gants experiencing 
substan�al delay in ge�ng heard in a Court the hallmark of which should be a speedy hearing of a 
single-issue family law mater.  If the Bill progresses as planned, the increased volume will no doubt 
result in less �me being available for other cases at District Court level impac�ng on access to jus�ce 
in a wider sense – despite any addi�onal resources being made available at a judicial level.  
 
THE MISNOMER OF SAVING COSTS 
Legal costs were cited by the Minister for Jus�ce in introducing the Bill as a core jus�fica�on for the 
change.  The proposal that the moving of most of divorce and judicial separa�on cases into the District 
Court will save on costs for individuals is unlikely for the following reasons. 

 
1 Clearance Rate, or disposi�on rate, is an interna�onally recognised measure of efficiency and measures 
whether the court is keeping up with its incoming caseload. If cases are not disposed in a �mely manner, a 
backlog of cases awai�ng disposi�on will grow.  See   htps://rm.coe.int/what-can-be-said-on-clearance-rate-
and-disposi�on-�me-and-some-more-/1680786fc9 
2 Houses of the Oireachtas, Joint Commitee on Jus�ce and Equality, Report of the Family Law System (October 
2019) 8 
3 Law Reform Commission, Report on the Family Courts (LRC 52 – 1996), p iii 
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Presently every District Court in the country is overwhelmed by the volume of family law work on 
hand, with District Judges o�en being faced with tens of cases in their lists each day. Such are the 
number of stand-alone applica�ons under the Domes�c Violence Act, and for custody and access and 
maintenance, that there are already enormous delays in the system with return dates for summonses 
o�en many weeks and months a�er their issue. To get through the lists, the District Judges o�en have 
to take a very summary approach to cases which o�en disclose extremely challenging situa�ons for 
families and dependent children. The proposal to add divorces and judicial separa�ons to the workload 
of these busy District Judges will not only lead to greater delays in ge�ng hearing dates, but will also 
lead to applica�ons for interim relief, which in turn will fill up the lists and push plenary hearing dates 
back even further.  The requirement for more interim hearings, which will inevitably follow when cases 
can’t be reached in already impossibly full lists, and the necessity for lawyers to be in atendance at 
those hearings will only add to the eventual legal costs.   
 
As clients are generally charged on the basis of �me spent, which in turn is directly related to the 
complexity of the issues involved, the stated aim of achieving a reduc�on in legal costs is unlikely to 
be realised and could actually result in having the opposite effect – in addi�on to causing to the 
emo�onal stress of the par�es involved.   
 
Furthermore, and accep�ng that the Bill provides for the transfer of cases to and from the District 
Court, if a case commenced in the District Court is to be transferred to the Circuit Court by reason of 
complexity or otherwise, this will just lead to delay (and thereby increased costs), when it would have 
been preferable to have such case commenced in the Circuit Court to begin with. 
 
CREATION OF A TWO-TIER FAMILY JUSTICE SYSTEM 
In addi�on to our concerns above, the proposal has the further unintended consequence of crea�ng 
a two-�er family jus�ce system. 
 
Under the proposed Bill, the Family District Court will have jurisdic�on in judicial separa�on and 
divorce proceedings where the value of the land at issue (which includes the family home) is less than 
€1M. For land, including family homes with a value of more than €1M, the proceedings will be heard 
in the Circuit Court, a court that has the infrastructure already in place to allocate �me to the par�es 
to be fully heard, thereby ensuring in-depth considera�on of family law cases.  For example, at Circuit 
Court level, there is a case progression process in place underpinning the effec�ve case management 
of contested cases, dealt with by the County Registrar.  There is no equivalent infrastructure in the 
District Court. 
 
The consequence of the arbitrary €1M jurisdic�on means that those families who are in a par�cular 
socio-economic class will benefit from a more in-depth considera�on of their cases, i.e. those who are 
beter off, and/or a greater propor�on of those who live in Dublin. 
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LAND incl. FAMILY HOME VALUE JURISDICTION 
Less than €1,000,000 District Court: A Court of summary jurisdic�on 
More than €1,000,000 Circuit Court: A Court with well-established 

infrastructure to have cases managed and fully heard 
to ensure high quality jus�ce 

 
The Oireachtas must take care not to create a two-�er jus�ce system – a summary system for the less 
well-off operated by overworked and under resourced District Courts and a plenary system - where a 
more considered and less hasty outcome to the exact same or even more straigh�orward case is more 
likely, for the beter off.  
 
PLANS TO RESOURCE THE FAMILY DISTRICT COURT 
While the memorandum accompanying the Bill acknowledges the need for increased resources in 
order to fulfil the stated aims of the Bill - such as judicial appointments and support staff, renova�on 
and modernisa�on of court buildings, capital ICT costs, as well as the construc�on of the purpose-built 
family law court complex at Hammond Lane in Dublin - these resources are currently not in place to 
effec�vely deliver on the aims of the Bill and, in many cases, will take many years to be implemented.  
 
Our experience to date is that the proper alloca�on of resources for family law maters has been poor.  
A recent example of this is the amendment to the cons�tu�on and legisla�on regarding the rights of 
children to have their voices heard in private family law li�ga�on - in prac�ce this is usually by way of 
report. Despite its good inten�ons, the current system has been slowed down significantly by the lack 
of suitably qualified experts to compile such reports and with litle to no financial resources available 
to discharge the addi�onal costs, has served only to delay li�ga�on and speedy resolu�ons for all 
par�es.  
 
In the absence of the resources actually being in situ, the proposed reorganisa�on of jurisdic�on to 
the Family District Court is placing the ‘cart before the horse’, is ill-advised and will worsen the situa�on 
for families if the jurisdic�onal proposal is implemented.  Even if or when the resources for the Family 
District Court are in situ, the concerns regarding the summary disposal of cases and the crea�on of a 
two-�er system will remain. 
 
OTHER CONCERNS 
i. The requirement for a Special Reason to commence proceedings in the High Court| Loss of High 
Court Precedence 
Sec�on 68 in the Bill as dra�ed restricts an applicant from commencing family law proceedings in the 
High Court unless there is a special reason to do so. The impetus for the restric�on is unclear.  The data 
from the Courts Service does not reveal any overuse of the High Court in family law maters and there 
are exis�ng procedures for transferring cases commenced in the wrong jurisdic�on to the more 
appropriate Court (e.g., from the High Court to the Circuit Court). 
 
Furthermore, the High Court’s constitutional status as a court with full original jurisdiction is central to 
the development of caselaw. If it is no longer a court of first instance in certain proceedings, such as 
judicial separation and divorce, there will be fewer written judgments, which in turn will hinder the ongoing 
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development of child and family law, in circumstances where Ireland is a common law jurisdiction and 
precedent is crucial to the development of the law. 

Any proposal to reduce the ability of the High Court to contribute to the development of domes�c and 
interna�onal legal principles and remove judicial assistance to the lower courts is not in the public 
interest. It is vital that a body of caselaw con�nues to be generated to serve this area of law. 

ii. Rights of the Child | Dilution of the Paramountcy Principle enshrined in the Constitution
Ar�cle 42A of the Cons�tu�on specifically requires the Court in proceedings involving children such as
divorce or separa�on proceedings to ensure the best interests of the children are the paramount
considera�on of the Court in determining such cases.

Sec�on 8 of the Bill as dra�ed makes reference to ‘guiding principles’ which the Court should consider 
and refers to children being the ‘primary considera�on’. It is vital that the language used in Ar�cle 42A 
is reflected in any such guiding principles and the use of the word ‘primary’ should be replaced with 
‘paramount’. The current language dilutes the language in Ar�cle 42A which would not be compliant 
with the Cons�tu�on.  

CONCLUSION: FAMILY COURT BILL 2022 NEEDS TO BE AMENDED 

The Bar of Ireland sincerely believe that the alloca�on of contested divorces and judicial 
separa�ons to the District Court, despite being well-inten�oned, is misguided and decidedly not in 

the public interest for a mul�plicity of reasons. 

For the reasons set out in this submission, and in order to safeguard the rights and interests of all 
families who interact with the family jus�ce system, there is a need to amend the Bill so as to 
remove altogether the proposal for contested family law proceedings to be dealt with by the 

District Court. 
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