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EXECUTIVE SUMMARY

Members of The Bar of Ireland have, in representing clients who have been granted legal aid by the Legal Aid
Board (the “Board”), always been actively involved in the provision of civil legal aid. In this capacity, they
have experienced and observed the operation of the Legal Aid Scheme (the “Scheme”) at close quarters.
Whilst the Scheme clearly provides very valuable and necessary assistance to persons in need of legal advice
and representation in civil litigation, the Council of The Bar of Ireland (the “Council”) is concerned, on the
basis of the experience of our members, that the operation of the Scheme is encountering significant
difficulties that may undermine its capacity to provide meaningful legal aid to the most vulnerable sectors of
society on a long term and sustainable basis.

This is an issue of real concern given that, in many types of civil cases, the availability of legal aid to those
who cannot afford legal representation is an essential element in the administration of justice. It helps to
ensure that a person’s constitutional rights of access to the courts and to a fair trial are given effect to and
that litigation can and (can be seen to) operate on an “equality of arms” basis.

This submission identifies these difficulties by summarising the work done by our members in different types
of cases in the courts of the three principal jurisdictions (District, Circuit and High) and referring to those
difficulties in the context of that work. A significant (but not the only) difficulty is the Terms and Conditions
on which barristers are retained by the Board, which came into effect on 1 August 2012 (hereafter referred
to as the “2012 Terms”). For a number of reasons, the 2012 Terms are not “fit for purpose” and require a
fundamental review so as to provide a fair and sustainable basis on which our members can be retained to
work on legal aid cases into the future. An opinion from an independent firm of legal cost accountants, Peter
Fitzpatrick & Co., (which is attached at Appendix 2 of these submissions) states that, amongst other matters,
the 2012 Terms point to unfair remuneration for barristers and that the existing framework does not capture
nor reflect work of counsel that typically prevails in 2018. Other difficulties in the Scheme identified in this
submission include the non-availability of legal aid in certain types of cases and day to day operational issues
such as the practice in relation to breach applications.

The Submissions conclude with the following recommendations:

(a) Afundamental review of the 2012 Terms as they operate across all courts to include:

(i)  arestructuring of the basis on which fees are calculated so that fees are paid for work which
is actually done and in particular for interlocutory applications, individual court appearances,
consultations and significant additional drafting such as court orders,

(i)  arecalibration of fees payable so that the fees which are paid constitute a fair and reasonable
payment for the work done which properly reflects the professional nature of the work
carried out and the expertise, commitment and skill which is required,

(iii)  incorporation of provisions providing for the payment of fees on an interim basis.

(b) An extension of the operation of the Board’s Private Practitioner Scheme (the “PPS”) in the District
Court to provide for retention of counsel so as to reflect the current reality of counsel being actively
involved in such cases.

(c) An extension/enhancement of the availability of legal aid for reports on the wishes of the child so
that proceedings are not delayed by a difficulty in seeking to obtain funds for such a report or in



seeking to identify an appropriate expert who is willing to carry out the assessment and the report
for the amounts paid by the Board. It is clear from the Annual Reports of the Board that the number
of other professionals engaged to undertake supporting work has significantly declined with
spending on other professional fees reducing by 40% from 2006 — 2015.

An amendment to the Scheme so that legal aid is automatically granted to parents of children who
are the subject of care applications and to respondents in child abduction cases.

The steps to be taken to address day to day operational difficulties such as the claim form, non-
payment of fees due, the lack of transparency in respect of payment and the absence of any proper
formal efficient structure to query payments received.



INTRODUCTION

The Council of The Bar of Ireland (the “Council”) is the accredited representative body of The Bar of Ireland
which is an independent referral bar consisting of approximately 2,300 practising barristers. Many of these
represent clients in courts at all levels throughout the country on the instructions of solicitors from the Legal
Aid Board (the “Board”) and on the instructions of private solicitors who receive payment from the Board in
respect of particular clients in civil matters. This submission is confined to the operation of the Legal Aid
Scheme insofar as it relates to civil matters only and will refer to the said Scheme as the “Scheme”. The
Council has made a separate submission in relation to the Criminal Legal Aid Scheme and this submission
does not address any aspect of that Scheme.

BACKGROUND TO THIS SUBMISSION

A significant number of our members work on a consistent basis on cases which are funded by the Board
under the Scheme. These cases generally cover all types of matters in civil litigation but for the most part are
made up of cases in the family law and childcare area.

Barristers who are retained by Law Centres operated by the Board are retained on the basis of the Board’s
“Terms and Conditions” which came into effect on 1 August 2012 (hereafter referred to as the “2012 Terms”).
These replaced the agreement headed “Revised Arrangements” dated 30 September 1998 between the
Board and the General Council of the Bar of Ireland.

In this capacity, our members have participated in the operation of the Scheme on a day to day basis over a
long period of time and are thus in a unique position to observe its day to day workings and its effectiveness
for the clients whom it serves. Whilst the Scheme does, in general terms, provide a very good service to its
clients in very challenging circumstances, our members have, over the years, observed and experienced a
number of difficulties across the operation of the Scheme which, in the opinion of the Council are hindering
its capacity to provide effective legal aid to persons who have no alternative means of obtaining legal
representation before the courts. There can be little doubt that developments in the law itself, practice and
procedure and technology have added significantly to the day to day demands of litigation and therefore to
the demands on the Scheme. Put simply, litigation in courts at all levels has become increasingly complex
and more involved. For this reason, the Council decided to commence preparing a submission which would
review work done by our members under the Scheme in courts at all levels with a view to highlighting those
issues which the Council believe need to be addressed to assist the Scheme in reaching its objectives of
providing effective legal aid to persons who cannot afford legal representation.

A significant (but not the only) element to this review was the question of how “fit for purpose” the 2012
Terms were in the current environment. Ata meeting between representatives of the Council and the Board
on 7 November 2017, the Board acknowledged the need to comprehensively review the 2012 Terms
particularly in light of the increased complexity in the area of childcare arising from legislative changes in
practice directions and requested that this submission be furnished in early course to assist it in a root and
branch analysis of its current arrangements. (A note of this meeting is set out at Appendix 1 of this
submission).

Whilst this submission is made to the Board, it is hoped that it will provide a basis for a meaningful
engagement between interested parties including the Council, the Board, the Minister for Justice and
Equality, the Minister for Finance and the Minister for Public Expenditure and Reform with a view to



addressing the issues raised in the submission so as to ensure that the objectives of the Scheme in providing
meaningful and effective legal aid in the public interest can be achieved.

STRUCTURE OF THIS SUBMISISON
This submission will address the following matters under separate headings.

e The requirement for Civil Legal Aid.

e The participation of barristers in the provision of civil legal aid.

e The operation of the Scheme in the District Court.

e The operation of the Scheme in the Circuit Court.

e The operation of the Scheme in the High Court.

e Day to day Operational Issues.

e The 2012 Terms and Expenditure on Civil Legal Aid.

e Conclusion.

Throughout this submission, the work done by our members in courts at different levels will be detailed, an
outline of the issues arising in relation to the Scheme as observed and experienced by our members will be
given and some day to day operational issues (such as the payment of fees) will be addressed. Further, for
the purposes of this submission, the Council commissioned an independent firm of legal cost accountants
(Peter Fitzpatrick & Company) to review the 2012 Terms in the context of work done by our members on
legal aid cases and to provide an opinion on the 2012 Terms. A copy of this opinion is contained at Appendix
2 of this submission and its principal conclusions are summarised further on in this submission. On the basis
of all this material, the Council’s principal submissions (as set out at the conclusion of the document) are as
follows:

(a) Afundamental review of the 2012 Terms as they operate across all courts to include:

(i)  arestructuring of the basis on which fees are calculated so that fees are paid for work which
is actually done and in particular for interlocutory applications, individual court appearances,
consultations and significant additional drafting such as court orders,

(ii)  arecalibration of fees payable so that the fees which are paid constitute a fair and reasonable
payment for the work done which properly reflects the professional nature of the work

carried out and the expertise, commitment and skill which is required,

(iii) incorporation of provisions providing for the payment of fees on an interim basis.



(b) An extension of the operation of the Board’s Private Practitioner Scheme (the “PPS”) in the District
Court to provide for retention of counsel so as to reflect the current reality of counsel being actively
involved in such cases.

(c) An extension/enhancement of the availability of legal aid for reports on the wishes of the child so
that proceedings are not delayed by a difficulty in seeking to obtain funds for such a report or in
seeking to identify an appropriate expert who is willing to carry out the assessment and the report
for the amounts paid by the Board. It is clear from the Annual Reports of the Board that the number
of other professionals engaged to undertake supporting work has significantly declined with
spending on other professional fees reducing by 40% from 2006 — 2015.

(d) An amendment to the Scheme so that legal aid is automatically granted to parents of children who
are the subject of care applications and to respondents in child abduction cases.

(e) The steps to be taken to address day to day operational difficulties such as the claim form, non-
payment of fees due, the lack of transparency in respect of payment and the absence of any proper
formal efficient structure to query payments received.

THE REQUIREMENT FOR CIVIL LEGAL AID

The availability of legal aid in many types of civil cases has long been recognised as an essential component
of ensuring that a person’s constitutional rights of access to the courts and to a fair hearing are given effect
to.! The Council strongly believes that a properly functioning and effective legal aid system is an essential
element in the administration of justice in a democratic society in seeking to ensure access to justice for all
and the conduct of litigation on an “equality of arms” basis.

THE PARTICIPATION OF BARRISTERS IN THE PROVISION OF CIVIL LEGAL AID

In so far as litigation is concerned and given the structure and operation of the courts system and the legal
profession in the State, there can be little doubt that an effective and proper legal aid system has to involve
the participation of qualified, competent and experienced barristers to advise and represent legally aided
clients. The very fact that a matter has gone to litigation generally means that it is a highly contentious
and/or complex matter. Whilst some litigation is conducted by solicitors alone without the involvement of
barristers, the intensity and complexity of many legal aid cases from the District court upwards is such that
the contribution of the specialist advocacy and other skills of barristers is required. Our members have always
participated in the provision of legal aid by representing legally aided clients. Through the participation of
our members in the provision of legal aid, legally aided clients have had the benefit of representation by and
advices from barristers with a high level of experience, expertise and talent who are subject to an exacting
code of conduct. It is important to point out therefore that the participation of barristers in legally aided
cases is, amongst other matters, essential for the proper and effective functioning of the legal aid system in
the State.

Where one of our members accepts a brief on behalf of a legally aided client, the Council confirms the
absolute commitment and obligation of that member to advise and represent that client to the highest

10’Donoghue v The Legal Aid Board [2006] 4 I.R. 204



professional and ethical standards in accordance with the Council’s Code of Conduct. Section 2.3 of this Code
provides as follows:

“Barristers must promote and protect fearlessly and by all proper and lawful means their
client’s best interests and do so without regard to their own interest or to any consequences
for themselves or to any other person including fellow members of the legal profession.”

Any member accepting a brief on behalf of a legally aided client (or any client) is bound to act in accordance
with this principle and will continue to be so bound regardless of whatever difficulties they encounter in
carrying out their brief.

This submission will now address in turn the operation of the Scheme in the District Court, in the Circuit Court
and in the High Court.

THE OPERATION OF THE SCHEME IN THE DISTRICT COURT

Introduction

A substantial amount of legally aided work is carried out in the District Court where important childcare and
family law issues (such as guardianship, custody, access, maintenance and relocation) are determined. Our
members act in a substantial number of these cases on the instructions of one of the Board’s Law Centres or
on the instructions of private solicitors who are retained under the Board’s Private Practitioner Scheme
(hereafter, the “PPS”). This is a private practitioner Legal Aid Board Scheme which provides that the Board
can issue certificates to clients covering them with legal aid fees for applications taken before the District
Court. The Board itself does not represent the client, rather the client can take this legal aid certificate to any
private practitioner solicitor who is on the Board’s approved list. The solicitor is then free to brief counsel if
he or she wishes. As an agreement or arrangement between the Board and solicitors, neither the Council nor
our members have any direct involvement with the Board in the PPS although, as will be set out in further
detail in this submission, a substantial amount of the court representation which is provided under the
auspices of the PPC is provided by our members.

A substantial amount of cases in the District Court are difficult, legally and factually complex, very time
consuming (both in terms of preparation, consultation and actual court time) and involve multiple court
hearings on different dates. Examples of the work involved for barristers in different types of cases are set
out below and this is followed by a summary of the issues which arise for the operation of the Scheme in the
District Court.

Childcare cases

Nature of Childcare proceedings

These are applications by the Child and Family Agency (hereafter the “CFA”) to have children removed from
their present circumstances (often from the care of their parents or one of them) and placed in the care of
the State. They are proceedings which, by their very nature, can have a serious impact upon families and
family life. In such applications, a court has the jurisdiction to remove a child from the care of his or her
parents until he or she is 18 years old. The grounds upon which a Care Order is sought will generally involve
serious allegations of physical, sexual, emotional and psychological abuse and of neglect. It is difficult to



imagine proceedings which could have a more significant impact on the lives of those who are involved.
Given this and given also the nature of the conflicting interests involved and the legal and factual complexities
of such cases, they are, generally speaking, difficult, lengthy and complex requiring significant input from all
the professionals involved, including barristers.

Our members who are briefed by the Board’s law centres in such cases are generally briefed to represent
parents and other relatives who are in loco parentis. As well as being fully conversant with and experienced
in court procedure, barristers acting in such cases have to have a comprehensive knowledge of Childcare
Law, Family Law, Constitutional Law, the Law of Evidence, European Union ("EU") and European Convention
of Human Rights ("ECHR") law. Further, it has to be borne in mind that clients in these cases are often
amongst the most vulnerable and disadvantaged in society. They can have serious addiction and health
issues, intellectual disabilities and often have experienced being in the care system themselves as children.
In some situations, the parents are foreign nationals who face language barriers and an unfamiliarity with
the Irish legal system. For very understandable reasons, clients often present as very distressed and angry.
They are persons who are very much in need of professional guidance on the court system and advice as to
their rights and obligations. Accordingly, as well as having the necessary intellectual and advocacy skills,
barristers acting in such cases also need to have the inter-personal skills necessary to effectively engage with
their clients so as to enable them to participate fully in the proceedings and to ensure that their position is
properly represented to the court.

Work involved in Childcare cases

Childcare proceedings have in recent years become greatly expanded and significantly more complex in their
scope and structure. The Court will not simply grant the CFA whatever Orders they seek. The Court will
require the CFA to prove its case in respect of threshold and proportionality. Court hearings, even at Interim
Care Order or Supervision Order stage, can last several hours and sometimes several days.

The work involved in representing clients in these proceedings is significant. It is not simply a matter of
attending Court on the day for an Interim Care Order application or a Full Care Order hearing. There is a
significant amount of court and other work required by counsel in advance of a hearing and between
hearings. An outline of the work involved for counsel representing parents in a typical childcare case is set
out below.

(i) Every childcare application must be made by way of an ex parte docket / Notice of Motion and a
Grounding Affidavit. Counsel will draft same in their case and will sometimes have to put in replying
affidavits where other parties have brought the application.

(ii)  Along with Social Work evidence, there is very often evidence given from Gardai, clinical
psychologists, psychiatrists, Sexual Abuse Assessment Units, Doctors, Support workers, addiction
service providers, Public Health Nurses, School Teachers and a wide variety of other professionals.
Professional reports can be lengthy and complex. A brief for a Full Care Order hearing can be
hundreds of pages long. Counsel will need to fully review same in preparing to cross examine
withesses.

(iii) Counsel will also have to take instructions from clients on the contents of these statements and this
can necessitate lengthy consultations both on the day of the hearing and in advance.

10



(iv)

(v)

(vi)

(vii)

(viii)

(ix)

There is also an increased reliance on video evidence from Garda Interviewers and Sexual Abuse
Assessment units. Such videos also have to be reviewed in advance by Counsel.

Where video evidence is being relied upon, it will usually necessitate a further consultation with
clients to take their views after the client parents have themselves viewed the video tapesin advance
of hearings.

Applications under Section 23 of the Children Act 1997, about admitting hearsay evidence of children
so as to avoid a child having to come to Court to give evidence, are also routine and often highly
contested. Written legal submissions will often be required. The evidence, disclosures made by
children to various professionals, can often be central to grounding the CFA’s application.
Consequently, they are very often not accepted by client parents. Again, counsel need to have an in-
depth knowledge of rules of evidence (including exceptions to hearsay rule, rules around video link
evidence and the taking of evidence via an intermediary) to be able to deal with such applications.

The legal complexity of these cases cannot be understated. Applications will routinely involve issues
of Constitutional Law, EU law, ECHR law and of course childcare law. For example, inquiries pursuant
to Article 17, EC Council Regulation 2201 of 2003, can be held in respect of the jurisdiction of the
Court to hear applications which have a cross border EU dimension. Written legal submissions will
often be required in these and in many other types of applications.

Further, in these applications, the Court does not simply deal with applications for an Interim Care
Order/ Full Care Order or Supervision Order. A wide range of applications made under Section 47 of
the Childcare Act 1991 for directions on an issue concerning the welfare of the child will often be
brought by parents or Guardians ad Litem, often at a separate hearing. These can be fully contested,
necessitating replying affidavits and legal submissions. In addition, an application made under
Section 37 of the Childcare Act 1991 can also be brought in respect of access which itself may require
a separate contested hearing preceded by an exchange of affidavits drafted by counsel.

Even after a Care Order is granted, there will be a number of Court reviews, and significant legal
issues in respect of the care the child is receiving can arise, including the breakdown of foster
placements, access to education and support services and aftercare planning, necessitating further
consultation with Clients.

Since the 31st of January 2013, pursuant to District Court Practice Direction “DC05” (see Appendix 3) the
following further obligations are placed on practitioners of child care in Dublin (the President of the District

Court’s practice direction is only enforceable in Dublin, but when moveable judges are sent to other districts,

they sometimes enforce it also):

(i)

(ii)

The Court now directs that the legal practitioners must have a settlement meeting or meetings in
advance of a Full Care Order hearing to narrow issues. At the hearing call over practitioners will be
asked to confirm that this settlement meeting has taken place, or will be taking place.

In advance of any such settlement a further consultation with the client will often be required to take
their instructions in respect of proposals that might have been made by the CFA.

11



(iii)  The Court also requires practitioners to attend a Case Hearing Call over in Court approximately seven
to ten days in advance of the hearing.

(iv)  The CFA is required to prepare a written Statement of Proposed Findings of Facts and furnish same
to all the parties. Practitioners for parents are required to file, in advance of the Full Care Order
hearing date, full written replies to those proposed findings of fact. It is not unusual for a Statement
of Proposed Findings of Fact to include fifty separate proposed findings of facts dealing with
allegations over a number of years and a number of children. Counsel will have a consultation with
clients to get their instructions and must draft the written replies which can be lengthy and time
consuming.

(v)  The Court will often direct that parties agree letters of referral for psychological assessments and
Counsel must liaise with Counsel for the other parties in terms of drafting of same and the terms of
reference to be included.

A new Practice Direction (“DC06”) is expected to be introduced in Spring of this year, which will place further
obligations on practitioners concerning Case Management in Child Care Proceedings.

It can be observed therefore that childcare cases in the District Court are complex, involve multiple hearings
and do require a significant amount of work on the part of counsel who are retained on behalf of legally aided
clients.

By way of further illustration, an example of work actually done by one of our members in an actual childcare
case is set out at Appendix 4 of this submission together with a summary of the fees received by that member
of the work which was done.

Legal Aid in General Family Cases

Types of Cases

As pointed out above, as well as childcare cases, our members who work in legally aided cases in the District
Court also represent clients in general family law cases dealing with day to day issues such as custody, access,
guardianship and relocation. The experience of our members is that it is relatively rare for counsel to be
retained directly by one of the Board’s law centres for such cases but many of our members are retained in
such cases on the instructions of solicitors who participate in the Board's private practitioners Scheme (the
"PPS"). It is understood that, as a matter of practice, barristers sometimes appear in the District Court on
behalf of a client without being attended by a solicitor or solicitor’s agent. Because the Scheme makes no
provision for the retention of counsel in such cases, the level of fees to be paid to the counsel is a matter for
private agreement between the individual counsel and solicitor.

Custody/Access Cases

These are cases generally determining disputes between parents in relation to issues of custody of and access
to minor children. Such cases have become considerably more complex and time consuming over recent
years. This additional complexity is due, to a significant extent, to the reforms brought in by The Children
and Family Relationships Act, 2015 (the “2015 Act”) following the Constitutional referendum in 2012 which
inserted Article 42A (concerning the voice of the child) into the Constitution.
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Section 3 of the of the Guardianship of Infants Act, 1964 (the “1964 Act”) (as inserted by section 45 of the
2015 Act) now requires that, in a wide range of applications relating to a child (such as guardianship, custody
and access) the court must regard the “best interests” of the child as the “paramount consideration”. Section
31(2) (as inserted by Section 63 of the 2015 Act), sets out a non-exhaustive list of the factors to be considered
when the Court is determining what is in the child’s best interests. This is a very comprehensive list consisting
of eleven separate broad factors (such as the physical, psychological and emotional needs of the child) and
many judges require the parties to go through each factor individually so that the court can be satisfied that
what is proposed is in the child’s best interests. In particular, under section 31(2)(b) a court must have regard
to the views of the child which are ascertainable. On some occasions, a Judge may think it more appropriate
to speak directly to a child if he/she is of a certain age. However, more often than not, it is deemed more
appropriate for an expert report to be completed under section 32 and a judge will order that such a report
be procured. Prior to the amendments incorporated by the 2015 Act, the 1964 Act required the court to
have regard to the “welfare” of the child as being first and paramount consideration and beyond that was
not as prescriptive as to what a court had to take into account in determining an application under that Act.

Accordingly, district court applications relating to children now invariably involve multiple hearing dates and
the provision of expert evidence as opposed to one or two relatively brief hearings. An outline of the progress
of such a case involving a child is set out below.

e On the first return date of such an application, a court will frequently order that a report under section
32 of the 1964 Act be procured before it will hear the application. The application will generally be
adjourned for a number of weeks to allow the parties to make appropriate enquires as to who can
complete such a report, the cost of same and the timeframe for how long the report will likely take to
complete.

e On the next return date, if the assessment has not taken place or if an assessor cannot be agreed
between the parties, the court, having looked at the proposed assessor’s information, qualifications,
costs, timeframe and having heard oral submissions from counsel on this issue, decides who will be
requested to complete the report. The matter is then adjourned for a number of weeks to allow the
report to be drawn up. A real difficulty may arise at this point if the parties do not have the means to
pay for a report as the contribution that is made by the Board to those holding a legal aid certificate is
not always sufficient to cover the costs for such a report. Delays in obtaining a report can also limit or
restrict access during this time, causing further hardship to the parties involved.

e On the next return date, an update must be given to the court. If, which is less often the case, the
report is complete or close to complete, a Judge may then give the case a hearing date. The court will
also likely give a prior “for mention” date in order for the report to be released to the parties (as the
report is a court ordered report, the completed report is sent to the relevant court office and not to
the individual parties or their solicitors).

e Once the report has been obtained and prior to the hearing date, a consultation with the
solicitor/barrister is generally necessary to read through the report with the client. It may be the case
that the assessor will need to be called by either or both parties to give evidence (unless the contents
of the report are accepted.) This incurs a further cost and an expert is unlikely to come to court without
the costs of same either having been discharged by the parties prior to the hearing date or that the said
costs being held on account by the relevant solicitors.
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e At the hearing of the application the parties, as well as other relevant persons such as the assessor, will
be required to give evidence. Where a report is ordered and a hearing date assigned, the court may
allocate half day hearing, full day hearing or indeed if appropriate a longer period of time to hear and
determine the case.

e In many cases, at least one further consultation (either before the proceedings have commenced or
after they have concluded) will be necessary.

Accordingly, as can be seen from the foregoing, these applications are now lengthy and complex and can
involve at least four separate court attendances, at least one consultation, numerous other counsel advices
and the procurement, review and examination of expert evidence.

Maintenance Cases

These are cases seeking maintenance on behalf of spouses and/or minor children. Prior to appearing in such
a case, counsel will have to review a significant amount of financial information such as bank statements,
credit union statements, mortgage statements, rental agreements, utility bills, wage slips, social welfare
receipts, P45s, P60s, pension documentation and all vouching documentation in relation to income and
expenditure. This involves reviewing hundreds of pages and conducting a forensic analysis of the financial
material. Frequently, such applications are adjourned on the first hearing so as to enable the parties to obtain
further documentation.

Domestic Violence Applications

Applications for safety or barring orders are also made under various legislation. New legislation is proposed
under the Domestic Violence Bill 2017. The Bill seeks to update and consolidate the existing law in relation
to domestic violence. It integrates the changes to the Domestic Violence Act 1996, the Domestic Violence
(Amendment) Act 2002, the Civil Partnership and Certain Rights and Obligations of Cohabitants Act 2010, the
Civil Law (miscellaneous Provisions) Act 2011, the Courts and Civil Law (Miscellaneous Provisions) Act 2013
and the Children and Family Relationships Act 2015. The Bill expands the scope of safety orders as well as
creating a new type of order being an emergency barring order. Cases involving domestic violence often deal
with very vulnerable individuals subjected to physical and/or mental abuse and must be handled delicately.
More often than not they must wait in the same waiting area as the other party which can cause considerable
upset. Gardai and medical practitioners are often required to attend to give evidence. The case will often be
adjourned to allow such witnesses to attend and a Protection Order will remain in place where one has been
awarded through an ex parte application.

Relocation Applications

In the last number of years there has been a significant increase in the number of applications coming before
the District Court and the Circuit Court (on appeal) for permission from the Court to relocate children outside
the jurisdiction.? These applications are traditionally brought in circumstances where parties are either joint
guardians of the minor child or are already subject to a Court Order in respect of access to the minor child.
Applications to relocate are usually issued by the parent with primary care and control of the minor child.

2 Relocation applications can also come before the High Court.
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Grounds for said application traditionally include the following —

(i) the primary carer seeks to return home to avail of the support of their extended family;
(i) improved opportunities for employment;
(iii) relocation to build a new life with a new partner.

It has been common case that applicants are seeking to relocate outside Ireland but increasingly applications
have been issued where a parent is seeking to relocate to another county/province in Ireland.

Applications are brought under Section 11 of the Guardianship of Infants Act 1964, seeking permission to
relocate outside the jurisdiction pursuant to a question concerning the welfare and best interests of the child.
Applicants who have been granted Civil Legal Aid in respect of such an application are issued a Certificate to
Institute Custody/Access Proceedings — this Certificate discharges a fee in the amount of €339 to the solicitor
acting in the case. Junior Counsel are often briefed by Solicitors in receipt of a legal aid certificate due to the
complex legal arguments and interpretation required in such cases. The fee paid to solicitors is usually split
between Junior Counsel and the briefing solicitor. Separate fees for Junior Counsel are only discharged where
an application is made by the instructing solicitor in respect of a certificate for Junior Counsel. Applications
by Solicitors who are members of the Legal Aid Panel for District Court Family Law cases for a brief for Junior
Counsel are rarely successful. The fee discharged by the Board covers all work carried out in respect of the
case including the hearing. There is no facility for a refresher fee should the matter be adjourned to a further
day(s).

Work carried out by Junior Counsel in such cases can be summarised as follows:

(i) Attendance at Consultation with Client and Solicitor in advance of the date of hearing to advise
in respect of documentation required to proceed with an application by primary carer to
relocate;

(i) Letter of Advices to Briefing Solicitor in respect of documentation required, likelihood of success
in the application and whether an expert report in respect of minor child would be required;

(iii) Collation of material provided by Client to Solicitor;

(iv) Advices as to whether an interpreter is required for the application;

(v) Analysis of expert reports prepared by psychologists and/or social workers ordered in respect of
the application;

(vi) Further consultation with Client in respect of explanation of expert reports prepared in respect
of the application;

(vii) Preparation and attendance at hearing of the application —including any interim applications and
adjournments;

(viii)  Where a report is ordered during the course of the hearing — a further hearing will be required
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in terms of the outcome of the report and if necessary cross examination of the author of the
report.

In light of the foregoing, applications generally run into a further day because of the requirement for the
preparation of a report in respect of the views and wishes of the child. In some circumstances, the child is
required to attend Court to determine his or her views in respect of the application and in those
circumstances that can lead to an adjournment to a further day for hearing and for the parties to address
issues that may be raised on foot of the child speaking with the Judge determining the application.

As set out in detail above, cases in the Family Law District Court are increasingly complex and time consuming
and other than in very rare cases, they are not dealt with in just one day as is envisaged by the 2012 Terms.
In these circumstances, the absence of any for mention fees or refresher fees is unsustainable. An example
of work done and the fee payable in an actual district court case is set out at Appendix 5 of this submission.

Other Cases

The Children and Family Relationships Act 2015 inserted into the Guardianship of Infants Act, 1964, rights of
certain parents to guardianship (Section 6B) or the right to apply for guardianship to persons other than the
parents of a child (Section 6C). Also, the court now has the right to appoint temporary guardians (Section 6E).
This has led to an abundance of new applications before the District Court (Sections 6B to 6E).

Fees Payable
PPS

Under the PPS (which is how a substantial number of our members are retained to appear in the District
Court) where the case concerns access / custody / guardianship only and not any other application (such as
maintenance), the total fee payable under the PPS is €339 (excluding VAT). If the solicitor and barrister agree
to split the fee on a 50/50 basis (which appears to be common practice), the barrister receives a fee of
€169.50 for this application.

DISTRICT COURT LEGAL AID BOARD FEES (exclusive of VAT):

Maintenance only €339
Guardianship only €339
Custody and/or Access only €339
Domestic Violence only €339
Custody and/or access and guardianship €339
Maintenance and custody/and or access /and/or guardianship €423
Domestic violence and maintenance €423
Domestic violence and custody / and or access / and/or guardianship €423
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Maintenance and domestic violence and custody/and or access/and/or guardianship €508
Issues for the operation of the Scheme at District Court level

As can be seen from the foregoing and the cases outlined in the appendices, District Court cases can and do
have a significant impact on the lives of the parties involved. They are now factually and legally complex,
time consuming and require a high level of commitment, skill and experience from all the professionals
involved (including counsel). The following serious issues arise for the operation of the Scheme in respect of
such cases.

1. In practice, a client is only entitled to one legal aid certificate per year. It is understood that where it
is a matter of an application under the Domestic Violence Acts, a second certificate in a twelve-month
period may issue. However, the fact that a client must wait a full year before they can make an
application in respect of other important matters which can arise in the middle of proceedings, for
example, access or maintenance, places a significant delay on access to justice and is not in the public
interest.

2. As regards childcare proceedings, it appears that legal aid for the retention of counsel is not
automatically available to parents (or persons in locus parentis) of children who are the subject of
such proceedings. The Board appears to only provide certificates for Counsel where the case involves
significant complexities. The Board appears not to provide certificates for cases involving neglect
only. For a number of reasons, this makes no sense. Firstly, as is apparent from the foregoing, these
cases can have a hugely significant impact of the lives of the parents involved and this, of itself, merits
the full legal representation and advice that parties generally have before the courts. Secondly, as
also outlined above, such cases are invariably complex and even where factual issues may not be
contested, the legal issues involved are still complex and do require the input of a person with
specialist skill, knowledge and experience. Whilst a case may at first appear to be simple, the nature
of litigation in general and of these cases in particular is that unexpected complexities may well arise
during the course of the proceedings and in such circumstances, the parents may be prejudiced by
the absence of counsel. Thirdly, it will often be the case that other parties in such proceedings (such
as the CFA or another family member or persons in locus parentis) will be represented by counsel.
Accordingly, where a parent is not represented by counsel, there will be an inevitable perception on
the parent's part that there is an "inequality of arms" in representation thereby undermining that
parent's faith and confidence in the court process. Fourthly, it is, on the face of it, anomalous that a
parent who is the subject of serious allegations such as sexual or physical abuse receives legal aid for
representation by counsel whereas a parent who is the subject of allegations which may not be
considered as serious or urgent, does not receive such aid. This appears to be unfair from the point
of view of the parent who is the subject of less serious allegations. For these reasons, the Council
believes that in child care cases where legal aid is granted for parents or other parties affected, such
legal aid should include provision for the retention of counsel.

3. As regards other types of general family law cases operated under the PPS, the legal aid made
available for these cases should make proper provision for the retention of counsel. The fact that
counsel is not separately generally instructed by the Board’s law centres suggests that the Board
believes that, save in exceptional cases, counsel is not necessary. However, this view does not appear
to be shared by the solicitors operating in the PPS who take these applications on behalf of the Board
and are then largely reliant on counsel to advise on, and act in, the application. In fact, in many cases,
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solicitors do not themselves attend court and counsel attends court himself/herself without the
benefit of courtroom assistance from solicitors. These solicitors are clearly of the view that these
applications do now require the specialist input and advocacy expertise of counsel. It is clear that
such input and expertise is required. Similar to childcare cases, such cases can have a significant
impact on people's lives and have become increasingly complex. It appears to be the policy of the
Board that, save in exceptional circumstances, counsel is not retained in District Court cases. This
may have been a justifiable policy in the past when applications may have been simpler involving
fewer witnesses and the legislative framework was not as prescriptive. However, in light of the
developments outlined above, such a policy is not conducive to providing effective legal aid in such
cases and is no longer tenable.

It makes no sense that where legal aid is granted for legal representation in general family law cases,
it is not automatically available for any report which may be required under section 32 of the 1964
Act. Section 32(9) of the 1964 Act provides that fees and expenses of an expert shall be paid by the
parties in such proportions as the court may determine. Reports are usually ordered to be paid on a
50/50 basis. For those holding a legal aid certificate, the Board may make a contribution which is
often in the region of €350. However, the amounts differ from case to case and the deciding factors
which result in such variations are unclear. The income thresholds applying to qualify for legal aid
are very low and it has to be clear that if a person comes under these thresholds (which he/she must
to obtain legal aid), he/she will not be able to afford a sum, ranging between €750 - €5000, to pay
for an independent report which is ordered by the court. If a report is ordered and if there is
insufficient or no legal aid available, this will inevitably lead to a delay in the proceedings while the
parties try to arrive at a solution which may involve monies being raised from third parties for the
full amount, or the shortfall, or finding an assessor to do the assessment for a reduced fee. This
inevitable delay interferes with the running of the application thereby impacting adversely on the
parties’ access to justice. Furthermore, this interferes with the Constitutional rights of the child for
his/her voice to be heard in the application.

In childcare cases where counsel is retained, the fees paid to counsel are wholly inadequate and do
not, in any way, reflect the level of work, expertise, skill and complexity involved. This is partly due
to the structure of the basis on which fees are paid which is set out in the 2012 Terms and which is
completely unsuitable for the purpose of determining fees in these types of cases. This issue is
addressed in more detail in the legal costs accountant’ opinion contained in Appendix 2 of these
submissions.

In general family cases, the fees paid are also wholly inadequate for the representation and advice
which is required — especially when a solicitor and barrister are involved. The prescribed fees (as
summarised earlier on in this submission) are clearly inadequate and do not recognise the expertise,
skill, time and value to the client of counsel’s input. It cannot be described as legal aid in any
meaningful sense of the term. Of particular concern is the fact that no provision whatsoever is made
for separate appearances in court. As outlined in the examples given above and in Appendices 4 and
5, most District Court cases involve multiple appearances in court on different days. Not only does
this require attendance in court for the hearing itself, it also requires attendance in the court area to
wait for one’s case to get on and to engage in discussions/consultation with clients or the
representatives for the other side. However only one fee is payable in respect of all these
appearances with the effective result that a barrister is not actually paid for most of the appearances
in court. This is simply not fair or acceptable. As set out further on in these submissions, it is the view
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of the Council based on the experience of our members and on the legal costs accountant’s opinion
contained at Appendix 2 of this submission that the 2012 Terms should be amended so that, amongst
other matters, separate fees are payable in respect of each court appearance.

Even where fees are payable, many of our members have experienced extreme difficulty in receiving
proper payment from the Board. This appears to be a particular problem for our members in
childcare cases and will be dealt with further on in this submission under the heading "day to day
operational issues".

THE OPERATION OF THE SCHEME IN THE CIRCUIT COURT

Introduction

A substantial amount of the work carried out by counsel in the Circuit Court on the instructions of the Board'’s

law centres is carried out in the area of family law — in particular in relation to judicial separation, divorce

and related matters such as custody and access. A description of the work carried out by counsel in a typical

circuit court family law case is set out below.

(i)

(ii)

(iii)

(iv)

(v)

Counsel is briefed with papers and required to draft pleadings such as a family law civil bill or
defence and counterclaim. On occasion, it is necessary to have a consultation of approximately
one hour with the client prior to papers being finalised. On furnishing the draft pleadings,
counsel will give general written advices on the conduct of the proceedings. On many occasions
counsel will have to also make amendments to the draft pleadings following further and
additional instructions being provided by the client. Frequently 3 drafts of the civil bill or defence
will be required from counsel before it is ready to be filed.

If counsel is acting for an applicant and difficulties are being encountered in serving the
pleadings, it will be necessary to advise on an application for substituted service, draft papers for
such an application and make the necessary court application. If this is the first motion on the
papers, there will be no additional fee for this drafting or application.

Following the service of a family law civil bill on a respondent, it is usually necessary to bring at
least one application for judgment in default of appearance or defence. The practice varies from
law centre to law centre as to whether counsel is asked to draft this application. Some require
counsel to do so and others draft themselves. Counsel is generally required to attend before
court at the hearing of the application. It may be necessary to issue a second motion to compel
compliance by the respondent.

Once the family law civil bill is served, another counsel will be briefed on behalf of the respondent
and the steps to be taken thereafter by counsel for the respondent are similar to those which
have to be taken by counsel for the applicant.

Following the delivery of the defence and counterclaim and related affidavits, it is necessary to
consider how the proceedings should be progressed. At this point, counsel is often asked to
review the vouching which has been provided, to advise on the adequacy thereof and on the
steps to be taken (such as a discovery application) to remedy any shortcomings therein. In
addition to vouching, counsel is often asked to advise on other interim matters such as
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(vi)

(vii)

(viii)

(ix)

(x)

(xi)

maintenance, access, child/spousal protection, the prevention of the dissipation of assets and on
substantive legal issues arising. In some cases, a fresh legal aid certificate will be required.

In complex cases, it will be necessary to draft a notice for particulars and/or notice to admit facts
and the replies thereto.

In many cases, it is necessary to bring separate interlocutory applications before the court in
relation to matters such as maintenance and access. Where this is necessary, counsel is required
to draft the necessary paperwork such as the notice of motion and grounding affidavit. Very
often papers for such applications have to be drafted on an urgent basis and have to be “turned
around” very quickly. It is then necessary for counsel to appear at the first return date and all
subsequent dates for the hearing of the application until it is disposed of. The disposal of such
motions (particularly where access is involved) can be extremely time consuming and often
involves more than one appearance in court, drafting of detailed affidavits and lengthy
negotiations.

In addition to interlocutory applications, the management of a case in recent years has involved
at least two case progression hearings (and often up to 4/5) before a county registrar will give a
date for the hearing of the action. In the course of these case progression hearings submissions
are made on the vouching and directions given in relation to preparation for the trial. Often
counsel is requested to attend such hearings. This does vary between law centres. Whether
attending the case progression hearing or not, counsel has to advise on the matters to be
attended to at that hearing. The procedure regarding case progression has been amended
pursuant to S.1 207/ 2017. It is unclear going forward exactly how many case progressions will be
required before a date can be set for hearing. The same level of advice however in each case that
is required of counsel will be the same.

Before a case can be granted a date for hearing, counsel is generally required to advise on what
steps should be taken to prepare for trial. This involves reviewing documentation and advising
on issues such as the obtaining/agreeing of property valuations, the witnesses required to attend
and, in some cases, the necessity for a report under section 47 of the Family Law Act 1995.
Further, in all cases involving minor children, counsel must advise on the steps necessary to
ensure that the provisions of section 31(2)(b) of the Guardianship of Infants Act 1964 (as
amended) regarding the court’s obligation to take into account a child’s wishes where
appropriate (as outlined earlier on in this submission) are complied with. This may involve a
separate application to the court seeking directions on the matter whereby, for instance, the
court may direct that the child be interviewed by an appropriately qualified person who will then
report to the court. Under the new rules provided for in S.I. 207/ 2017 counsel will be able to
certify that a case can get a date for hearing and this will necessitate the review of the papers as
set out above.

When the parties are ready to seek a date for the hearing of the proceedings, it is necessary to
attend before the County Registrar for the purposes of applying for, and seeking, a date for

hearing.

In advance of the hearing, counsel engages in the usual preparation for trial such as reading the
papers, reviewing expert reports, preparing examination and cross examination and carrying out
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(xii)

(xiii)

(xiv)

(xv)

(xvi)

such legal research as is necessary. In addition, in many cases, a pre-trial consultation will be
held with the client a number of days in advance of the hearing date. In most cases, a settlement
meeting with the other side will be convened for the purposes of seeking to settle the matter in
advance of a hearing as the courts do not like time to be wasted on the date for hearing and will
demand that settlement talks take place before the hearing date. Whether or not a case settles,
such a meeting can be very lengthy (usually minimum of 2-3 hours). If the case does settle, it will
involve the drafting of detailed terms of settlement by counsel in respect of which the client will
obviously have to be advised fully by counsel.

Regardless of whether or not the matter settles in advance of the day of the hearing, it is
necessary for the parties to attend court on the day of the hearing. If the matter has settled, the
settlement will have to be ruled by the court. If the matter has not settled, the parties will have
to wait for the case to be called on. If the proceedings are not called on first for hearing, the
parties have to wait to see whether a court will become available. Sometimes, it is necessary to
wait until lunchtime to ascertain whether or not a court will become available that day and if it
does not, the matter is put into the list to fix dates on a subsequent day at which counsel will be
required to attend to apply for a further date.

If the proceedings are called on, the proceedings are heard and generally speaking, judgment is
given on the day. Following the hearing, a post-trial consultation is held with the client to explain
the consequences of the judgment. In most cases, a number of matters arise following the
hearing and judgment.

The first matter which arises generally following the delivery of a judgment on circuits outside
Dublin and occasionally in Dublin is the drafting of a court order reflecting the judgment which
has been given. Counsel generally has to at least settle (and sometimes draft) the court order
and seek to agree its contents with counsel for the other side. This can be time consuming as
the orders are generally lengthy and have to provide for a large number of matters such as
custody/access, maintenance, property sale or transfer and succession. It is necessary for the
parties’ respective legal representatives to agree the contents of the said order and often this
can be contentious and time consuming as the parties may have a slightly different
understanding of what was actually intended by the court. The approach of the various law
centres vary in relation to whether an extension of the legal aid certificate will be obtained to
cover the drafting of the order. In most cases no further money will be provided.

The second matter which often arises following a hearing is the question of whether or not one’s
client should appeal. Where a client is unhappy with the outcome, counsel will usually be asked
to advise on the question of an appeal and to furnish a written opinion thereon or attend a
consultation with the client to discuss same. If the client wishes to appeal, they are advised to
lodge the Notice of Appeal personally. They then must apply for another Legal Aid Certificate for
the appeal. In this situation, Counsel will usually be instructed to prepare an Opinion as to
whether the client should be granted Legal Aid. Depending on this Opinion, another Certificate
then must issue for the Appeal. The fees for the Appeal to the High Court are the same as a
Circuit Court fee.

The third matter which often arises is the drafting of a pension adjustment order. The time spent
on drafting such orders is significant as regularly it requires several drafts and redrafts and on
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each occasion a full review of the information on the pension is required. Further, an ex parte
application is drafted (usually by counsel) to re-enter the pension matter for ruling and the
attendance in court is required before the Pension Adjustment Order is ready to be ruled. Also,
it is usually necessary for the Barrister to review the Pension Adjustment order from the other
side, if two pensions are involved, and to make sure that it is in accordance with the Order made.

The foregoing description of a circuit court case does not allow for the considerable difficulty and complexity
which can arise in interlocutory applications during the course of the proceedings. As set out below, such
interlocutory applications can involve a considerable amount of work on the part of counsel.

Safety/Barring Orders

An interim barring order, would require at least three hours for a review of the papers and preliminary
drafting, often an ex parte application, notice of motion and grounding affidavit and inevitably a further
replying affidavit once it becomes contested (requiring a further two - three hours minimum of work). There
will be at least three appearances in court, if not more. The preliminary ex parte might require waiting all day
in the list to be heard. A return date for the motion will be given and on that return date there will inevitably
be legal submissions required on whether the interim order can continue. Then the respondent usually puts
in a replying affidavit. There might also be a necessity of having a supplemental affidavit drafted on behalf of
the applicant, which requires taking further instructions from the client and drafting time to rebut what is
set out in the replying affidavit. The case will be in the list again for mention to do with when the case can be
finally heard. The motion will then usually be put into a Monday long motion list where the case will take up
to two hours. This may require evidence from Gardai and social workers and may also require legal
submissions and so forth. If the matter will take longer than two hours it goes into another list to get a date
for hearing. The total period of time allocated to this could be 3 full days of court appearances and a
minimum of 6 hours drafting. There will be consultations also with the client throughout which is included.

Unless the solicitor (which is rare) gets an extension on each date the matter is before the court, the total
fee payable for all the work involved in this application is €200. If this is the first Motion in the case, there is
no extra fee for this — the Legal Aid payment is inclusive of one Motion.

Access and Welfare Motions

An access / welfare application would require at least three hours for the review of the papers and
preliminary drafting of the notice of motion and grounding affidavit and inevitably a further replying affidavit
once it becomes contested (requiring a further three hours minimum of work). There will be at least three
appearances in court, if not more. A return date for the motion will be given and on that return date the
other side will require time to put in a reply by putting in a replying affidavit. A further supplemental replying
affidavit might be required. The case will be in the list again for mention to do with when the case can be
finally heard. The case might then be put into a Monday long motion list where the case will take up to two
hours. This may require evidence from Gardai / social workers / legal submissions and so forth. If the matter
will take longer than two hours it goes into another list to get a date for hearing. The total period of time
allocated to this could be 3 full days of court appearances and a minimum of 6 hours drafting. There will be
consultations also with the client throughout which is included. Often these orders are made on an interim
basis and for a short period and the matter will be back before the court for review on a number of occasions
before the case is finally heard. This could be up to 2/3 times and will require that the full day is set aside to
deal with the matter. Often there is no fee for any review of the matter.
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Unless the solicitor (which is rare) gets an extension on each date the matter is before the court, the total
fee payable for all the work involved in this application is €200. If this is the first Motion in the case, there is
no extra fee for this — the Legal Aid payment is inclusive of one Motion.

Interim Maintenance Applications

An interim maintenance application would require at least 2/3 hours for review of the papers and preliminary
drafting (including the review of the file), notice of motion and grounding affidavit. Inevitably a further
replying affidavit will be required once it becomes contested (requiring a further three hours minimum of
work). There will be at least three appearances in court, if not more. On the first return date of the motion
the other side usually attends and seeks time to put in a reply (although counsel has to be ready to run the
application in case there is no appearance by or on behalf of the Respondent). Usually time will be given for
the opposition to put in a replying affidavit. The case will be in the list again for mention to do with when the
case can be finally heard. The case may then be put into a Monday long motion list where the case may take
up to two hours. As financial matters will be at issue, consideration will be given by the court to vouching
documentation and therefore further dates in court may be required. If the matter will take longer than two
hours it goes into another list to get a date for hearing. The total period of time allocated to this could be 3
full days of court appearances and a minimum of 6 hours drafting. There will be consultations also with the
client throughout which is included.

If an extension of the legal aid certificate has been obtained a fee of €200 is payable to counsel in respect of
all the work for this application. However, an extension will not be granted for the first application in a case
because, as noted above, the “case fee” includes one motion.

In addition, matters may be re-entered and there may be motions for discovery, breaches and variations.
General Points on Circuit Court Work

A number of general points can be made in relation to all aspects of Circuit Court work. Firstly, every
appearance before court can, no matter how apparently short it might be, involve a considerable amount of
time waiting outside court for one’s case to be called on. Thus, even a short "for mention" matter can, in
fact, require the input of a considerable amount of time on the part of counsel. Secondly, where counsel is
required to draft papers such as a pleading or motion papers for an interlocutory application (such as for an
interim access, barring or maintenance order), the drafting of the relevant paperwork is time consuming and
often has to be attended to on an urgent basis. Drafting of such pleadings will take at least two to three
hours and often more. Thirdly, it should be noted that where a case is listed for hearing but does not get on,
no fee is payable for that day even though counsel will have attended and been fully available for the day.

Issues for the Operation of the Scheme at Circuit Court level
The operation of the Scheme in the Circuit Court raises a number of issues.
Under the 2012 Terms the total fee payable for all of the work in a Circuit Court case is, save in the

circumstances set out in the following paragraph, €1,145.00. This applies regardless of how many court
appearances, interim applications, consultations or requirements for advices there have been.
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The only circumstances in which, under the 2012 Terms, the above fee would be increased is where (i) an
application under section 35 of the Family Law Act 1995 or section 37 of the Family Law (Divorce) Act 1996
to prevent the dissipation of assets is required or (ii) where a legal aid certificate has been granted in advance
of an interim or interlocutory application. In such circumstances, an additional fee of €200.00 is payable for
all work involved in the particular application. Where a pension adjustment order is required, and legal aid
has been separately given for such an application, an additional fee of €200.00 is payable however if it is
considered a complicated matter then a refresher rate may be applicable. Some law centres refuse to get
any funding for counsel for the approval or drafting of pension orders. If there is more than one interim
application, there will be a fee of €200 for the second and any subsequent motion.

Re-Entry of cases

Where a case has to be re-entered, this may involve different counsel to that on the original case. On many
occasions, a fee at refresher rate (€400) is provided, sometimes a motion fee (€200) is granted and on odd
occasions a full brief fee (€1145) is granted. It is unclear what criteria is used for the sanction provided as
generally if there is a re-entry of a case it will be very complex and contentious.

Cases settled in advance of hearing date / withdrawal of legal aid certificate

Where cases are settled in advance of a hearing date being set, the 2012 Terms provide that a lower rate of
€750 will be paid. This is notwithstanding that the same level of complex issues may have arisen in the case.
Where the client seeks to withdraw from legal aid, even where the date for hearing is set, the lower rate of
€750 will be paid notwithstanding that counsel will have retained the date for hearing in their diary and
completed all the work on the case which enabled the case be set down for hearing.

Opinions

Counsel is often asked to advise on issues such as nullity, contract disputes, employment matters, probate,
judicial review matters etc. A fee is generally provided for 2 hours work for any such opinion (other than in
exceptional cases). Rarely would any opinion (following the review of papers) be completed within a 2-hour
period and generally takes 6-8 hours. Frequently the initial information provided is inadequate so the
preliminary letter of advice will be what further papers are required in order for the opinion to be properly
completed. Once the information is provided, then a further review of the file is required and the opinion
completed. In some cases, a consultation will be required with the client and this is included in the 2-hour
sanctioned payment. No additional fee is generally provided. Frequently when the opinion is provided, the
solicitor will revert with further documents to be reviewed and again no further sanction for payment is
required.

This level of fees is clearly wholly inadequate taking into account the level of professional expertise required,
the time spent, the significance of the matters at issue for the clients involved, the complexity of the issues
which are at times involved and the level of personal professional experience required on the part of the
counsel. As with the District Court, the “all in” nature of the fee structure means that a substantial amount
of work carried out by counsel is not separately accounted for or recognised in the fee. The effect of this is
that counsel does a substantial amount of work which is not paid for or is paid for on a paltry basis. The fee
structure set out in the 2012 Terms does not now in any way reflect the reality of how family law cases now
run in the Circuit Court or the work which counsel do in such cases. This view is reflected in the legal costs
accountant’s opinion attached at Appendix 2 of this submission.
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THE OPERATION OF THE SCHEME IN THE HIGH COURT
Introduction

A substantial amount of legally aided work carried out by our members in the High Court is in the area of
international child abduction — in particular in applications under the Hague Convention on International
Child Abduction.

Applications under the Hague Convention

The Convention on the Civil aspects of International Child Abduction signed at The Hague (the “Hague
Convention”) was incorporated into Irish Law by the Child Abduction and Enforcement of Custody Orders
Act, 1991. This provides for the return of children to their country of habitual residence where they had been
wrongfully removed from that country to the State or wrongfully retained from that country in the State.
Applications under the Convention are dealt with by a specially assigned High Court Judge. In the three years
ending 31 December 2017, there were 113 special summonses issued in the list dealing with these
applications in the High Court (the Hague- Luxembourg Convention (“HLC”) list). Solicitors employed by the
Board represent nearly all applicants in such applications and the Board also provides representation for a
substantial number of the respondents (although not all).

The Board regularly retains the services of Junior Counsel and, on occasion, Senior Counsel to represent
applicants and respondents in such cases. The following are a number of general points in relation to
counsel's involvement to note:

Firstly, the Convention requires the “prompt” return of children to their countries of habitual residence and
the relevant E.U. Regulation (Council Regulation (EC) No 2201/2003) in fact provides that all cases should be
dealt with within six weeks of commencement. Accordingly, the High Court grants such cases a very high
degree of priority and given these timelines, counsel is therefore required to prioritise work on such cases
over and above almost every other case which they have. Accordingly, the “turnaround times” are very short
and counsel are often required to draft lengthy documents in a very short period of time.

Secondly, such applications are factually and legally complex and involve many aspects of national and
international law. The nature of such applications inevitably involves counsel having to address issues and
procedures involved under the laws of different jurisdictions — many of which are non-English speaking. In
many cases, it is necessary to review court orders and/or opinions from these different jurisdictions (many
of which are not in English). Whilst official translations for such documents are provided, the requirement
to deal with such matters adds another layer of complexity to such cases.

The work involved by counsel acting on behalf of a party in a typical Convention case is set out below. Clearly,
each Convention case is different and the precise work involved will vary from case to case depending on the
facts of the case.

(i) Prior to being briefed on behalf of an applicant, counsel is generally contacted by telephone and

asked if he/she is available to take on a brief with the implicit understanding that the brief will
be afforded a very high degree of priority.
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(ii)

(iii)

(iv)

(vi)

(vii)

(viii)

(ix)

On receipt of the brief, counsel is required to review documentation and give preliminary advices
on the issues arising. On occasion, the documentation can be very extensive involving an
exchange of, for example, copious texts/e-mail messages.

Counsel will then draft the relevant court documents such as a special summons and grounding
affidavit.

In many cases when acting for the applicant, it is necessary to advise on how to effect proper
service of the documentation as many respondents seek to avoid service. In some cases, it is
necessary to advise on, draft papers in, and make an application for, orders for substituted
service.

Following the service of pleadings, counsel for the applicant is required to attend in The Hague
Luxembourg Convention List (“HLC list”) on the first return date of the summons. Very often, the
respondent appears in person and it is necessary for counsel (in conjunction with a
representative of the Board) to engage with the respondent directly and, when the matter is
called on, to explain the position to the court, to ensure that the respondent gives the
appropriate undertakings in relation to the non-removal of the child and to receive directions
from the court in relation to the progress of the application from that point. Very often, shortly
prior to the first return date, the respondent seeks assistance from a law centre whereupon the
solicitor from that centre will make an application to the Board for legal aid. At the time of the
first return date, this application for legal aid may be still outstanding and sometimes counsel is
nonetheless requested to attend at the HLC list on the first return date and inform the Court as
to what the position is.

Where a respondent obtains legal aid (which does not always occur), counsel is briefed for the
respondent and will then often have a consultation with the respondent. Counsel will then be
required to draft a lengthy and detailed affidavit on an urgent basis. In many Hague cases, the
clients do not speak English with sufficient proficiency to enable them to understand the legal
issues involved and so cannot give instructions without the benefit of an interpreter. This
obviously adds significantly to the time spent in taking instructions and giving advice.

Thereafter counsel for both parties are involved in reviewing affidavits received from the other
party, advising on the issues to be addressed therefrom and drafting replying affidavits. Affidavits
are, invariably, extremely lengthy and address a wide range of issues. As with all matters arising
in a Convention case, the drafting of such documentation has to be afforded the highest priority
by counsel.

Where a child is of sufficient age, it is necessary to consider and advise on what arrangements
should be put in place to ensure that the voice of the child is heard in the proceedings. In nearly
all cases, this is effected by a court making an order that the child be interviewed by an
independent child psychologist. Counsel is generally required to draft the appropriate order for
the court. In cases where a child psychologist does issue a report, it will be necessary for counsel
to review and advise on the contents thereof.

Following the initial exchange of affidavits, there will be attendances in the HLC list every two to
three weeks where the court gives directions in relation to the further steps to be taken and the
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time scale within which such steps are to be taken. At such times, it may be necessary to bring
an interlocutory motion to address an issue such as interim access or (in cases where a child has
a particular medical condition) a child’s medical treatment. Further, counsel will be required to
address pre-hearing issues such as whether or not a notice of cross-examination should be served
and whether additional evidence (such as a child psychologist or an affidavit of laws) is required.

(x) Once a date for hearing has been fixed by the court, counsel are generally required to prepare
written submissions detailing the factual background to the case and addressing the very often
complex legal issues which arise under national law, the law of the Convention and under EU
law. In conjunction with the preparation of such submissions, it is sometimes necessary for
counsel to prepare a book of authorities for the court. Counsel will, of course, as well as
preparing the written submission and the book of authorities, engage in the usual preparation
for a hearing which will involve reading all relevant material, preparing submissions and, in some
cases, preparing cross examination. In addition, in most cases, a relatively lengthy consultation
with the client will be necessary.

(xi) In conjunction with preparing for the hearing, it is often necessary to engage in negotiations to
seek to settle the proceedings as it is considered to be in the interests of all parties concerned to
make real efforts to arrive at a settled outcome. Often, a judge will delay or adjourn a hearing
to allow such discussions to take place. To this end, counsel often engage in lengthy negotiations
lasting a number of hours. Where the matter is settled, detailed terms of settlement are drafted
by counsel and signed by the parties. Where it is resolved to allow the child to remain in the
State, it is necessary to draft relatively complex terms of settlement which provide for general
welfare matters such as a child’s custody, access and maintenance arrangements in relation to
the child. In these cases, it is necessary to prepare a revised summons so that the court can rule
the settlement under the provisions of the Guardianship of Infants Act, 1964.

(xii) In cases which do not settle, counsel represents the client at a hearing (which can go into a
second day). Thereafter, it is necessary to attend to take judgment, to advise on the effects of
the judgment and, where the client is unsuccessful, to consider and advise on the prospects of
an appeal. Where an applicant is successful in obtaining an order that the child be returned, it
is often necessary to negotiate undertakings to be given by the applicant to ensure that the child
can be returned in a safe and orderly fashion.

Issues for the Operation of the Scheme at High Court level

The operation of the Scheme in these cases raises the following issues.

1. Whilst legal aid is automatically available to applicants who (as in the vast majority of Hague cases)
come through the Central Authority, it is not always available to respondents. It appears that when
an application for legal aid is initially made by a respondent, the Board assesses that application on
a merits’ based criteria and if the view is taken that the respondent has no real defence, the
application is refused and the respondents then appear in court stating that they have been refused
legal aid. These respondents then go on to represent themselves or seek the assistance of McKenzie
Friends. For a number of reasons, the Council believes that legal aid should be automatically
available to respondents in Hague cases. Firstly, such cases are, and are acknowledged by the courts
to be, legally complex and a party who does not have legal representation is placed in a significantly
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disadvantaged position. Secondly, arising from such complexity, it is in most cases impossible to
conclude at the initial stage of a case whether or not a respondent does have a stateable defence.
This is because not only of the complexities of Hague cases but also because, at that stage, the child's
views will not be known and, in many cases, this is a substantial ground of defence where the child
is of a sufficient age and degree of maturity for the court to take account of his or her views (generally
7 years and upwards). Therefore, any assessment of the merits of the defence which is conducted
before the child's wishes are ascertained (which can only take place during the course of the
proceedings) is based on incomplete information. Accordingly, a respondent may well have a good
defence even if it initially appears that he/she has no real defence. Thirdly, where a party is
unrepresented, the ensuing proceedings will invariably be longer and take up more court time.
Clearly, an unqualified person will take somewhat longer to navigate the court process and the courts
are, for understandable reasons, inclined to give more leeway on procedural issues to unrepresented
clients. Further, where a party is unrepresented, the prospects of a case settling are much lower as
that party will not know the relative strengths and weaknesses of his/her case and will not be in a
position to consider whether or not it is in his or her best interests to settle. In addition, the legal
representatives for the applicant will be less willing, for proper professional reasons, to engage in
detailed negotiations directly with the respondent. The result of this is that cases which would, in
other circumstances, probably settle end up running, taking up court time and thereby unnecessarily
delaying other litigants in having their cases heard. Fourthly, even where an applicant is successful in
obtaining an order for the return of the children to the State of their habitual residence, considerable
complexities can arise in seeking to provide for the terms of the return (for example in relation to
matters such as undertakings) and the finalisation of such terms (which will be incorporated in to the
final order) generally benefits considerably from the professional input of counsel.

Under the 2012 Terms, the brief fee payable to junior counsel for a Hague case is €2,135 (in nearly
all cases, a junior counsel only is retained). This fee is in respect of all work done by counsel up to
and including the first day of the hearing — the drafting of all pleadings, affidavits and advices, all
attendances in court (of which there would generally be at least four or five (both case management
and interlocutory matters) requiring attendance in court of an average forty minutes)), consultations,
settlement negotiations, ongoing advices, preparation for the case and the running of the case itself.
A refresher of €1,000 is payable for an additional day’s hearing but only if this involves the taking of
evidence or legal submission of more than 30 minutes. In addition, a refresher is payable in respect
of any written submissions which are directed by the court. There is also a fee of €150 payable in
respect of taking judgment. These fees are totally inadequate and do not reflect the level of expertise,
importance, complexity, time or commitment involved. In particular, the concept of the "all in" case
fee is completely inappropriate for such cases where there are several court appearances requiring
the attendance of counsel in court and there is an ongoing requirement for urgent drafting and
advices. Again, this issue is addressed in more detail in the legal costs accountant’s opinion attached
at Appendix 2 of this submission.

28



Applications to Detain a Minor
An example of work done by our members in respect of the detention of a minor is outlined below.
There are two distinctive types of cases:

1. Where the matter is before the High court where the detention of minor is required in an institution.
These applications are made on an ongoing basis.

The application is brought by way of Plenary Summons with a notice of motion and grounding affidavit by
the CFA. These pleadings, together with appendices can run to hundreds of pages of medical/psychiatric
reports. A replying affidavit can be provided on behalf of the parent having legal representation through the
Board.

A hearing will take place at the outset where the CFA will have to prove to the court that the detention of
the minor is required in his best interest. This may or may not necessitate the calling of expert evidence and
cross examination. This hearing usually takes a considerable period of time.

The order is made (usually for a short period) and is reviewed thereafter on a periodic basis (usually every 2
— 4 weeks) and the court on each occasion has to determine whether the minor should be detained for any
further period. On other occasions, the court may simply have the case listed for an update on matters and
what progress has been made in relation to the minor child.

On each occasion that the matter is before the court, the reports (one from the Guardian ad Litem and one
from the CFA — roughly 20-30 pages between them) have to be printed off by counsel as they come in at the
last minute. The reports take at least 20-30 minutes to review before court. The client then may come to
court and a consultation is required with them before the 10am list (15 minutes on average). The matter will
be in the list which will require attendance generally between 10-12noon. The commitment from counsel is
required for the necessary period and one never knows when the case will be called on. Counsel uses the
time to negotiate with Counsel for the CFA in order to narrow issues, thereby shortening the length of time
that the application must be heard by the Judge. When the case is called, generally submissions take between
10-15 minutes but if something is contentious this can take 20-40 minutes. Discussions with the client after
the application may be required if the client has attended (15 minutes). A letter back to the solicitor will be
required to give advice on what action is required before the next appearance in court. (30 minutes)

On many occasions a legal issue is determined as to whether the minor child should be detained. On other
occasions the court may simply have listed the matter for review and an update on the welfare of the minor
and any progress being made.

On some occasions where there are complex issues in the case, expert evidence will be required. This will
necessitate special sittings for the case and could take a full day of hearing.

Where the periodic return each Thursday involves a legal issue extending the detention order for a minor,
and where the matter has been in court for in excess of 30 minutes, then a refresher fee will become payable
(albeit there may be difficulty getting sanction for this payment). Where however the case is merely listed
for mention (and can take the same length of time before the court), no legal issue will be determined and
then no payment is provided by the Board as the matter will not come within the criteria for a refresher fee
claim.
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2.  When the matter is before the High court for the purposes of having a minor child detained in a facility
in another jurisdiction.

The application is brought by way of Plenary Summons with a notice of motion and grounding affidavit by
the CFA. A replying affidavit can be provided on behalf of the parent having legal representation through the
Board.

A hearing will take place at the outset where the CFA will have to prove to the court that the detention of
the minor is required in his best interest. This may or may not necessitate the calling of expert evidence and
cross examination. This application usually takes a significant period of time.

The order is made for the duration of the child’s stay abroad and there is a review thereafter on a periodic
basis (usually every 4 weeks). Periodically the court will require expert evidence as to whether they should
continue the detention order abroad thereby continuing the detention.

On each occasion that the matter is before the court, the reports (one from the Guardian ad Litem and one
from the CFA — roughly 20-30 pages between them) have to be printed off by counsel as they come in at the
last minute. The reports take at least 20-30 minutes to review before court. The client then may come to
court and a consultation is required with them before the 10am list (15 minutes on average). The matter will
be in the list which will require attendance generally between 10-12noon. The commitment from counsel is
required for that period as one never knows when the case will be called. Counsel uses the time to negotiate
with Counsel for the CFA in order to narrow issues, thereby shortening the length of time that the application
must be heard by the Judge. When the case is called, generally submissions take between 10-15 minutes but
can take 20-40 minutes. Discussions with the client after the application will be required if the client has
attended (15 minutes). A letter back to the solicitor will be required to give advice on what action is required
before the next appearance in court. (30 minutes)

On each occasion that the case comes before the court for a simple review (which can be sometimes be every

2-4 weeks) and update, there is no sanction for payment at all from the Board. When there is an adjudication
upon whether the detention order should be continued then there will be a sanction for payment.
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DAY TO DAY OPERATIONAL ISSUES

At present, our members are encountering a number of difficulties in their day to day dealings with the Board,
a summary of which is set out below:

Claim Form

At the meeting held with the Board on 7" November 2017, at which the unilateral introduction of a new
claim form for barristers was discussed (see Appendix 6), the Board explained that the new claim form was
issued in the context of the Board’s governance procedures and to meet both internal and external audit
obligations. The Board noted the concerns raised by The Bar of Ireland in relation to the language and tone
of the claim form and agreed to review the matters raised, particularly relating to travel expenses and
timekeeping. It was also agreed to consider allowing the use of the previous claim form for cases in which
the legal aid certificate predates the new claim form.

Non-Payment of Fees Due

Many of our members have encountered significant difficulties in receiving from the Board fees due to them,
pursuant to the 2012 Terms, in respect of work actually done. Our enquiries indicate that this is encountered
most frequently in the area of child care where there are multiple hearings in relation to one case and the
Board does not accept that refreshers are payable in respect of attendance by counsel on certain days and/or
in respect of written submissions. Further, in many cases, it is the experience of many of our members that
when they do raise queries with the Board in respect of their fees, their dealings with the Board are
unsatisfactory. In particular, there does not appear to be any structured basis on which the amount of fees
paid to a barrister can be queried or reviewed. It appears to be that if a barrister does wish to query the fee
paid to him or her, he/she has to contact the Board’s accounts section in Cahirciveen and each query is dealt
with in a different way by a different person and, in many cases, there can be a difficulty in identifying the
appropriate official to deal with the matter. It appears that there are no designated procedures for dealing
with such queries and this contributes to considerable difficulties in dealing with such queries, many of which
are left unresolved. We welcome the acknowledgment by the Board of the need to increase transparency in
respect of the fees that are paid and not paid.

Remittance Statement

When fees are paid, the remittance statement furnished by the Board in respect of a payment is extremely
short and contains very little information as to what the payment actually relates to. This makes it very
difficult for counsel to identify what particular item of work he/she has been paid for and how much he/she
has been paid in respect of that work. This obviously makes it more difficult for counsel to raise queries in
respect of that fee and presumably makes it more difficult for officials from the Board to address any queries
which are raised. Typically, a remittance statement simply sets out the name of the case, the amount paid
in respect of the brief fee and the total amount paid in respect of all refreshers. This causes a particular
difficulty in that it is not possible to discern from this what the payment relates to. Where it is clear from the
amount paid that the Board has decided not to pay the full amount in respect of which payment is sought, it
is not possible to identify the particular item in respect of which a fee has been sought and in respect of
which the Board has decided not to pay. For example, in a child care case, a fee may have been sought for
three days refreshers and one set of written submission. However, the remittance statement may just have
an entry for “Refresher” and a statement of the amount paid under this heading. From the figure for the
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amount paid, it can be discerned how many “refreshers” have been paid but it is not possible to identify in
respect of what work these refreshers have been paid. So, in this example, if it was clear from the remittance
statement that only two refreshers had been paid, it would not be possible to identify the work in respect of
which these refreshers had been paid — whether it was for the submissions and one of the additional days
(and for which one of the three?) or whether it was two of the additional days (and which two of the three?)
only and not for the submissions at all. In summary, there is no transparency in the remittance statements.

The Council believes that this lack of transparency in relation to the payment of public monies by a state body
is not consistent with good practice. Further it is reasonable to infer that it leads to inefficiencies in the
system as a lot more time has to be spent by counsel and by officials from the Board when a payment has to
be looked into. Most importantly however from our members’ point of view, this lack of transparency is
unfair to our members. It is unfair in that it hinders significantly their ability to query or review the fee which
has been paid. Where a barrister charges a fee in good faith for a particular item of professional work and
the Board takes a decision not to pay that fee, the least the barrister is entitled to is to be informed of that
decision by the Board and of the reasons for that decision.

Lack of Consistency in Fees

Our members have experienced a lack of consistency in how certain applications are dealt with for the
purposes of fees. For example, on occasion, a member receives a refresher fee of €150 for an access
application in a District Court childcare matter and on other occasions that member has received a refresher
fee of €400 for the same type of application. This difficulty is accentuated by the lack of transparency in the
remittance statement as detailed above and this inconsistency is another factor which makes it difficult for
counsel to review and query the fees which they have received. It is obviously undesirable from everybody’s
point of view that there should be such a lack of consistency.

At the meeting on 7™ November 2017, the Board noted the concerns raised by The Bar of Ireland regarding
the incomplete payment of claim forms and also the lack of clarity on what elements of a claim form are paid
and not paid, and the reasons for same. The Board confirmed that they are conscious of the need for
transparency relating to the fees that are paid and will work to increase this. The Bar of Ireland welcomes
this and furthermore proposed making a presentation to the claim decision makers on the practicalities of
running cases and the increasing complexity to afford a greater understanding of the claims submitted. The
Board agreed to consider this proposal.

Non-Payment during the Currency of Proceedings

It appears to be the practice of the Board that counsel is generally only paid when a case has completed and
all matters have been disposed of. Whilst there may be cases where this is appropriate, there are many cases
where it is not. Some cases can involve a significant amount of work at an interim stage where counsel is
required to attend to work on an urgent basis which can involve consultations, written submissions, drafting
affidavits and lengthy court hearings. Following the completion of this interim work, it may be some time (a
year to eighteen months) before the proceedings are ultimately completed. In such cases, very often, counsel
will not receive payment for all the work which he/she has done until the case is completed. This may result
in the counsel having to wait for two years until payment is received. This is unreasonable and is simply not
fair. The Board is a State Body and there is no reason that it cannot pay for such work as it is carried out. The
Council is of the view that a payments system should be put in place whereby barristers submit their claims
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on a quarterly basis. Furthermore, barristers should be able to submit their claims electronically via email in
the interests of speed and efficiency.

Amendment of Certificates

Legal services cannot be provided under the Legal Aid Scheme without a valid legal aid certificate. This
certificate gives authority to the solicitor to represent a client in specified proceedings and to avail of
specified services such as counsel, expert witnesses and reports. There are occasions however where the
authority granted by the certificate does not cover all of the necessary work that is integral to the progression
of a case and in such cases this necessary work is not paid for. A request to amend the certificate to incur the
required additional expenditure can be made. However, where such request is denied, the additional work
which is integral to the proceedings is nonetheless undertaken without pay. This work can include the
drafting of replying affidavits and legal submissions which can be lengthy and very time consuming. The
Council believes that where counsel, retained by one of the Board’s solicitors, advises that a particular step
should be taken, the appropriate amendment to the certificate should be made save in exceptional
circumstances. This also applies where a counsel advises that an expert witness (such as an accountant or a
medical practitioner) be retained. On occasion, even where counsel advises that such witnesses be made
available, a certificate is not granted. This may result in the client’s case being prejudiced to some extent.
Further, it may also result in the legal representatives seeking to carry out roles which are beyond their strict
remit such as analysing complex financial documentation. This is simply not fair to the client or to the legal
representatives retained on behalf of the client.

Breach Applications

Itis unclear whether legal aid certificates will be issued for breach applications. In many circumstances, these
are not issued as a breach is seen as a criminal offence. However, such breaches are listed in the Family Law
Courts and not the criminal courts. In many cases, several matters may be before the courts including alleged
breaches. These are not included in the legal aid certificates and therefore these applications are run by
solicitors and/or counsel where a fee for same is not payable under the Legal Aid Scheme. In many
circumstances, a Judge will adjourn the breach (as well as the other applications) in order to give a penal
warning to the individual alleged to have breached a court order as such a breach is subject to possible
imprisonment.
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THE 2012 TERMS AND EXPENDITURE ON LEGAL AID

It is clear from the forgoing that the work in civil legal aid which our members do on behalf of their clients is
enormously important to their clients, is often complex and involves an onerous workload. Nearly all clients
on whose behalf our members are instructed are involved in a legal process which will have a hugely
significant impact on their lives. Invariably, the outcome of such a process will determine matters such as
the day to day nature of family relationships, where people will live, with whom they will live, (in the case of
separated families) the extent to which they will see other family members, their standard of living, their
education and many other similar fundamental matters. The skills required to advise and represent clients
effectively and properly in these situations are very wide ranging. A barrister must of course be fully informed
on an increasingly complex legal environment and have experience and competence as an advocate dealing
with all types of court situations. In addition to this, clients are inevitably in very stressful situations and in
some cases have had very difficult life experiences and/or limited education. This not only makes the taking
of instructions and giving of advice more time consuming and difficult but it also requires special personal
skills so that a client can be advised and represented in a sympathetic but professional and effective manner.
Our members are conscious of their duty to advise and represent their clients to the highest professional and
ethical standards and to take whatever steps are necessary to do so in accordance with the Code of Conduct.
It is submitted that experience in the vast majority of cases has shown that the interests of legally aided
clients have been very well served by our members who have taken on the responsibility of representing
their clients in a dedicated, professional and thorough manner. However, the current fee levels as outlined
above in the 2012 Terms are wholly inadequate and do not constitute a fair or reasonable fee for the work
done and the expertise involved. Furthermore, the basis on which fees are calculated is not appropriate.
Accordingly, the 2012 Terms are not fit for purpose and require a significant and fundamental review so as
to ensure the continued provision of legal services by experienced counsel on behalf of the Board.

The Value for Money & Policy Review of the Legal Aid Board, October 2011 acknowledges that the fees are
all inclusive and the private practitioner does take on some risk “but it is expected that easy and difficult cases
will balance out over time”. However, it is the almost universal experience of our members that the vast
majority of the cases they deal with are difficult and complex and that there are in fact no “easy cases”.

As noted in the introduction, the Council commissioned an opinion from an independent firm of legal costs
accountants to review and assess work undertaken by Counsel on the instructions of solicitors from the Board
for its clients in proceedings before the District, Circuit and High Court. The opinion (which is based on a
comprehensive review of redacted papers in actual cases and on interviews with counsel) states, amongst
other matters, that the effect of the 2012 Terms is that counsel’s work is not paid for at all or if it is paid for
it is negligible, that the median rates applied point to unfair remuneration, that the existing framework does
not capture nor reflect work of counsel that typically prevails in 2018 and that the case fee is neither fair nor
reasonable. A copy of this opinion attaching reviews of an analysis of different types of case is set out in
Appendix 2 of this submission. The Council believes that this independent opinion supports the contention
that a fundamental review of the 2012 Terms is now required.
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Reduced Expenditure on Counsel Fees under the Civil Legal Aid Scheme

Notwithstanding the increasing complexity and work involved for counsel in civil legal aid cases, the Council
notes that the Board has reduced expenditure on fees paid to counsel as demonstrated in the following table:

Year 2013 2014 2015
Expenditure on | 11% decrease on | 4% decrease on | 2% decrease on
Counsel Fees 2012 2013 2014

Since 2006, expenditure on counsel fees has decreased by 38%, from €6,846,818 in 2006 to €4,215,657 in
2015, with consistent decreases occurring since the 2012 Terms came into force on 1 August 2012.

Comparison with the Expenditure of Other Jurisdictions

According to a 2016 report by the European Commission for the Efficiency of Justice (CEPEJ), Ireland’s
expenditure on legal aid, as a whole, is far below that of its neighbouring common law jurisdictions in the UK.
The annual public budget allocation to legal aid has decreased from €87m in 2010 to €80m in 2014, with 36%
allocated to legal aid within the total annual public budget of the judicial system (that is the sum of the
budgets allocated to the courts, legal aid and the public prosecution service). This resulted in a per capita
spend of €18.40. By contrast, England and Wales allocated 43% of the relevant budget to legal aid with a per
capita spend of €38.14 whereas Northern Ireland allocated 51% with a per capita spend of €73.53. The per
capita spend in Scotland was €33.28.

An examination of legal aid expenditure on civil cases, using figures supplied by the State and other countries
to the CEPEJ for 2014, illustrates how the spend on civil legal aid in this jurisdiction (€32.5 Million and €7.04
per capita) was far less in 2014 than comparable common law jurisdictions such as England and Wales (€1
Billion and €17.43 per capita).

Ensuring Access to Justice — Family and Childcare Law

The Bar of Ireland recognises that in order for any legal system to operate at its optimum level, access to
justice must be available to all. This is particularly relevant in the work on behalf of the Board through which
barristers are advocating on behalf of some of the most vulnerable cohorts of society. Given the increasingly
complex, demanding and underfunded practise of family and childcare law, we are concerned with the
potential impact on manpower within this area as a result of the untenable terms and conditions attaching
to work for the Board. Anecdotally, some Junior Counsel who previously took first year devils on an annual
basis are now not in a position to take on pupils. Decreasing numbers of devils is particularly problematic in
the area of family law; should a barrister not choose to devil in the area of family law, due to the 'in camera'
rule, they will be unable to attend family law courts and view a case. It is therefore very unlikely that they
would undertake these cases in the future, potentially resulting in a manpower shortage within family and
childcare law into the future. Additionally, the increasing demands coupled with terms and conditions that
are not fit for purpose is impacting on the morale of existing members of the profession, the long-term effect
of these issues will be corrosive and most certainly not in the public interest.

The Council recognises that the Board encountered stringent budgetary pressures across all of its areas of

expenditure during the recent economic downturn which resulted in cuts to its available finances. However,
this does not detract from the reality that the ability of barristers to provide a proper service in the manner
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that is required to represent some of the most vulnerable members of our society is now under substantial
pressure and strain. The legal aid scheme would be far more costly if the State were to bring the provision of
legal services in house. If this were the case, the State would need to make provision for all of the costs and
the risks that are associated with the appointment of employees, for example pension contributions, the cost
of office space and the maintenance of premises, provision of law libraries and other research tools and
materials, maternity leave, sick leave and holiday entitlements, secretarial, administrative and support staff,
continuing professional development and other training needs. However, by contracting the services of the
independent Bar, these costs and associated risks are avoided as they are absorbed by the barristers who
participate in the scheme. The independent Bar therefore results in significant cost savings for the State year
on year, giving effect to citizens’ constitutional right of access to justice in the most cost-effective and
efficient manner possible.
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CONCLUSION

Arising from the foregoing, the Council believes that the following general matters need to be addressed
in relation to the operation of the Scheme:

(a)

(b)

(c)

(d)

(e)

A fundamental review of the 2012 Terms as they operate across all courts to include:

(i) a restructuring of the basis on which fees are calculated so that fees are paid for work
which is actually done and in particular for interlocutory applications, individual court
appearances, consultations and significant additional drafting such as court orders,

(ii) a recalibration of fees payable so that the fees which are paid constitute a fair and
reasonable payment for the work done which properly reflects the professional nature of
the work carried out and the expertise, commitment and skill which is required,

(iii)  incorporation of provisions providing for the payment of fees on an interim basis.

An extension of the operation of the Board’s Private Practitioner Scheme (the “PPS”) in the District
Court to provide for retention of counsel so as to reflect the current reality of counsel being actively
involved in such cases.

An extension/enhancement of the availability of legal aid for reports on the wishes of the child so
that proceedings are not delayed by a difficulty in seeking to obtain funds for such a report or in
seeking to identify an appropriate expert who is willing to carry out the assessment and the report
for the amounts paid by the Board. It is clear from the Annual Reports of the Board that the
number of other professionals engaged to undertake supporting work has significantly declined
with spending on other professional fees reducing by 40% from 2006 — 2015.

An amendment to the Scheme so that legal aid is automatically granted to parents of children who
are the subject of care applications and to respondents in child abduction cases.

The steps to be taken to address day to day operational difficulties outlined above such as the
claim form, non-payment of fees due, the lack of transparency in respect of payment and the
absence of any proper formal efficient structure to query payments received.

The Council looks forward to engagement with the Board at the earliest available opportunity.
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Appendix 1

Note of meeting between the Legal Aid Board and The Bar of Ireland held
on 7" November 2017
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Note of meeting between the Legal Aid Board and The Bar of Ireland

held on 7" November 2017

e The Legal Aid Board acknowledges the need to comprehensively review the 2012 terms and
Conditions of the Civil Legal Aid Scheme Barrister Panel, particularly in light of the increased
complexity in the area of childcare arising from legislative changes and practice directions. A
submission from The Bar of Ireland is awaited in this regard and will be submitted to the Legal
Aid Board before the end of the year.

e The Legal Aid Board issued the new claim form in the context of their general responsibility
to improve governance procedures and noting that its procedures are subject to regular
review by the Comptroller and Auditor General’s office, its own internal audit function and on
occasion the audit function of the Department of Justice and Equality.

e The Legal Aid Board has noted the concerns raised by The Bar of Ireland in relation to the
language and tone of the claim form and will review the matters raised, particularly relating
to travel expenses and timekeeping, and will revert. The Legal Aid Board noted that where
payment claims were based on specific time requirements it did not per se have a concern
about asking claimants to affirm the time. It noted that its own solicitors must give a start and
end time if making a subsistence claim. It noted the concerns about difficulties determining
start and end times. Consideration will be given to allowing the use of the previous claim form
for cases in which the legal aid certificate predates the new claim form.

e The Legal Aid Board noted the concerns raised by The Bar of Ireland regarding claims that
are not paid as presented and a lack of clarity on what elements of a claim form are paid and
not paid, and the reasons for same. The Legal Aid Board confirmed that they are conscious
of the need for transparency relating to the fees that are paid and will work to increase this.

e The Bar of Ireland wishes to make a presentation to the claim decision makers on the
practicalities of running cases and the increasing complexity. This will afford a greater
understanding of the claims submitted. The Legal Aid Board will consider this proposal.

e The Legal Aid Board and The Bar of Ireland agreed to the commencement of a review of the
terms and conditions to be concluded in as timely and efficient a manner as possible,
commencing with the submission from The Bar of Ireland. Both parties noted the requirement
that any revision to the terms and conditions will require Ministerial approval.

Patrick Leonard SC
Chair Civil State Bar Committee
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Appendix 2

Opinion of the independent firm of legal costs accountants Peter
Fitzpatrick & Company
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OPINION

LEGAL AID FEES

The Council of the Bar of Ireland
145-151 Church Street
Dublin 7.
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INTRODUCTION

I was instructed by the Council of the Bar of Ireland to review the 2012 Terms and Conditions
("Terms”) relative to the instruction of barristers for child care, Judicial Separation/Divorce and
The Hague convention cases. The review examined their fithess for purpose in the current
legal environment. A separate analysis of each category of case was undertaken and further
reference can be made to the covering letters relative to each category together with the
estimates appended thereto. This Opinion provides a general overview and commentary on
all categories and on the Terms generally.

THE 2012 TERMS FOR COUNSEL

The Legal Aid Board are one of the largest purchasers of Barrister services in the state. The
de facto purchasers on the ground however are individual Solicitors in each of the Law Centres
spread around the country. That requires structure and the Board must have central control
over pricing to ensure there is value for services rendered and the expenditure has a
proportionate relationship to the services given. The most recent “Terms” are the 2012 edition
which came into operation on the 1 August 2012 and which was a revision of an agreement
dated 30 September 1998 between the Board and the General Council of the Bar of Ireland.
The “Terms” are an essential component for the Board in endeavouring to make uniform the
invoicing practice across multiple Law Centres covering multiple types of cases in multiple
courts and venues. Crafting “Terms” to achieve balance between value for services and fair
and reasonable remuneration is not easy. Any “Terms” must be simple and easy to follow.
They also must be easy to process and be capable of verification and supervision by Board
management. The “Terms” clearly achieve that but in my opinion do so to the detriment of
Counsel. On balance the “Terms” are clear and user friendly, however they are capable of
being adjusted marginally to fairly remunerate Counsel for services performed. My review of
three categories of cases (see below) revealed that on many levels, Counsel's work is not
paid for at all or if it is paid for, it is negligible.

LEVEL OF FEES

I was instructed to prepare an independent report on three primary types of cases for which
Counsel are regularly instructed by the Board:

1) Childcare cases
2) Judicial Separation and Divorce cases (Circuit Court)
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3) Hague Convention cases

I was briefed with fully redacted Counsels’ working papers (from which the identity of the
parties nor personal details could be discerned) for Hague Convention cases and Divorce
cases. | read them and noted the principal areas of work undertaken by reference to obvious
“steps” in the cases such as pleading work, motions, appearances, consultations, briefing,
refreshers, for mention dates, Judgment and research. | examined these by reference to the
dates upon which the work was undertaken. | then estimated the time that, in my opinion,
reasonably should have been devoted to each task or category of work. Once this was
completed, | prepared a table of estimated total time and labour which | then contrasted with
the total fees paid in each of the cases. | performed this exercise (known as the “Expense of
Time" exercise) to evaluate approximately the average or median hourly rate being paid to
Counsel for their services. In order to cross check my own estimate, | called for a meeting
with the individual Barristers who acted in each of the above sample cases. | did this to
perform a sense check of my estimate with the intimate knowledge and memory of each
Counsel and | re-assessed each entry. This exercise also enabled me to familiarise myself
with the nature and extent of the services performed (as a file will never contain all relevant
information). The results of each estimate were considered in light of the issues in the case,
the Terms and the ultimate fee paid to Counsel. The results of the estimates and the “Expense
of Time” exercise are stark. The median rates (by reference to work actually and reasonably
undertaken) point to unfair remuneration. Within the legal services market, | doubt if any lower
rates can be found. The rates arising (€51-€68) can be compared against the following:

1. They are half of the current Trainee Solicitor rates charged by the larger commercial

firms.

2. They are a quarter of the lowest rates allowed by independent Adjudicators (Taxing
Masters).

3. They are less than the Boards own applicable hourly rates (when such are applied) of
€76 and €150 for non-court work.

4. They are less than the lowest rates deemed reasonable (which are currently under
challenge) by Independent Commissions of Inquiry.

5. They are less than non-legal fees paid to professional Guardian Ad Litem.
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Evaluating the work of Counsel by reference to hourly rates is only one measure to assess
the viability of the work. It is a helpful indicator. It does not mean that Counsel ought to be
paid by the hour. For many reasons assessing fees in that manner would be unwieldy for both
Counsel and client and is almost impossible to assess and control. The cost of supervision
and control of such an approach in itself would be considerable. There are potential variations
to the existing structure that would improve the process. The difficulties from the perspective
of Counsel are in the main twofold: the pricing is too low and large categories of work are not
being paid for at all. This appears to have come about by the passage of time and changing
circumstances such as;

e Length of court hearings

* Increased documentation being briefed

e Court listings

* Increasing complexity (legally and factually)
¢ Increased responsibility

¢ Increased number of Court appearances
THE CASE FEE

The existing framework does not capture nor reflect work of Counsel that typically prevails in
2018. A modification of fee payments and a broadening of the categories and modernisation
of some of the fee concepts would address that. At the heart of the problem is the rigidity of
the 2012 Rules and, in particular, the concept of a Case fee and what it covers. It is an
omnibus fee that gives no weight to actual and real work undertaken. It is a “one size fits all”
approach that has little regard to actual work undertaken. It is not transparent and the lack
thereof penalises Counsel. Counsels Case fee simply covers a multitude of legal categories
of work that in most sectors of the legal services industry are paid for separately. These are:

¢ Consultation(s)

e Pleading(s)

e Motion(s)

* Settlement negotiation(s)

o Case Progression Hearing(s)

e Appearance(s)
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All other categories' are for the best part subsumed into the Case Fee. To illustrate how this
works it is important to distinguish between a Brief fee and a Case Fee. A Case fee is more
restrictive than the more commonly used concept of a Brief fee. Where a Brief fee is paid
separate distinguishable items of work pre and post hearing are noted and paid for separately.
A Brief fee includes attendance on the first day of hearing. If those pre and post hearing items
are paid at only nominal levels, the Brief fee is treated as the equaliser to ensure overall
payment is satisfactory and fair. Where a Case fee is applied no such equalisation occurs
and more often than not the extent of work required in the pre hearing phase means in effect
the preparatory work such as make-up of the brief, the preparation of evidence, collation of
Authorities and the first day of hearing is almost undertaken free gratis by Counsel. |illustrate
the point by setting out below the six categories of costs separate to Brief preparation and
attendance on the first day. For each, | have placed a fair and typical fee for each item of
work. | have then benchmarked this against the Case fee (using the Circuit Court Case fee of
€1,145.00). The fees listed below are typical for Circuit court work. The cumulative value of
the fees listed below is €1,150.00. The Case fee is €1,145.00. In this example, if there was
one consultation, a Defence, one Motion, one settlement meeting and one Appearance it
effectively means no fee is paid for the preparation, nor the first days hearing. | understand
many Circuit Court cases will have more than one of each of these categories thereby eroding
the value of the Case fee further making it negligible or non- existent.

€
e Consultation(s) 150
e Pleading(s) 200
e Motion(s) 200
¢ Settlement negotiation(s) 300
¢ Case Progression Hearing(s) 150
e Appearance(s) 150

The simplicity of a Case Fee from an administrative perspective is attractive, but it is neither
fair nor reasonable. Legal costs are moving on to a new era of transparency, concepts and
new structures (Office of the legal Costs Adjudicator will become operative this year) and the
existing concepts of the 2012 Terms, in my opinion, require adjustment to bring them in line
with the ever changing environment in which costs are incurred. Hourly rates and the
application of hours to rates is a blunt tool and as such is not a viable alternative, however a

! One exception to this appears to be the €200.00 provision for Section 35 and Section 37 Applications in the Circuit Court.
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structure of weights and grading is possible to allow for fair remuneration, value for services
rendered but which, at the same time, does not cause administrative burdens for the Board.
The inherent difficulty is the preparatory time. This is a significant portion of the work of
Counsel. It is hard to quantify and capture however it should be paid for. The level of
preparation before any case is an essential component of the general administration of justice
and ensuring cases are progressed through the courts as expeditiously as possible.
Preparation time, read in, preparation of evidence, written submissions are key factors in
keeping lists moving. This work is largely undertaken in chambers and appears to be largely

uncaptured.
CONCLUSION

The analysis of each type of case revealed similar results and heavily pointed to median rates
below industry standards and in some instances below the guidelines of the 2012 Terms. The
Terms provide for recommended hourly rates for some non-court work (€76) and court work
(€150). Across all three categories the substantive body of work is paid below these rates.
This appears to have come about because of the concept of the Case fee and what it covers.
In the 1998 Terms, the fees were fixed on the basis that Counsel might spend an average
amount of time (believed to be based on averages of 12, 15 & 20 hours for District, Circuit and
High Courts respectively). This median or average approach also appears to have influenced
the fees for the 2012 Terms. The increased documentation, complexity, changed court
practices and professional time expended on these cases strongly suggests a re-appraisal of
these is required. It is noteworthy that the hourly rate in 1998 of £70.00 (€88.88) is more than
the lowest rate in the 2012 Terms, notwithstanding the passage of twenty years.

The Childcare analysis stands out more than others as the rates/fees paid to Counsel are
notably less than professional Guardian Ad litem. On a lesser level, | note that the travel
expenses are measured at 50% of the highest Civil Service rate which appears unfair.

Stephen Fitzpatrick = o

B.A. Solicitor . —acs oo SN A
i

F.ILLCA y

)

23.1.2018
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PETER FITZPATRICK & COMPANY

SF/289/16/CR 20" December 2017

Re: Legal Aid Fees - Childcare

ocer I

| refer to the above matter.

I have reviewed the documentation briefed to me in this matter which comprised of a comprehensive
narrative (in Table form) of work undertaken by Counsel and a second Table which identified the payments
actually made to Counsel. The narrative is most comprehensive because it highlights the type of
documentation received (and the extent thereof) and the work undertaken by Counsel. It is also very clear
as it contains a description of the services performed by reference to dates upon which the work was
undertaken. There is additional helpful information distinguishing the different time spent on preparation for
hearings and actual court time and waiting time.

On review of this brief, | formed an opinion on the reasonable amount of time to be assigned to each of the
tasks involved. In the attached Table, | set out the result of that exercise. | also met with Counsel twice and
| made enquiries about her own estimate of time and how it had been arrived at. The total time noted on
Table no. 2 can be cross referenced with the ultimate fee paid in this matter (in order to test the
reasonableness of that fee). You will note from the Table no. 2 that 452 hours were reasonably spent. This
can be measured against the total fee paid by the Legal Aid Board (€22,200.00).

The fees ultimately paid for Counsels work were in accordance with the 2012 Terms and Conditions. Within
that framework there is no Brief fee. Instead the Terms provide for a primary fee entitied a “Case Fee". This
is an indiscriminate fee of an omnibus nature that covers all work (save items 2-4 below) no matter what
level of documentation is furnished. The basis of charges in the 2012 scheme are broken down into five
primary types of fees which are:-

1. Case fee of €750.00

2. An additional fee of €150.00 per interim care order
3. A Refresher fee of €400.00

4. A Judgment fee of €150.00

Examining the work actually and reasonably undertaken in the example given to me with the ultimate fee
paid, yields a stark result. The fee paid of €22,200.00 means an average hourly rate of €49.12 per hour is
being paid. This however is not a frue reflection as the total amount of time spent by Counsel is more than
what is paid for as the 452 hours only reflect costs captured by the Terms. Additional professional time

Stephen Fitzpatrick Paul English Martin Raftery
Eimear Fox Stephen McDaid Tommy Brennan Andrew ﬁ'&zpatrick Rose Sorohan Peter Fitzpatrick [Consultant]
VAT Registration Number: |IE 4881495) Registered No: 118188
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arose that is not included. The categories of costs excluded by the Terms can amount to considerable work.
The obvious categories are;

¢ Drafting letters of Voluntary Discovery,

e Drafting Discovery Motion and Grounding Affidavit,

e Preparation of Legal Submissions.

» Review of Discovery documents [often a review of DVDs of interviews).

e Access applications (if listed on the same day as an Interim Care Order).

* Application for Directions under Section 47 (if listed on the same day as an Interim Care Order).
e Appearances when the matter is in for mention.

e Preparation time.

The Case fee in particular is inadequate as it does not reflect the evolving nature of a Brief/instructions. The
papers of Counsel increase throughout the currency of the case and no payments are made for reading in
as the brief grows in volume and perhaps complexity. There is no flexibility. In this case, the following
documents were first briefed;

2 Social Worker reports

2 Minutes of Case meetings
GAL Report

Medical reports

2 Parental Capacity reports
5 Care Plans for each child.

onhwN=

The fee of €750.00 when first set seems to have been heavily influenced by an assumption that thirteen
hours work might be involved for the most basic of cases. My analysis of this case reveals significantly
more time is required in preparation at the outset and throughout the lifetime of the instructions. The Case
Fee lacks transparency and the “one size fits all’ approach means that how (and to what extent) Counsel is
remunerated, is a matter of chance and circumstance. | understand most cases will involve at least one
consultation, one pleading, several case progressions and one Motion. Counsel is therefore at the mercy of
the facts of the case. In addition the behavior of the parties can determine remuneration. Perversely, the
more involved and difficult cases (involving more consultations, motions, pleadings and settlement
meetings) will under this scheme pay Counsel less because the value of the fee paid to Counsel as a result
is eroded significantly. This lost time is not “made up for" on other categories of payment. There is no
balancing provision and significant work of Counsel is not captured at all by the Terms.

I also observe that Counsel instructed by the Legal Aid Board in Childcare matters have perhaps the
greatest burden, yet are paid substantially less than Counsel representing the CFA or Guardian Ad litem.
The CFA scheme is much broader and encapsulates work that the Legal Aid Board scheme does not. The
disparity between the levels of fees payable by the respective agencies on Full Care Orders is notable (CFA
pay over twice the fee payable by the Board). Refresher fees are also notably lower.

| hope this assists.
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Yours faithfully,

STEPHEN FITZPATRICK
stephen.fitzpatrick@peterfitzpatrick.ie

Encl. Table of Fees
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PETER FITZPATRICK & COMPANY

SF/289/16/CR 20" December 2017

Re: Legal Aid Fees - Divorce prceedings

Dear

| refer to the above matter.

| have reviewed the documentation briefed to me in this matter (redacted files and correspondence) relating
to Divorce proceedings. On review of this brief, | formed an opinion on the reasonable amount of time to be
assigned to each of the tasks involved. This | undertook by reference to the primary dates upon which work
was undertaken. In the attached table, | set out my estimate of hours spent. Once this exercise was
undertaken, | met with Counsel and | made enquiries about her own estimate of time and verified whether
mine varied to any great degree. It did not.

The estimated time can be cross referenced with the ultimate fee paid in this matter (in order to test the
reasonableness of that fee). You will note from the table that 21.5 hours were reasonably spent. This can
be measured against the total fee payable by the Legal Aid Board (€1,145.00 was paid). The fee paid is
entitled a “case fee". It is an indiscriminate fee of an omnibus nature defined in the 2012 scheme that
covers all work no matter what level of documentation is furnished. It also includes the costs of one Motion
and all pleadings. The basis of charges in the 2012 scheme are broken down into five primary types of fees
which are:-

Case fee of €1,145.00

Case fee where Counsel is briefed after the Notice of Trial of €750.00
An additional fee of €200.00 per interim Application

A Refresher fee of €400.00

A Judgment fee of €150.00

aopON=

In the example given to me no fees for refreshers interim applications nor Judgment fees arose and
therefore the time estimated by me is relevant only to the “case fee" of €1,145.00.

My estimate of the total time spent is 21.5 hours. Applying an hourly rate of €250.00 per hour would yield a
fee of €5,375.00. The fee paid €1,145.00 means an average of €53.25 per hour is being paid. That is
grossly inadequate and particularly so because it appears to be the case that Barristers regularly instructed
in Divorce proceedings by the Legal Aid Board are in excess of ten years call. A crude but notable
benchmark is that this work is paid at approximately half of the rate some of the top five firms charge out for
their trainee solicitors.

Stephen Fitzpatrick Paul English Martin Raftery
Eimear Fox Stephen McDaid Tommy Brennan Andrew B8zpatrick Rose Sorohan Pster Fitzpatrick [Consultant]
VAT Registration Number: |E 4881495) Registered No: 118168
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The concept of a case fee is out dated. The fee of €1,145.00 when first set was it seems heavily influenced
by an assumption that 13 hours work might be involved for the most basic of case. My analysis of this case
reveals significantly more time is required. This case however was a relatively straightforward one and one
could easily conceive of another one whereby there would be:-

Several further interim applications

Heavier documentation and more complex documentation
Multiple consultations in advance of hearing

Additional pleadings

SRR

Extra work falling within the above categories is not provided for within the existing framework. The
application of a case fee is a “one size fits all” approach. Such an approach might work for all participants in
a scheme such as this if there was a significant volume of work and on any given day as Counsel would be
in a position to hold multiple briefs. That might work because over time the good would pay for the bad and
these matters could be considered “on the round”. That is simply not the case because the listings of the
Court (and the number of Judges hearing these cases) does not allow for the retention of several briefs. In
addition, the level of documentation and the extent of the issues contained within the brief precludes any
more than one brief being held on any one day.

The work of Counsel in these cases is in my opinion improperly provided for. There is over reliance on
Counsel to such an extent that it appears even within the context of Counsel's case fee, Counsel are at
times asked to undertake work that ordinarily is within the remit of the solicitor. This therefore erodes the
value of the case fee for the Barrister.

In addition the “one size fits alf' approach makes no distinction for the seniority of the Barrister. If it is the
case that the Board is regularly instructing Barristers with only in excess of ten years call, then there is no
recognition of this in the fee. It means the Board is requiring minimum standards of experience but it is not
willing to pay for that experience. Even if the Board elected to use Barristers that are relatively
inexperienced and perhaps only several years at the bar, the rates are in my opinion still wholly inadequate.

The scheme itself lacks sophistication because there is no provision for a form of proper certification by the
Solicitor to account for difficult and complex cases and those that are more document heavy. Within other
State Bodies there are schemes in operation to account for such variables.

The case fee also lacks transparency. The multiple components to it obscures the fee. A fairer approach
would be to sub divide the case fee into proper component parts and assign flexible fees or indeed a range
of fees (depending on certification). Obvious components are:-

Pleading fees
Brief fees
Consultation fees
Refresher fees
For Mention fees
Motion briefs
Judgment fees

NoorwN =

The case fee captures most headline work and is grossly inadequate for even the most basic of divorce
applications. It also appears to be considerably removed from the general marketplace.

This case is simple one with little variation however most cases will require many consultations, Motions and
negotiations, appearances. As a result the value of the fee paid to the Barrister is eroded significantly and is
likely to be considerably lower than the €53.25 per hour.

There are a number of other variables of the case that could significantly impact upon a Barrister's time and

they are simply not catered for (travel time to other jurisdictions and of course waiting time). It would not
take too much effort to formulate a fair working guide or scheme for payment of Counsels’ fees that is

59
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reflective of work reasonably and actually undertaken by Counsel. This could be easily undertaken to
ensure there is value to that public for the services rendered but is equally balanced and fair in the
payments made to the Barristers engaged.

| hope this assists.

Yours faithfully,

STEPHEN FITZPATRICK
stephen fitzpatrick@peterfitzpatrick.ie

Encl. Table of Fees
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Peter Fitzpatrick & Company
Haliday House, 32 Arran Quay, Dublin 7
Ph: 01 873 0688 DX 1053 Four Courts

PGt e Worklundertakenteespgeany 1 W ST TGN [ HOUrSTESt|
24/04/15 Receipt of brief of 62 pages which included backgro‘und do.cur.nentatio‘n, Mediated 1hr 30 mins
agreement of 2012 and correspondence. Undertaking preliminary review.
28/04/15 Rev.iew documentation briefed, prepare Defence and Counterclaim and letter of 3 hrs
advice
01/05/2015 - Receipt of letters of instructions on 1st May, 13th May, 17th June and 18th June 1hr
18/06/2015 2015 noting content and updated instructions.
26/11/15 Receipt of case progression attemfiance note and {Jp to date ipter party 1hr 30 mins
correspondence (13pages), vouching documentation and review thereof.
Receipt of further vouching documentation (23pages) , further case progression )
14/12/15 1hr 30 mins
112/ Order and diary date of hearing ( listed for a half day).
10/02/2016- Receipt of Updated Affidavit of Means and review thereof and associated 1hr 30 mins
16/2016  documentation (36pages).
Recei v i rt(7 , briefing d i leadings 9 .
22/02/16 eceipt of formal Valuation repo .( pages) ‘rle u"lg ocumentation ( p ea‘ ings 90 2hrs 30 mins
pages), vouchers(75pages) analysing and verification of figures and the claim.
Preparation for hearing by final read in of brief, preparation of examination and
03/03/16  cross examination (Shrs) attending pre-trial consultation on morning of hearing (1 9 hrs

hr) and attending hearing (4).

21hrs 30 mins

Page bof 1
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PETER FITZPATRICK & COMPANY

SF/289/16 16th January 2018

Re: Legal Aid Fees- Hague Convention case

ocar I

| have reviewed the documentation briefed to me in this matter (redacted files and correspondence) relating
to important and urgent Hague Convention proceedings.

On review of this brief, | formed an opinion on the reasonable amount of time to be assigned to each of the
tasks involved. This, | undertook by reference to the primary dates upon which work was undertaken. In the
attached table, | set out my estimate of hours spent. Once this exercise was undertaken, | met with you
twice to receive your own estimate of time and verify whether mine varied to any great degree.

The estimated time was then cross referenced with the ultimate fee paid in this matter (in order to test the
reasonableness of that fee). You will note from the table that 68.5 hours were reasonably spent. This, when
measured against the total fee payable by the Legal Aid Board (€4,285.00 was paid) shows the fee is unfair
and inadequate for services provided. The fee paid includes a “Case fee”. It is an indiscriminate fee of an
omnibus nature defined in the 2012 scheme that covers all work no matter what level of documentation is
furnished. It also includes the costs of one Motion and all pleadings. The basis of charges in the 2012
scheme are broken down into three primary types of fees which are:-

1. Case fee of €2,135.00
2. Refresher fee of €1,000.00
3. A Judgment fee of €150.00

Many typical categories of costs are not paid for no matter how many arise. The obvious ones are
consultations, court appearances, interim applications. In the example given to me two fees for Refreshers
arose (one for written submissions and one for a day long Judgment). There was no child assessment
application although normally there would be that type of application in a case of this nature. If additional
work arose under such an application, it would have had no bearing on the fee paid notwithstanding the
significant work involved.

The analysis of the total time spent came to 68.5 hours. Applying an hourly rate of €250.00 per hour would
yield a fee of €17,125.00. Application of the Tusla rate for Childcare matters would yield €13,700.00. The
fees paid of €4,285.00 are notably lower and it points to an average of €62.55 per hour. That is grossly
inadequate and particularly so because it appears to be the case that Barristers regularly instructed in this
type of case are in general are in excess of ten years call. Using the number of hours as a "checking
mechanism” for the reasonableness of the fee in the first instance, means that this work is inappropriately
paid. It is not a suggestion that the work should be paid on an hourly basis. It points to the fact the payment

Stephen Fitzpatrick Paul English Martin Raftery
Eimear Fox Stephen McDaid Tommy Brennan Andrew ﬁzzpatrick Rose Sorohan Peter Fitzpatrick [Consultant]
VAT Registration Number: |E 4881495) Registered No: 118168
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is unfair. Independent benchmarks will also show the fees require revision. The primary reason why the
fees are unfair is because a notable number of categories of work are excluded.

| note the fixed refresher fee of €1,000.00 applies to Junior Counsel only is not lead by Senior Counsel and
where Junior Counsel does not advocate in court. When lead, it is reduced to €300.00. At face value that
appears harsh. If the brief fee is paid at approximately two thirds, | see no obvious reason to depart from this
for a refresher fee. The fact Junior Counsel may not be “on their feet” does not diminish the work to be
undertaken. This looks like a double discount. In practice, this inter alia is why the fee is not of parity with
Senior Counsel and is instead generally measured at two thirds refresher.

Yours sincerely,

STEPHEN FITZPATRICK
stephen fitzpatrick@peterfitzpatrick.ie

Encl
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Peter Fitzpatrick & Company
Haliday House, 32 Arran Quay, Dublin 7
Ph: 01 873 0688 DX 1053 Four Courts

. Date  Workundertaken | HoursEst

: e

Receipt and review of comprehensive brief containing extensive documentation
30/09/14 including, amongst other matters, an exchange of approximately 100 text

messages.
01/10/14 Drafting Special Summons and Grounding Affidavit 08.10.14. 4 hrs
08/10/14  Brief written advices on timing of issue of proceedings. 30mins

Attendance in Hague Luxembourg Convention List ("HLC List") in the High Court for
22/10/14 the purposes of ensuring respondent gave necessary undertakings and receiving
court directions in relation to exchange of Affidavits.

1hr
Attendance at HLC List in relation to receipt of replying Affidavit and issue of
12/11/14 . .
proposed vaccine for child. 1hr
19/11/14 Attendance in HLC List at which paint the vaccine issue had been resolved. 1hr
24/11/14 Drafting Replying Affidavit of approximately thirty paragraphs on behaif of
Applicant. 4hrs
l:f,J 03/12/14 Attendance at HLC List in relation to directions. 1lhr
O_  03/12/14 Consultation with case worker following court to settle final version of 1hr
Affidavit.
Advice on correspondence between solicitors in connection with admissibiility of
18/12/14 L
exhibits. 30m
19/12/14 Attendance in High Court when matter was in "for mention". 1hr
07/01/15 Drafting second Replying Affidavit on behalf of Applicant. 2hrs
Reviewing official documents from French Authorities in relation to domestic
09/01/15 | T
violence legislation in France. ihr
- 14/01/15 Attendance at HLC List for directions. 1hr
. 21/01/15 Drafting letter to be sent by Applicant's solicitors to Respondent's solicitors. 30m
. 27/01/15 Preparation of detailed legal submissions as directed by the court {twelve pages) 6hrs
Drafting Notice of Motion and Grounding Affidavit in respect of Applicant's
02/02/15 .
application for access. 1hr30m
. 03/02/15 Attendance at High Court to move application for short service of access Motion. 1hr
. 04/02/15 Attendance at High Court to move aplication for short service of access Motion. 1hr
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. 04/02/15

06/02/15

09/02/15 -
10/02/15

11/02/15

12/02/15

L]
. 22/02/15
L]

04/03/15

B 11/03/15

Peter Fitzpatrick & Company

Haliday House, 32 Arran Quay, Dublin 7
Ph: 01 873 0688 DX 1053 Four Courts

Advising on contents of Affidavit to be sworn by solicitor for Applicant in relation
to application for short service.

Hearing of access Motion. This involved being engaged in telephone discussions
directly with the Applicant (who was then outside the country) in the presence of
instructing solicitor and negotiating with the solicitors for the respondent - the
access was ultimately agreed and was ruled in the early afternoon - the matter
took the entire morning and counsel was finished at about 2.30 pm. {including
preparation time)

Preparing for trial which included:- Reading papers and preparing submissions for
the Trial. Preparing booklets of authorities which involved agreeing contents
thereof with Counsel for the Respondent and copying/printing and collating of the
authorities thereof with Counsel for the respondent and copying/printing and
collating of the authorities. One ad a half hour consultation with the client on the
evening before the Trial. conducting negotations with Counsel for the Respondent
in attempting to resolve the matter (this involved preparing detailed draft Terms
of Settlement).

After approximately two hours of unsuccessful negotiations, the trial commenced
before the High Court at 12 noon and went on for the rest of the day.

The matter went into a second day and further work was involved. Particulars
of this additional work are set out below.

Second hearing day

The matter was in "for mention" in relation to a supplemental Affidavit which had
been filed.

Judgment was given. This actually involved a full day before the Court and with the clien

Subsequent to the above, it was necessary to reduce the foregoing oral undertakings to \

The terms of the agreed Order were handed into Court and ruled formally.
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OPINION

LEGAL AID FEES

Peter Fitzpatrick & Company
Legal Costs Accountant
Haliday House

32 Arran Quay

Dublin 7.
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Appendix 3

District Court Practice Direction DCO5
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DCO05
Dublin Metropolitan District - Dolphin House
Practice Direction

Case Management in Child Care Proceedings

1. Overriding objective

1.1

1.2

2.1

2.2

2.3

3.2

3.3

The overriding objective of this practice direction is to enable the court to deal with each case in a
manner which is just, efficient and cost effective and, in particular ensuring:

(a) Thatin all decisions, directions and recommendations made with respect to the
conduct of the case, the safety, welfare and well-being of the child or young person,
the subject of the proceedings, are paramount;

(b) That it is dealt with expeditiously and fairly;

(c) That it is dealt with in a manner which is proportionate to the nature, importance and
complexity of the issues;

(d) That the parties are on an equal footing; and

(e) Thatitis allotted an appropriate share of the court’s resources while taking into
account the need to allot resources to other cases.

The court will give effect to the overriding objective when it interprets the provision of this practice
direction, however the practice direction does not limit or interfere in any way with the powers and
discretions of the judge under the Child Care Acts 1991-2011 and District Court Rules either
generally or in a particular case.

Save in exceptional circumstances

The hearing of such proceedings should be completed in this court within nine months to one year
from the date of commencement or earlier in appropriate cases.

The Child and Family Agency (CFA) should in advance of instituting proceedings have regard to the
Principals of Best Practice in Child Protection contained in paragraph 1.1.1 of the Children First
National Guidance for the Protection and Management of Children (2011) and evidence of such
compliance should be available as set out in Appendix 1.

The parties should have an opportunity of entering into productive discussions at the earliest
possible opportunity.

Legal representation

The CFA shall endeavour to inform every respondent of their entitlement to apply for civil legal aid
and to furnish them with the address and telephone number of the nearest law centre as well as
the law centre in Dolphin House in this regard.

Respondents who wish to be legally aided should be made aware of their entitlement to have their
application prioritised in law centres. They should also be made aware of any scheme or facility for
the waiver of any legal aid contribution. Supports available to overcome potential vulnerabilities
with regard to issues of capacity, literacy, first language etc. should be made known to them at the
earliest opportunity.

Without prejudice to paragraph 3.1 any respondent who wishes to proceed without a legal
representative remains entitled to do so.
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3.4

4.2

4.3

5.2

53

5.4

5.5

6.2

In the event that a legal representative for a party becomes aware of any circumstance or
circumstances which may warrant the provision of additional assistance to overcome barriers that
impede access to the court system by persons with physical, mental or sensory disabilities the legal
representative may apply to the court for directions.

Guardian ad Litem for the child

Where the court is satisfied that it is in the interests of the child and the interests of justice to
appoint a Guardian ad Litem in any proceedings under Parts |V, (care/supervision proceedings),
Part VI (children already in the care of the CFA), and Part IVA as inserted by section 16 of the
Children Act, 2001 (children in need of special care and protection) and where the child to whom
the proceedings relate is not a party, the court may appoint a Guardian ad Litem to independently
establish the wishes, feelings and interests of the child and present them to the court with
recommendations.

The format of Guardian ad Litem reports to court should adhere to the template set out in
Appendix A of the Children Act Advisory Board Guidelines in addition to paragraph 8.3 of this
practice direction.

The Guardian ad Litem shall be provided with access to all CFA files, memoranda and notes
regarding the child in respect of whom they have been appointed by the court. The Guardian ad
Litem shall also be given notice of all applications and copies of all reports to court.

Direct participation, party status and representation of child

Where a request is made by a child to be present during the hearing or a particular part of the
hearing of the proceedings such request may be brought to the attention of the court in order for
the request to be considered within the parameters of section 30 (2) of the Child Care Act, 1991.

The court may direct the procurement of a report pursuant to section 27 (1) of the Act to assess the
level of maturity of the child and their capacity to make independent autonomous decisions in
respect of their care and welfare in the context of the proceedings.

Where the court is satisfied that it is necessary in the interests of the child and the interests of
justice to join a child as a party to the proceedings or a particular part of the proceedings it may do
so having considered:

(a) The age of the child;

(b) The level of understanding of the child;

(c) The wishes of the child; and

(d) The circumstances of the case including any report as set out at paragraph 5.2.

The court may appoint a solicitor to represent the child in the proceedings and give directions as to
the performance of his duties (which may include, if necessary, directions in relation to the
instruction of counsel).

The legal representative for the child is subject to the ethical requirements applicable to all
solicitors and barristers, and must represent the client’s instructions in the proceedings.

Service and listing of certain care applications

Where proceedings are commenced by application under Part IV of the Child Care Act, 1991 proof
of service of the application as stipulated in the District Court Rules S.I. No. 93 of 1997 and District
Court (Child Care) Rules S.1. No. 469 of 2008 shall be filed in court together with any relevant letter
from CFA to the respondents preceding the litigation and accompanied by such other documents
required or relied upon in connection with the application at least 2 clear days before the date
listed for hearing.

Service of proceedings out of the jurisdiction pursuant to EC Regulation 2201/2003 shall be
effected in compliance with the requirements of EC Regulation 1393/2007 and S.1. No. 635 of 2005
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6.3

6.4

6.5

6.6

6.7

6.8

6.9

6.10

6.11

and S.I. No. 367 of 2009 and the standard forms as set out in the Appendix to the Service
Regulation shall be used.

Service of proceedings or notice of proceedings or a non EU country shall be preceded by an
application for leave to serve the proceedings out of the jurisdiction made ex parte and shall be
supported by an affidavit, in accordance with the District Court Rules.

Service of proceedings or notice of proceedings under the Protection of Children (Hague
Convention) Act, 2000 shall be effected in accordance with District Court (Hague Convention 1996)
Rules 2011.

In circumstances where the CFA have assumed the care of a child or young person under section 12
(3) of the Child Care Act, 1991, it shall use its best endeavours to immediately inform the parent or
parents having custody of the child or person or persons acting in loco parentis that the CFA has a
statutory obligation to make an application to court for an emergency care order pursuant to
section 13 (3) of the Child Care Act, 1991, unless it decides to return the child(ren) to their care.
Furthermore the CFA shall advise them that they should immediately seek legal advice and
representation as set out in paragraph 3.

Where the CFA determines that it must apply to court for an emergency care order it shall use its
best endeavours to inform the parent(s) or person acting in loco parentis as soon as practicable of
the date, time and location of that intended court application and take all steps necessary to
ensure that they have been informed of the need for legal advice and representation as set out in
paragraph 3 for the purposes of the said emergency court application unless the court is satisfied
that to do so would compromise the safety of the child.

Where proceedings are commenced by way of application under Part Ill of the Child Care Act, 1991
following the removal of a child or young person under section 12 of the Child Care Act, 1991 or
following assumption of a child or young person into care under section 13 (4)(c) the application
under Part lll or IV shall be served on the parents, or person or persons, with custody or care of the
child as soon as practicable and evidence of service or attempted service is to be filed in the court
office together with evidence of having notified the respondent(s) of their rights to apply for
priority in procuring legal aid and advice and the location and contact numbers of the law centres
to which such application can be made as well as the right to apply to have the application
processed on an emergency basis.

Where proceedings under Part Il section 13 of the Act are brought the application shall be
grounded on an affidavit sworn by the appropriate CFA personnel, or on information on oath and in
writing sworn by the appropriate CFA personnel. A copy of the affidavit or information shall be
served on the respondents with the application.

Where proceedings under Part 1l section 13 are brought ex parte application pursuant to section
13 (4)(c) to have the application heard ex parte and the application shall be grounded on affidavit
sworn by the appropriate CFA personnel, or on information on oath and in writing sworn by the
appropriate CFA personnel. A copy of any order (including an order to dismiss), shall be served on
the respondent(s) as soon as practicable. A note of evidence given by the CFA during the said
application shall be prepared as soon as practicable by the CFA or their solicitor and approved by
the judge and a copy of any affidavit or information and of the note of evidence shall be available
to the respondents on application to court.

The CFA shall on request provide the solicitors for the respondents with access to all reports and
documentation or records relied upon by the CFA or to which it has had regard in forming the
opinion that the relevant statutory threshold under section 13 of the Act has been met or exists so
as to require them to initiate proceedings. Unrepresented parties shall be provided with access to
such documentation in accordance with clause 11.4 of this practice direction.

Notice of the hearing of an application for an emergency care order under section 13 shall be
served at least two days prior to the date fixed for hearing the application unless in the urgency of
the matter requires the matter to be heard ex parte.
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6.12

6.13

6.14

6.15

7.2

7.3

7.4

7.5

7.6

7.7

7.8

7.9
7.10

8.1

An application by the CFA for an interim care order (section 17) shall be served on the respondents
in accordance with the District Court Rules Order 84 Rule 9. However where possible at least seven
days notice should be given to the respondents. In the case of a party residing out of the
jurisdiction service shall be in accordance with S.I. No. 367 of 2009: District Court (Service in
Member States of Judicial and Extra-judicial Documents in Civil or Commercial Matters) Rules 2009
or S.I. No. 301 of 2011: District Court (Hague Convention 1996) Rules 2011 or the District Court
Rules for service outside the jurisdiction in non EU countries.

Any application for the extension of an interim care order under section 17 should be served on the
respondents in accordance with the District Court Rules with relevant proof of service filed in court.

An application for a care order under section 18 or an application for a supervision order under
section 19 should be served on the respondents at least seven days prior to the date listed for the
hearing of the application and filed in court with relevant proof of service at least four clear days
before the date listed for hearing.

Where a respondent cannot attend court by virtue of his involuntary detention in a State
Institution, arrangements may be made for that respondent to appear by way of (audio visual link)
AVL or telephone;

Filing of documents and reports

All applications to court, initiating papers, court reports and draft orders shall be filed by email
within the time frames set out in the District Court Rules / this practice direction .

The title of the covering email should cite the name of the applicant and the names of the
respondent(s) to the proceedings, the court file record number where relevant; and the date on
which the matter is returnable before the court.

Reports and applications filed by the Guardian ad Litem should in addition also cite the name of the
particular child or children in respect of whom the matter is filed.

All attached documents including PDF documents should be titled/labelled (in the icon) in a manner
which identifies the nature of the documents, the date of the document and case to which it refers.

All reports should be in “Portable Document Format” (PDF). A file created with a word processor, or
a paper that has been scanned, must be converted to PDF to be filed electronically with the court.

All documents within an email must be correctly titled with name of particular case, and contents
of the document, i.e. CFA Social Work Report or GAL Report, including date which the matter will
appear before the court.

All proposed orders submitted for a judge’s editing, if necessary, and signature shall be filed in a
format compatible with WordPerfect and not in PDF.

The original of all applications and court reports (duly signed by the party or parties generating
such report) shall be filed in court on the morning of the hearing; any exhibits must be properly
tabbed and all papers firmly bound (“book style”). A printed copy of the filing email must be
attached to the front of the document.

The court may excuse a party from electronic filing for good cause shown.
Personal litigations are not expected to file papers by email.
Standard directions

On the return date when an interim care order application (ICO section 17) comes before the court
and if the court determines that an Interim Care Order should be granted or extended the court
may further list the proceedings to a date not to exceed 28 days (or such longer period as may be
agreed by the respondents and approved by the court in the interests of the child) after the date of
the ICO with such directions (if any) as is considered to be proper to include -
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8.2

8.3

8.4

(a) Whether the address or location of the place at which the child is being kept is to be
withheld from the parents of the child, or either of them, a person acting in loco
parentis or any other person;

(b) The access, if any, which is to be permitted between the child and any named person
and the conditions under which the access is to take place;

(c) The medical or psychiatric examination, treatment or assessment of the child.

In all cases listed for hearing under section 18 the CFA must file in court at least 7 days in advance
of the hearing including:

(1) A summary of the application;

(2) An A4 folder or folders should be filed in the court containing the following documents
annexed thereto:

() A copy of the child’s birth certificate;
(b) A copy of other relevant certificates;
(c) A chronology of previous court orders & decisions (if any);

(d) Copies of all assessments and reports available to the CFA in respect of the
child;

(e) Other relevant reports and records (e.g.; health and
education/immigration documents);

(f) Key CFA minutes & records regarding the child (including strategy
discussion record/case conference records);

(9) A genogram of family/extended family membership chart;

(h) The care plan pursuant to S.I No. 260 of 1995 or Leaving Care Needs
Assessment Form and Preparing for Leaving Care Plan, or After Care Plan.

Content of social work reports and Guardian ad Litem reports to court should be:

>
>

>
>

As short and focused as possible;

Be clearly set out using numbered paragraphs, headings and sub-headings and numbered
pages;

Balance description and background chronology with evaluation, summary and
assessment;

Differentiate fact from opinions;
Unsubstantiated allegations should be highlighted as such;

Only facts which will be substantiated by evidence at hearing should be contained in final
reports;

Present the information with sensitivity and in a way which does not exacerbate the
relations between the parties;

Be fair to the parties and demonstrate balance;

Avoid unnecessary repetition of material which is available in other or earlier documents
before the court.

On the return date when a supervision order application (section 19) comes before the court and if
the court determines that a supervision order should be granted it may make such directions (if
any) as is considered to be proper with respect to the care of the child and such directions may
require the parents of the child or a person acting in loco parentis to cause him to attend for
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8.5

9.2

9.3

9.4

10.

10.1

11.
111

11.2

11.3

11.3

12,

medical or psychiatric examination, treatment or assessment at a hospital, clinic or other place
specified by the court.

Any party to section 17 proceedings may apply to court on the first hearing or at any time
thereafter during the currency of the ICO for a direction or the variation or discharge of any such
direction under section 17(4) on notice to the other party and the court in accordance with the
District Court Rules, where possible at least 7 days notice to be given to the other party and to the
court.

Application for a extension of an interim care order or for a sequential supervision order

The CFA must file an application for a care order under section 18 in respect of the child before the
expiration of the ICO (or provide evidence of its intention to so do) before applying for an extension
of the ICO.

Any party to the proceedings may apply to extend the ICO and the court may extend the ICO if
satisfied that grounds for the making of an ICO continue to exist with respect to the child.

The applicant shall serve all reports and other documentary evidence to be relied upon for the
application for extension of the said order on the legal representatives of the parties and the court
4 days prior to the date of hearing.

The Guardian ad Litem shall serve all reports on the legal representatives of the parties and the
court 2 days prior to the date of hearing.

Party seeking leave to withdraw or amend application to give notice
A party intending to apply for leave to:

(a) Amend a care application or supervision application (including the grounds upon with
the order is sought);

(b) Amend the order or orders sought in the care application following the making of a
determination that the child or y/p is in need of care and protection; or

(c) Withdraw a care application.
Shall give at least 7 days notice to the other parties of that application, unless such requirement is
dispensed with by the court.
Disclosure/discovery

All applications for disclosure/discovery shall comply with Order 46A District Court Rules.

Where a party to the proceedings is provided with access to a report, document or record it shall
be a condition of such access that the report, document or record or any copy shall not be used for
any purpose other than the proceedings for which the document has been produced, unless the
court otherwise directs.

Where a party is not represented by a legal practitioner access to documents is to be provided by
CFA and such documents may not be photographed, copied or removed without leave of the court.

Original documents produced which are admitted into evidence during the course of the
proceedings will be returned to the producer at the conclusion of the matter and will be destroyed
by the office of the court 42 days after the conclusion of the matter unless arrangements have
been made with the Office of the court to collect the documents.

First directions hearing

73



12.1

12.2

12.3

12.4

12.5

12.6

12.7

13.

131

Immediately following the determination of the second order extending the interim care order the
case shall be listed before the court for a first directions hearing.

In advance of the first directions hearing date the CFA shall (where possible and appropriate)
schedule a formal dispute resolution conference with the parents/guardians and the GAL (if a GAL
has been appointed).

In advance of the first directions hearing date the CFA shall furnish a summary care plan to the
parents, the solicitors for the parents/guardians and to the GAL appointed for the child/y/p at least
four days before the hearing and same shall be filed in court at least 24 hours in advance of the
hearing.

At the first directions hearing the court shall be provided with a list of all witnesses proposed to be
called in support of the application and whether factual issues (disputed allegations) are required
to be determined by the court.

In advance of the first directions hearing date notice shall be given by the respondents to the CFA
and the court whether and to what extent it is proposed to:

(a) Dispute the relevant legislative threshold criteria for the making of the order sought by
the CFA;

(b) The extent of agreement/disagreement as to the content of materials disclosed;

(c) Whether further disclosure or reports are deemed necessary and the reason for such
further disclosure;

(d) Whether witnesses are to be called by the respondents.

Where appropriate and if the threshold criteria are not contested the court may make an order and
directions under section 47 as required or deemed necessary in relation to care of the child/ y/p.

The solicitor and/or counsel attending the first directions hearing shall ensure that he or she:

(a) Is sufficiently familiar with the proceedings as to be able to apprise the court fully of all
relevant aspects of the proceedings; and

(b) Has authority from the party he or she represents to deal with any matters that are
likely to be dealt with at the directions hearing;

(c) Where a party is represented by solicitor and counsel the attendance of only one of
such legal advisors will be allowed on the taxation or fixing of costs (where relevant).

Directions order

At the first hearing or at any hearing in the directions list, the court, having considered the
representations made by the parties or of its own motion shall:-

(a) Make such orders and issue such directions as seem appropriate and may note any
agreement reached between the parties;

(b) Grant an adjournment of the hearing to enable any such orders, directions or
agreements to be implemented, to facilitate the resolution of any further matters
arising thereon and to enable the parties otherwise to prepare fully for the hearing of
the care order or supervision order or section 47 application. Such adjournment shall,
save for substantial and compelling reason, not exceed 28 days;
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14.
141

14.2

14.3

14.4

14.5

14.6

15.

15.1.

(c) Inthe absence of a request for an adjournment, deal with all relevant matters, in a
manner which is best calculated to achieve the objective referred to in paragraph 1 of
this practice direction ; and

(d) Then or at any time thereafter, consider and recommend as it may think appropriate
such forms of alternative dispute resolution as may be helpful to resolve or reduce the
issues in dispute between the parties. Such forms of alternative dispute resolution
mechanism may, inter alia, include conciliation, mediation or arbitration in respect of
some or all of the issues arising in the proceedings.

Listing a case for hearing

Proceedings shall only be allocated a hearing date when the court is satisfied having regard to the
representations of the parties and to the extent of progress in the proceedings that the
proceedings are sufficiently advanced that it is appropriate that they be allocated a date for
hearing.

A case will not be listed for hearing unless the court is satisfied that all directions of the court have
been complied with (including any direction under section 47 of the 1991 Act that the parties
attend an alternative dispute resolution conference).

The parties must advise the court of the names of witnesses and their professional qualifications
and the number and availability of witnesses required for cross examination, and the issues that
are in dispute. In the event that more that one expert witness is to be called to give evidence in
relation to a particular issue or issues, the parties are to outline for the court the reason and
necessity for the multiplicity of expert witnesses and the relevant reports to be relied upon by the
expert witnesses being called.

Each party must inform the court of any matter which might delay or prolong the hearing and
provide the court with a realistic schedule for the hearing of the action, based on a reasoned and
informed view.

In advance of the date allocated for hearing the CFA shall furnish a draft, of the order being sought
from the court, to all other parties and to the court. Each party shall file and serve on the other
party and on the court:

(a) Alist of any affidavits (and other documents) to be relied upon by that party at hearing;

(b) Any application regarding evidence of children or notice to admit hearsay evidence
under section 21-23 Children Act, 1997;

(c) A detailed statement of the real issues in dispute (for example a statement that an
issue in dispute is “whether there is a realistic prospect of family
reunification/restoration” is not sufficient;

(d) Confirmation of the witnesses required for cross-examination.

Notwithstanding the above, the court may for substantial and compelling reasons, at any time
allocate the case a specific date for Hearing in the best interests of the child or y/p.

Pre-hearing call over

There shall be a pre-hearing call over on the Friday not less than one week prior to the

hearing date.

15.2

The solicitor or counsel for each of the parties or, where a party is not legally represented, the
party himself or herself, shall be in attendance.
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15.3

16.

l6.1

16.2

17.

17.1.

Where the court considers it necessary or desirable, it may direct that a party attend the call-over,
notwithstanding the fact that the party may be represented by a solicitor.

Settlement/delay in proceedings

There shall be a continuing obligation and duty on each party to bring to the court’s attention as
soon as possible any matter which might shorten delay or prolong the hearing of the proceedings.

There shall be a continuing obligation and duty on each party to inform the court office/court
registrar of any settlement or part settlement of any proceedings.

Prior to the Hearing Date

7 days in advance of the hearing date all legal representatives and unrepresented parties have a
collective obligation to assist the court by ensuring that:

(a) All relevant applications, affidavits and reports have been filed;

(b) The applications, affidavits and reports have been reviewed and there is no need to
amend the application or file further evidence;

(c) All relevant interlocutory matters have been attended to and the case is ready for
hearing;

(d) The possibility of reaching agreement has been fully explored;
(e) The issues to be addressed at the final hearing are clearly identified;
(f) Evidence addressing those issues is filed or otherwise available;

(g) All expert witnesses, including medical clinicians who are required for cross-
examination are available to attend the hearing and that the witness has been
provided with all relevant material. Where an expert has been jointly instructed any
further agreed additional material is to be provided to witnesses before the witness is
required to give evidence;

(h) All other parties have been notified of which witnesses are required for cross
examination;

(i) The length of time required for examination in chief and cross examination of each
witness has to be estimated;

(j) All witnesses have been time-tabled and are available;

(k) Expert witnesses in particular have been allocated specific dates and times for their
evidence, the length of time allocated for their evidence must be carefully assessed to
ensure that it can be given without the expert witness being required to give evidence
on a further occasion;

(I) All documents the production of which have been sought by witness summons have
been produced;

(m) All documents procured through witness summons and upon which a party proposes to
rely upon at hearing (including by way of cross examination) have been annexed to an
affidavit which has been filed in court by that party;

(n) A chronology of relevant events will be filed a week before the hearing;

(o) Care plans / leaving care plans / after care plans have been filed and served on the
parties;

(p) All clinical assessments have been completed;
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(q) Arrangements have been made for interpreters (where necessary) and the attendance
of any party at the hearing by AVL and where required a remote witness room is
available;

(r) Where relevant arrangements have been made for the child to express wishes to the
judge.

18. Applications for interim orders, directions, access matters, urgent matters and consent orders or
orders subject to approval shall, subject to any contrary direction, be dealt with in accordance with this
practice direction.
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Appendix 1

A PRE PRECEEDING LETTER TO PARENT/GUARDIAN
[Steps taken by the CFA pursuant to paragraph 5.6.5 of Children First]
LETTER PRE PRECEEDING APPLICATION UNDER CHILD CARE ACT 1991

SENT BY [RECORDED DELIVERY/BY HAND]

CFA Office Address/ ContactDirect line

My ref Fax  E-mail Date

Re: [insert name of CFA AREA] CONCERNS ABOUT [insert name(s) of child]

Dear [parent and/or full name(s) of guardian or party in loco parentis of child or y/p]

| am the Team Leader in the CFA area and | am writing to set out the CFA concerns
regarding your care of [name(s) of child/ren].

[ SET OUT CONCERNS]

When you spoke to [name of social worker] on [insert date of last interaction] you
were made aware of our main concerns.

You were also informed of these concerns in [reference to the letter before
Proceedings/ child protection case conference/any social work meetings].

We have tried to work with you to help you address these concerns but unfortunately
these concerns remain.

We are writing to tell you again that we will be going to court to apply for a [care
order][interim care order][supervision order][emergency care order]. You will soon
receive a copy of our application to the court.

We would urge you, if you have not done so already, to get advice from a solicitor.
You should immediately contact your nearest law centre if you cannot afford to get
private legal representation.

Yours sincerely

[Name]Team Leader SW Department

cc. Social Worker [name]

CFA Legal Team Centres and contact details
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Appendix Il

The summary care plan for the child y/p should briefly and succinctly set out the following:

>
>
>

The alleged risk and safety concern(s) for the child or y/p;
The extent of the efforts made for family reunification;

Tasks and demonstrated changes the parents/guardians need to undertake to
achieve reunification safely and the relevant timeframes for the tasks changes to
occur;

The nature of the placement currently proposed for the child (both interim and long
term and whether section 36 Relative Foster Placements have been investigated and
to what extent);

The kind of parent/child/sibling access currently proposed (including frequency and
duration of proposed access and whether it is proposed to be open or supervised)
both on an interim and long term basis;

The child’s health, education, emotional and identity needs and how these will be
met.

Rosemary Horgan

President of District Court

31/01/2013
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Appendix 4

Example of work done in a child care case as recorded by a junior
counsel
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Child Care Case detailing work under taken by Counsel at each stage.

Application | Work undertaken Time spent in preparation Time Spent in Court Fee paid to Counsel
for the Legal Aid
Board
€400

First Reading full brief of papers ( 2 x Court * Reading in advance of first First application was

Interim report prepared by Social Worker, minutes consultation was five hours. contested. Arrived in

Care of case conference meetings x 2, Guardian court building at 9:30

Order ad Litem report. Various Medical Reports, e (Consultation for two hours with for 1 hour

2 x parental capacity assessment reports, 5
x Care Plans for each child)

Detailed first consultation. This took place
in the law centre and involved going
through reports with the client. It lasted two
hours. This client has both a language
barrier and a developmental learning
difficulty and therefore it can take longer to
get instructions.

Letter of Advices for solicitor in advance of
first Interim Care Order

Witness handling on cross examination of
multiple expert witnesses

Submissions in Court

the client on a day before the
case.

o« (Consultation with client for one
hour between 9:30 — 10:30 on the

day of the case.

» Total time preparation 8 hours

consultation

Call over of the child
care list at 10:30

Negotiations with
other lawyers over
the course of the day
to narrow issues and
reduce court time

Get called on for
hearing at 2pm and at
hearing until 4:30pm
Total time on feet
2.5 hours

Total time in court
building 7 hours
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Application

Work undertaken

Time spent in preparation

Time Spent in Court

Fee paid to Counsel
for the Legal Aid
Board

Subsequent
days of the
First
Interim
Care

Order

Not applicable in this case, but these will
involve much the same work as above.

If the case is listed for
multiple days. then you
are m court all day from
10:30 - 4/5

Unclear, sometimes
paid at €400
sometimes paid at
€150

A separate Counsel
advised that she has
been told in a
different case that
they would be paid
€150 only for a nine
day hearing of an
interim care order.
This was not a per
day fee. it was based
on the fact that an
interim care order is
payable at €150
only. This is an
example of
meonsistent
application of the
scheme.
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Application

Work undertaken

Time spent in preparation

Time Spent in Court

Fee paid to Counsel
for the Legal Aid
Board

Further
Interim
Care
Orders

Application
made by
the CFA
every 28
days

This was
up until the
listing of a
lengthy
application
to have
children’s
hearsay
statements
admitted as
evidence in
the
proceedings

e New Social work & Guardian Report each
month

¢ Consultation in advance for an hour on the
morning of each case

o Generally the Interim Care Orders were on
consent, however the information contained
in the reports and the evidence of the social
workers always needed to be tested as they
information was often disputed as to its
accuracy

e Every single ICO I was in Court until at
least 3pm and sometimes until 4:30 pm

o [ would always have been an hour in Court

o During the course of various interim care
orders we were served with additional
evidence of the child and family agency
meluding 2 x psychological reports each
running to in excess of 20 pages. 3 x
Reports from a Child Sexual Abuse
Assessment Unit each running to in excess
of 20 pages

o At aminimum, I had to spend
two hours in the days running up
to Interim Care Orders reading
reports and preparing advises for
my solicitor. When more detailed
reports were received this could
lead to a full days preparation in
advance.

o Talways arrived in the court
building at 9:30 for a 1 hour
consultation in advance of the
call over of the list, and would
then use the time during the
course of the day to negotiate
with my client

»  Atfamimimum I
would be in court for
each interim care
order for one hour.
and would often be 1n
court until 4pm
therefore dedicating
my entire work day
to this case

€150
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There were
8 of these
Interim
Care Order
Applications

All of these reports need to be considered in
detail in order to provide legal advice
advance of consultation, and then needed to
be read through with the client in order to
obtain detailed instructions.

An interpreter was used to take instructions.
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Application

Work undertaken

Time spent in preparation

Time Spent in Court

Fee paid to Counsel
for the LAB

Discovery
application
for
documents
from the
child and
Family
Agency

Prepare Letter of advises with regard to
discovery which must be obtained to defend
client (1 hour)

Draft letter of Voluntary Discovery (2
hours)

Draft Discovery application together with
grounding affidavit (1 hour)

Prepare legal submissions with regard to
entitlement to access to certain documents
(2 hours)

* See across — 6 hours spent in
preparation

e There was no need for a pre
hearing consultation with client
and therefore arrived to court
building just before 10:30.

e Detailed pre hearing negotiations
with lawyers for the Child and
Family Agency.

e Contested application run in
court together with oral legal
submissions

This application was
actually heard over
two separate days due
to an allowance of
time to the child and
family agency to
come back with
information as to
what they might
provide

Over the two court
days I was in court on
my feet for at least
two hours

¢ There is no
provision in the
2012 Terms
with the bar
council for
discovery
applications

* A special
certificate of a
refresher payable
tor the entirety of
the work done
was obtained.
This is payable at
€400

Viewing of
DVDs

From the discovery application above. 5
DVDs of interviews carried out with the
children the subject of the proceedings were
obtained. These lasted approximately 4.5
hours.

I viewed these once on my own time at
home in order to prepare for taking
instructions from the client.

I then attended at a law centre with
faeilities for watching DVD’s and watched
these with my client, stopping and starting
in order to allow him to give instructions on
specific parts. We were in the law centre
from 9:30 — 4:30

These DVDs were used to form the
content of substantive reports
prepared by a Child Sexual Abuse
Assessment Unit. I therefore had to
re-read the report that related to
each DVD in detail in advance of
watching the DVD’s on my own (2
hours)
e I then watch the DVD’s on my
own over 4.5 hours
e Ithen watched the DVD’s with
my client whilst taking

instructions (6 hours -7 with a
lunch break)

Not applicable N

There is no provision
in the 2012 Terms with
the bar council for the
viewing of DVD
Evidence.

A special certificate of
a refresher payable for
the entirety of the work
done was obtained.

This is payable at €400
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Application

Work undertaken

Time spent in preparation

Time Spent in
Court

Fee paid to Counsel for
the Legal Aid Board

Application
to have
hearsay
statements
of a child
admitted in
evidence

e This application was to seek to have
statements made to a Child Sexual
Abuse Assessment Unit, admitted in
evidence.

o Twas served with all of the discovery
documentation in a large lever sized folder
with in excess of 400 pages.

o I spent approximately two days in
preparation for the application, going
through all of the documents, which were
used to ground the Child and Family
Agencies Application.

e Iresearched and prepared submissions on
best practice for child interviewing.

» Two full days preparation

* No consultation required in
advance

¢ Three court days
from 10:30 —4:30

* Under the Legal
Aid Board 2012
Terms and
Conditions this
should pay at an
interim rate of
€150 per day,
however a special
certificate was
obtained to pay
€400 refresher
rate for the court
days only
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I jointly instructed with the other parents
legal team an expert in Psychology and
interview techniques to review the tapes

The application of the Child and Family
Agency to admit these statements was listed
for five full days

The Application had to cease after three
days as the Child and Family Agency had
not provided all documentation which had
been used to reach their own conclusions
and they were directed to provide us with
same.

The Application was relisted for a further
five days a few weeks later and this
application was to be at the start of the
applications for Full Care Orders
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Application

Work undertaken

Time spent in preparation

Time Spent in Court

Fee paid to Counsel
for the Legal Aid
Board

Interim
Care
Orders up
until the
application
for full
care
Orders

e New Social work & Guardian Report each
month

s Consultation in advance for an hour on the
morning of each case

e  Generally the Interim Care Orders were on
consent, however the information contained
in the reports and the evidence of the social
workers always needed to be tested as they
information was often disputed as to its
accuracy

e Every single ICO I was in Court until at
least 3pm and sometimes until 4:30 pm

o T would always have been an hour in court
on my feet.

o All of these reports need to be considered in
detail in order to provide legal advice in
advance of consultation, and then needed to
be read through with the client in order to
obtain detailed instructions.

e At aminimum. I had to spend
two hours in the days running up
to Interim Care Orders reading
reports and preparing advises for
my solicitor. When more detailed
reports were received this could
lead to a full days preparation in
advance.

e Talways arrived in the court
building at 9:30 for a 1 hour
consultation in advance of the
call over of the list, and would
then use the time during the
course of the day to negotiate
with my client

*  Atfaminimum I
would be in court for
each mterim care
order for one hour,
and would often be in
court until 4pm
therefore dedicating
my entire work day
to this case

€150

88




Application

Work undertaken

Time spent in preparation

Time Spent in Court

Fee paid to Counsel
for the Legal Aid
Board

Access No Payment due to
Application | e A separate application was issued for s Drafting Application and e The application ran the fact that the
to a child mereased access in circumstances where Grounding affidavit (1.5 hours) and was contested by | application was
in care access was taking place only once every the child and Family | listed on the same

four weeks between the parent and « Consultation with client in Agency and therefore day as an application

children. advance of court (1 hour) lasted two hours in tor an Interim Care

court. Order payable at
e This application must be issued if a parent €150

1s seeking access to their child in care. This e T was in the court

application must be drafted and also building from 9:30

grounded on an affidavit to be drafted. until 4pm

e This hearing was very contentious

involving multiple professional witnesses.
Application | e Application for directions relating to the e Application drafted together with | ¢ In Court building all | No Payment due to
for religious welfare of the children in care grounding affidavit (1.5 hours) day the fact that the
Directions application was
in the o Consultation with client in + In court for listed on the same
interest of advance of court approximately 1 day as an application
a child hours. for an Interim Care
(s.47) Order payable at

€150
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Application | Work undertaken Time spent in preparation Time Spent in Court Fee paid to Counsel
for the Legal Aid
Board

Application | = 4 i application was many weeks after , ) - .

f(?t' Full the original application. All of the work . Thrf:.e days in advance of Court 10:30 - 4:30 eac}l €750 brief fee )

Care undertaken above in preparation for the hearing day of the Fu]ll Care payable for the first

OI:dEI‘S of 3 application had to be undertaken again. Order application day

children e A further voluminous booklet of

documentation was served in respect of this
application running to in excess of 600
pages

€400 refresher
payable for every
day thereafter.

Matter in
For
mention

At various points over the course of this
hearing. the child and family Agency asked the

court to have matters listed “For mention only™.

This related to for example

(a) To update the court on the discovery
process

(b) To update the court regarding the dates
on which certain professional reports
would be available.

(c) To update the court regarding medical
appointments for the children which
were mandated by the court.

(d) Other general matters

The case was listed for mention only on four
separate occasions since the start of the case.

e Little to no preparation in
advance of a for mention
hearing, maybe an exchange
of letters with my solicitors,
together with a 30 minute
consultation with client on
the morning before court

e Tarrived in court
for each for
mention only
matter at 10am
for a consultation
with client and
solicitor

s Generally in court
for about 10 — 30
minutes.

* Would be out
before 12:30.
therefore in Court
building for 2
hours or so

The Legal Aid Board
do not pay for “For
Mentions”
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Appendix 5

Example of work done in a District Court case under the PPS as
recorded by a junior counsel (Access and Maintenance)
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Date

27/05/15

10/06/15

29/06/15

06/10/15

25/11/15

30/11/15

01/12/15

04/12/15

Sample case which was undertaken between May 2015 and December 2015:

Work Attended To

Receipt and review of brief including summons and clients initial
instructions.

Clients Legal Aid Certificate forwarded to me. This certificate covered an
Access application only.

1%t Day of hearing. Fully contested case concerning both an access application
and a maintenance application by the other party. After the hearing the Judge
made a maintenance order and interim access order and adjourned the
matter to 25" November 2015.

| wrote to the solicitor outlining the above and asking for the legal aid
certificate to be extended to include maintenance.

The other party appealed the order.

1%t day of hearing in the Circuit Court. The case was adjourned and more
extensive vouching documentation ordered by the court. Both parties had
vouched their statement of means, however, vouching provided was not
satisfactory on either side. Case adjourned to the 1% December 2015.

Original case comes back to the District Court. The Judge refused to deal with
it. Submissions made to the court on the issue of interim orders. The Judge
adjourned it to 4" December 2015 to be heard before the original Judge who
had heard the case.

Received updated brief containing further vouching documentation as
ordered by the Circuit Court on 6™ October 2015. Same was reviewed and
email sent to solicitor containing queries re same.

Second date in the Circuit Court and full hearing of both the interim access
and maintenance orders. Orders were made re both applications.

Back before the District Court for the third time. Both sides legal
representatives agreed to be bound by the Circuit Courts decision.

Luckily this was the case as the original Judge was not sitting that day despite the case being adjourned

into her list. Had the parties not agreed to be bound by the Circuit Court's decision the case would

have likely been adjourned once again.
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FEE

The fee as per agreement with the Legal Aid Board in relation to both Access and Maintenance
applications in the District Court is €423. My agreement with solicitors engaged in this Scheme is a
50/50 split, therefore my fee for the District Court case was €211.50 total. This fee is the same for
District Court Appeals to the Circuit Court. In this particular case, the legal aid certificate initially just
provided for an access application (as would be very common). After the first date was adjourned |
asked my solicitor to contact the legal aid board in order for them to extend the certificate to cover
the maintenance application also. They agreed. The certificate was then extended for the appeal. This
essentially means that the client does not have to pay for another certificate for the appeal but the
solicitor is paid a second fee from the Legal Aid Board. When the case was finally complete my solicitor
put in two fees, one for the District Court case and the second for the District Court Appeal to the
Circuit Court. Despite agreeing to extend the legal aid certificate in the District Court, the Legal Aid
Board paid only a sum of €339 for that case. Therefore the fee | received in relation to the District
Court case was €169.50. The legal aid board did cover both applications in the appeal and therefore
my solicitor received €423 and | was paid €211.50.

Therefore the total amount paid for the case, including its appeal was €381.00.
The above figure included;

1. 5 court appearances. All court appearances, besides the final one, were fully contested and
therefore full or part heard cases took place amounting to no less than 5 hours in court. This
does not include the waiting period where you are waiting for your case to get on. On three
out of the five court dates | was in the court building until late into the afternoon.

2. Preparing for the hearings which included reading papers, going through vouching

documentation including bank statements, credit union statements, utility bills, payslips,
social welfare correspondence, P45s, P60s etc.

3. Correspondence and advice to solicitor re applications and vouching documentation.

4. Conducting negotiations with counsel for the Respondent in attempting to resolve the matter.
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Application for Access by father, cross application for Maintenance by Mother

Work in Court Time in Court Fee
Day 1 Arrive to meet client for pre-court In court building since 9:30am until No fee

consultation at 09.30. 3.30.

Call over of Court list at 10:30 In court itself for 10 minutes

Wait around to be called before a

judge until 3pm.

Client on the other side is

unrepresented and asks for time to

make an application for legal aid
Day 2 Arrive to meet client for pre-court Hearing for 45 minutes. Judge makes No fee

consultation at 09.30. an interim order and adjourns for

mention in a few weeks
Call over of Court list at 10:30
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Matter gets called on in court at
around 2pm

Day 3 Matter in for mention. Dealt with In court for 5 minutes, Judge sets No Fee
before 11am hearing date for final hearing and final
orders to be made
Day 4 Arrive to meet client for pre-court Hearing for 45 minutes. Judge Fee payable to solicitor of 339

consultation at 09.30.
Call over of Court list at 10:30

Contested matter gets called on at
2pm

makes a Final Order

Counsel generally paid 50% @ €169.50
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Appendix 6

New Claim Form
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Legal Aid Board z Counsel Fee Claim Form

Counsel: BL SC

LAB Supplier Ref:

Client Name: Case/Certificate Ref:
LAB Solicitor: Court Location:
Court:
District Circuit High Central Courtof  Supreme Coroners

Criminal  Appeal

Please specify and detail each individual item being claimed with reference to the Legal Aid Board’s Terms and Conditions
for the Retention of Counsel (or the previous Bar Council Agreement, where appropriate). Counsel must includethe
Lelevant date(s). Any services not authorised in advance by the Legal Aid Board will not be payable.

Certification of Counsel

I confirm that | have provided the services specified below, which services were authorised in advance by the Legal
Aid Board. | accordingly seek payment of the appropriate fee in accordance with (a) the Terms and Conditions for
the Retention of Counsel, as issued by the Legal Aid Board with effect from 1 August 2012 or, (b) the agreement
between the Legal Aid Board and the General Council of the Bar of Ireland for the payment of fees in civil law cases
(whichever is appropriate).

If a travel claim is additionally submitted | further declare that:

1. The travelling expenses charged have been actually and necessarily disbursed solely in relation to the legally
aided cases outlined above.

2. The claim is in accordance with the agreement between the Legal Aid Board and the General Council of the Bar
of Ireland for the payment of travelling expenses in civil legal aid cases.

3. The particulars furnished herein are in all respects true.

Signed:

Base Location of Counsel :

VAT Registered: Yes No

VAT Number:

Date:
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Claim Item(s)

Date(s)

Details

Initial each
item

Full Case Fee
(include date of substantive hearing)

Brief Withdrawn Fee

What date were proceedings instituted?

No fee shall be payable in respect of a case
where the brief is withdrawn by the Board
prior to any work being carried out by the
barrister. If the brief is withdrawn by the
Board after the institution of proceedings and
prior to the case being set down for trial, half
the case fee shall be payable unless the legal
aid certificate / authorisation is limited to a
certain piece of work, e.g, drafting a court
pleading, in which case the specific fee shall
apply. However, if the case is settled with the
assistance of the barrister the full case fee
shall be payable.

Refresher(s)
List subsequent hearing date(s).
For a court attendance to qualify as a
refresher there must have been legal
submissions and or evidence presented
greater than 30 minutes.
Who attended from the Law Centre?

Time commenced:
Time completed:

Time commenced:
Time completed:

Time commenced:
Time completed:

Time commenced:
Time completed:

Interim/ Interlocutory
Application(s)

District Court (child care)
Circuit Court
Appeals to the High Court

Use additional paper if required

Time commenced:
Time combleted:

Time commenced:
Time combleted:

Time commenced:
Time combpleted:

Time commenced:
Time completed:

Taking Judgment

Re-entry / Enforcement

Opinion

Interim Care Orders

Other
(please specify)
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Counsel travelling expenses claim

Full particulars of journ
Date Travelled Travelled Distance in Initial Each
from to Kms item

Total distance claimed in Kms:

Please complete the following if any other Legal Aid Cases were dealt with on any of the above dates:

Date Name of Client Certificate No.

(N.B. All the above sections must be completed in full and in block capitals to ensure payment. Please use an extra page if
further space is required.)

Law Centre Use Only

Law Centre: Case Ref:

Date Received: Date Sent to Head Office:

Certification of Solicitor:

| certify that | have examined the above claim and confirm that the services as set out above were provided by counsel as
claimed. | further certify that any claims for interim and refresher hearings, were authorised in advance on foot of a valid legal aid
certificate or other written authority from the Legal Aid Board and are properly payable.

Counsel was briefed after Notice of Trial served or after the matter was given a hearing date:

Yes No N/A

Signed Date
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