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INTRODUCTION

The initial impact of the Covid-19 pandemic on the operation of the courts has been
swift and all-encompassing. For court users, particularly the public, issues of access
to justice make that impact all the more acute and a return to physical hearings as

soon as possible, albeit in a perhaps more attenuated format, is imperative.

The Bar of Ireland Working Group

The Council established a Working Group, comprising of members of the Council
working across the State and in all jurisdictions, to assess how a return to work to
increase access to justice might be achieved and to provide suggestions to the
Judiciary and the Courts Service.

The purpose of this document is to set out an initial suite of suggestions as to how the
Judiciary and the Courts Service might accommodate physical hearings in the current
circumstances, through the best use of technology, simple procedural changes and
other steps. We appreciate, of course, that the final decision on any changes is a

matter for the Judiciary and the Courts Service.

The following suggestions are subject to all advice issued by the Government in
relation to social distancing and other measures in combatting the spread of Covid-
19.

Overarching principles common to all suggestions are:

e Access to Justice for all citizens is paramount

e Compliance with Government advice on social distancing is key and all court
users have a personal responsibility in that regard

e Congregation of groups should be limited to necessary attendees and kept as

low as possible

e Communication and advance notice between Judges, Courts Service and legal

practitioners is vital for a successful implementation of these suggestions

e Remote hearings should take place where appropriate/possible




The suggestions can be categorised into three areas and can be adapted to all

jurisdictions, from District Court to Supreme Court as may be necessary:

1. Pre-trial
2. Hearings/trials

3. Health/sanitation

The Bar of Ireland would welcome the opportunity to actively contribute to the work
of the Judiciary and the Courts Service, in delivering on a vital public service during
this difficult period.

As the Covid-19 context continues to evolve, The Bar of Ireland will continue to
explore feasible options for the continuing administration of justice; engage with
interested stakeholders and communicate regularly with the Judiciary and Courts

Service on the experiences of its members.




1. PRE TRIAL

a) Call over:
The practice of calling over cases listed for hearing on any day/week for the duration

of the pandemic should be paused, save where this occurs by remote hearing.

b) Legal e-diary:

- If possible, the existing legal e-diary (for both Dublin and provincial venues)
should be kept up to date, listing the case/motion/application and giving the
specific time the matter is to start and identifying the courtroom assigned.

- The Judge and Registrar (along with Registrar’'s email address) could be listed
in the diary. The diary to be published every week (e.g. on a Monday or
Tuesday) listing all matters to commence the following week, similar to an
advance warning list, and then a more focused list could be published on the
Thursday/Friday, at which point all settlements/adjournments should have been
communicated to the Registrar/Office.

- It would be helpful if the diary informed practitioners whether they need to be

physically present or attend virtually.

c) Adjourned on consent/settled:

If a matter is listed and the parties are agreed, subject to the Court, that it should
adjourn or is settled, they should notify the Registrar immediately (or at the very latest,
the day before the matter is listed) and if being adjourned, the matter could

automatically go back with liberty to apply in respect of any loss of priority.

d) Consent e-mail protocol:
All matters (interlocutory and substantive) that can be dealt with by consent and where
oral evidence is not actually required, could be dealt with remotely by way of emailing
the appropriate Registrar/Office Manager, using perhaps the following “Consent
Protocol’:

e one Solicitor corresponds with the Registrar/Office by email and copies the

other Solicitor in on that email;




¢ the other Solicitor simply replies to that email (by way of “reply all’, to
include a reply to the Registrar/Office) to indicate his/her consent/client’s

consent as appropriate;

e) E-mail applications for hearing dates:

Applications for hearing dates could be made via email and only when agreement has
been reached as to witness numbers and duration of hearing. This will require a
coordinated effort between all parties and would benefit from strong encouragement

from the Judiciary.

f) On-going review of scheduled cases:
Judges might continue to review cases (not involving witnesses) that they are
scheduled to hear to determine if they are appropriate to be heard remotely. The

parties could be asked to indicate if the case is suitable for remote hearing.

g) List Judges:

Judges in charge of a Court list might review files and deal with as many cases as
they can by remote hearing or by a direct telephone conference with counsel/parties
to avoid the need for unnecessary in-person attendances at Court. Practitioners

should provide contact telephone numbers to registrars as appropriate.

h) Establish Jurisdiction-level/Geographic Working Groups:

- At Circuit and District Court level, the local Bar Association could nominate a
Solicitor and Junior Counsel in each County (and for each area of practice being
criminal, civil and family) to liaise with the local Office Manager, County
Registrar and Judge to fine-tune and adapt local working practices.

- Similarly, for the High Court, Court of Appeal and Supreme Court, nominated
practitioners could liaise with the office of the Chief Justice, Presidents and List

Judges to assist with the coordination and fine-tuning of working practices.

i) Motion Lists:
Implementation of a system for the listing of motions (and other interlocutory
applications) which do not require the attendance in Court of more than one solicitor,

senior and junior counsel (as may arise) per party, along with a Registrar and Judge,




could be considered.

2. HEARINGS/TRIALS

a) Staggered hearings:

Cases might be listed on a daily basis at staggered times. Each case could be
given a temporal limitation and if same cannot be agreed by the parties then
the Court could impose a time limitation on the hearing.

A similar procedure could be adopted for the hearing of motions/interlocutory

applications etc.

b) Remote witness evidence & consultations:

Consideration should be given to the possibility of particular witnesses giving
their evidence remotely. This should limit the need for the attendance in court
of persons other than the Judge, Registrar and legal practitioners, abiding by
social distancing. Depending on the nature of the case, the client and/or
primary witness could sit further back in the courtroom.

The Bar will encourage members to conduct consultations with client/witnesses
remotely in advance of trial to assist in the reduction of numbers congregating

in the court environs.

c) Access to Registrar before start:

On the day of the hearing, the parties to be allowed to enter the Court before the start

to advise the Registrar whether the case has settled or is proceeding, but the

preference would be that this is done remotely by way of emailing the Registrar.

d) Managing numbers present in Court & Corridors:

Judge’s tipstaff/judicial assistant/Courts Service personnel to ensure strict
monitoring of all persons entering and exiting Court. This should, as much as
possible, be limited to Judges, Registrars, the legal practitioners and accredited
members of the press.




- Judge’s tipstaff/judicial assistant/Courts Service personnel to ensure no
congregation in and around the environs of the court i.e. in the corridors; and
this will be supported by practitioners in that regard.

- The Bar will remind members of their obligations in this regard.

- If thought appropriate, Judge’s tipstaff/judicial assistant could contact
practitioners involved in the hearing prior to the allotted time to reduce the
number of practitioners congregating outside Court.

e) Electronic Papers/Books:
There should be continuity of papers across all parties, including page numbers, etc.
and preferably in electronic format, and papers should be provided in whole or in part

(as appropriate) to all parties and witnesses to facilitate any remote witnesses.

f) Physical copies of books and authorities:
Any books, journals and/or case law to be relied upon during the hearing of a matter
should be flagged in advance so that all practitioners and Judges can have a copy and

avoid the sharing of physical copies.

g) Reserved judgements:

Reserved judgments could be given remotely.

h) Protocol for swearing of affidavits:
Pending any legislation to deal with this issue, consideration to be given to developing
a Protocol for receiving sworn evidence remotely and/or for ensuring the veracity of

Affidavits in the absence of Affidavits being sworn in the usual manner.

i) Personal responsibility during hearings:
- All parties involved in a live hearing should adhere to the advices on public

health (such as wearing masks if necessary) issued by the Government.

- It will be the responsibility of all court users to ensure social distancing
requirements are complied with and to ensure basic steps are taken to minimise
dangers to public health eg not blocking entrances, congregating in groups or

unnecessarily entering or dawdling in court or bar rooms.




3. HEALTH/SANITATION

a) Signage:
Signage to be introduced in and around all Courts, including floor signage, reminding

court users of their duties to maintain social distancing, cough measures etc.

b) Best practice personal behaviour:
¢ In consulting with clients and/or solicitors where close contact is unavoidable,
practitioners must adhere to the advices on public health (such as wearing
masks if necessary) issued by the Government.
e The Bar will continue to remind all practitioners of their personal responsibility

to abide by best practice.

c) Monitoring by Tipstaff/judicial assistants:
Most Courts are relatively well spaced out and the Judge’s tipstaff/judicial
assistant/Courts Service personnel could monitor the numbers entering Court.

This should always be limited to the least amount as possible.

CONCLUSION

The Bar of Ireland make the foregoing suggestions to assist the Judiciary and Courts
Service in their on-going efforts to maintain access to justice in a safe and productive

manner.

To this end, The Bar of Ireland would welcome an on-going dialogue with the Judiciary
and Courts Service and we look forward to working with the Judiciary and Courts

Service, to ensure continued access to justice for all litigants.




