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edition incorporates the
amendments to the 2009

Act brought in by the Land

and Conveyancing Law
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Pub Date: Aug 2023
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Pub Date: Oct 2023
ISBN: 9781526524508
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MESSAGE FROM THE CHAIR

EMBRACING

CHANGE

Sara Phelan SC
Senior Counsel, Barrister — Member of the Inner Bar
Chair of the Council of The Bar of Ireland

s we welcome the beginning of yet

another legal year, | am reminded of the

cycle of life and the need to embrace
change if we, as a profession, are to successfully
evolve and flourish into the 21st century and
beyond. My first Chair's message last October
reflected on the values espoused by the
independent referral Bar and noted that it is by
adherence to our core and enduring value of
independence, and related and equally important
values such as integrity, duty to the court,
professionalism, and collegiality, that we will manage
to set ourselves apart and continue to make

ourselves relevant to the consumers of our services.

Meeting members’ needs
As the world as we know it continues to change, so

— gy

If the rate of change on the outside

exceeds the rate of change on the inside,

the end is near.”

too must the Bar in order to reflect the needs of its
members, our clients and society as a whole. One of
the articles in this edition considers the results of
the Diversity, Inclusion and Working Lives Survey of
members in June 2023 and it is clear that members
not only require, but also deserve, change — to
enhance their working lives, and improve their
financial, physical and mental well-being.

Bearing this in mind, and in addition to the survey,

the 2022/23 Bar Council engaged Hannah Carney
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Jack Welch, CEO (former) General Electric

and Associates (HCA) to assist in liaising with
members and garnering their views on the
challenges facing the existing business model of the
Bar, which is a solo self-employed library model.

HCA facilitated a number of member workshops,
and the resultant report was made available to all
members in advance of the AGM in July. Following
on from this, a motion was passed at the AGM,
which invited the incoming Bar Council to continue

deliberations on the business model of the



independent referral Bar and to proffer options to
mitigate the challenges faced by the profession. So,
as we begin our new legal year, the Bar Council will
continue to engage with these challenges, which
include ‘right sizing” the Bar, administrative assistance
with fee invoicing and fee recovery, improving
support structures for new entrants, and reviewing
our property portfolio so as to best utilise resources

for the benefit of members.

The pace of change
The need to change and progress is not the sole

preserve of the Bar.; for example, the bullet-like speed
of technological developments in the last 12 months
cannot be ignored. The manner in which we approach
these developments, our commitment to
environmental, social and governance (ESG)
principles, and the application of sustainability goals
will certainly shape the Bar of the future and we
should not be found lacking in this regard.

In embracing change, let us strive to be as relevant
in the future as we have been in the past, so that the
independent referral Bar may remain at the forefront
of our justice system in terms of upholding the rule
of law, to ensure the protection of all members of
society, but particularly those — including the
vulnerable and disadvantaged — who may not find

their voice without our independence and expertise.

Welcome and thanks

Might | also take this opportunity to welcome our
newest colleagues as they embark on a novel and
exciting chapter of their professional and personal
lives. | would also like to note my sincere thanks to
all those 2022/23 Bar Council members and
Committee members whose term came to an end in
September. Without their unfailing commitment, the
Bar Council simply could not continue its work.

And lastly (but by no means least) let me say how
much | look forward to working with a newly elected
Bar Council, eight members of which are joining for
the first time. Alongside the input of the various
Committees, we will face into the forthcoming year
with a renewed and shared optimism and
commitment to the best interests of our fellow

members.

EDITOR’S NOTE

NEW
DEVELOPMENTS

Helen Murray BL
Editor

The Bar Review

ummer holidays may be a distant

memory, but as the leaves fall and

the nights draw in, The Bar
Review extends a warm welcome to
everyone, and particularly to the new
members of The Bar of the Ireland.
When the sun was still shining, we
interviewed Niamh Howlin, author and
Associate Professor in UCD, on her new
book, Barristers in Ireland: An Evolving
Profession since 1921. While the Bar has
faced challenges in recent weeks, Niamh
discusses the various difficulties the Bar
successfully navigated during the 20th
century.
Jane Barron BL has written a
comprehensive guide and analysis of the
law surrounding co-habiting couples. In

recent years marriage rates have been in

decline and consequently, there has been
an increase in family law proceedings
dealing with unmarried couples.

Cathy Smith SC and Aoife Farrelly BL
examine the impact of mediation in
personal injuries proceedings in advance
of the commencement of the third phase
of the Personal Injuries Resolution Board
Act, 2022.

Gordon Walsh BL has written an excellent
article on shadow banking. He sets out a
straightforward examination of who
shadow banks are, what they do, and the
attempts that have been made
internationally to regulate them. If this is
an area that has caused confusion in the
past, this article will set you straight.
Finally, Wendy Mallon Doyle BL puts the
spotlight on the Family Courts Bill, 2022.
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Specialist Bar Association news

Planning, Environmental and Local
Government Bar Association

On June 28, the Planning, Environmental and Local Government Bar
Association (PELGBA) was delighted to host Gregory Jones KC of FTB
Chambers, Inner Temple, London, who gave a talk entitled ‘Habitats Directive
— screening opinions — jurisdictional gateways?”.

The 2023 PELGBA Annual Conference took place on July 7. The conference
was expertly chaired by Mr Justice Richard Humphreys, who was joined by
speakers Catherine Donnelly SC, Jarlath Fitzsimons SC, Dermot Flanagan SC,
Eamon Galligan SC, Mema Byrne BL and Margaret Heavey BL. Some of the
topics covered included: environmental assessments; judicial review under
the new planning bill; and, recent developments in compulsory acquisition
and compensation law.

The conference was well attended by barristers, solicitors, environmental

NGOs and representatives from local government.

A CASSIDY TRAVEL
TAKE TH27 "NELL DESERVED

Book your ~ext luxury getaway with the
multi-award winning Cassidy Travel

DAY! (01) 525 3222
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Immigration, Asylum and Citizenship
Bar Association

On June 27, the Immigration, Asylum and Citizenship Bar Association
(IACBA) held a seminar on the recent Supreme Court decision of
Middlecamp v Minister for Justice [2023] IESC 2 and its implications. The
speakers were Sharon Dillon Lyons BL and Shannon Hayes BL, and the
event was chaired by Ms Justice Niamh Hyland. The IACBA ran its
Bumper Extravaganza event on July 11, and on the agenda for the day
was an opening address from Attorney General Rossa Fanning SC, a recap
of superior court cases provided by IACBA bursary winner Arlene Walsh
Wallace BL, and a conversation with author and journalist Sally Hayden.
Sally is an award-winning journalist and photographer currently focused
on migration, conflict and humanitarian crises. In conversation with
Mathew Holmes BL, Sally discussed her award-winning book My Fourth
Time, We Drowned, which includes dozens of first-hand narratives of the
migrant crisis happening across north Africa. The book particularly sheds
light on those incarcerated in Libyan detention centres as a direct result
of European policy. Following this informative afternoon of talks, the

IACBA held an end-of-year bbq for members.

Financial Services Bar Association

In July, the Financial Services Bar Association (FSBA) ran a CPD event on recent
jurisprudence concerning Bank of Ireland v O’Malley [2019] IESC 84 and the
statutory procedure for the admission into evidence of “business records”. The
briefing was expertly chaired by Patrick O’Reilly SC and the speakers were Ms

Justice Eileen Roberts, Roland Rowan BL and Brendan Savage BL.

Corporate and Insolvency Bar
Association

On July 19, the Corporate and Insolvency Bar Association (CIBA) continued
its series of breakfast briefings with a talk by Arthur Cunningham BL on the

topic of ‘Mareva Injunctions and Insolvency Proceedings’.

Tax Bar Association

The Tax Bar Association continued its breakfast briefing series on July 11.
Committee member Alison Keirse BL discussed the High Court decision in
Quigley v Revenue & TAC [2023] IEHC 244 with regard to the rights of the
defence/procedural safeguards, and domestic concepts of fair procedures in

the tax context.
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Irish Criminal Bar Association

The Irish Criminal Bar Association (ICBA) in-person conference
took place on July 1 at the Radisson Blu in Athlone. This was the
ICBAs first conference since the onset of the Covid-19 pandemic,
and the event was well attended by colleagues from all across the
country. The conference speakers were Garnet Orange SC,
Maurice Coffey SC, Fergal Kavanagh SC, Kate Egan BL, Caroline
Lathan BL, and Simon Donagh BL. Delegates were addressed on
a wide range of recent developments in criminal law including the
increasing use of mobile phone evidence, and emerging
jurisprudence on ineffective assistance of counsel. The event was
chaired by Mr Justice Dara Hayes of the Circuit Court. The
conference was followed by a drinks reception and gala dinner at
the hotel. The ICBA also held its AGM that evening, where Simon

Donagh BL was elected as the new Chairperson.

LN

-~ /
New ICBA Chairperson Simon Donagh BL speaking at the Association’s conference in July.

Providing wealth management advice to Ireland’s leading Professionals,
Entrepreneurs and Creatives for over 35 years.

TO LISTEN. TO PLAN. TOGETHER.

+353 87 224 8828
info@clinch.ie
www.clinch.ie

Clinch Wealth Marf§
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S PO rts LaW Ba r AS SOC i ati on in regulatory proceedings; the exclusionary rule in fitness to practice proceedings;

and, the regulation of accountancy. Members of the Law Library were joined in
On July 11, the Sports Law Bar Association (SLBA) was delighted to host Prof. the audience by solicitors and clients of Mason Hayes & Curran. Following the

Jack Anderson of the University of Melbourne, who gave a seminar on “New event a reception was held for all attendees in the Distillery Building of the Bar of

Consensus, Legacy Problems: Concussion Litigation”. Prof. Anderson has published Irefand.

extensively in the area of sports law, including most recently, with Thorpe et al.,

Cumann Barra na Gaeilge

Sports Law (4th ed., OUP 2022). He is currently acting Special Counsel (Integrity
Regulation) at Racing Victoria and was formerly a Court of Arbitration for Sport
(CAS) arbitrator. The seminar focused on multiple class actions brought by former
AFL players (Aussie Rules) seeking compensation for abstract chronic neurological
trauma. The presentation assessed the substance of such actions, comparing them
to those that occurred previously in the US and ongoing actions in the UK and
Ireland, and asked whether litigation is the optimal means of resolving the medical,
regulatory, and legal concerns of not only the players involved, but regarding how

the game is played.

Professional, Regulatory and

L S An Ghaeilge sa DIi
Disciplinary Bar Association “ eel H ;

On June 28, the Professional, Regulatory and Disciplinary Bar Association
(PRDBA) continued its series of joint events and partnered with Mason Hayes & Ar an Aoine 30 Meitheamh, thug Daithi Mac Carthaigh BL seiminear ar
Curran for an afternoon seminar. PRDBA members Shelley Horan BL and Eogan an abhar ‘An Ghaeilge sa DIi 1998-2023 - 25 Bliain ag Fas’. Rinne sé
Cole BL were joined in the speaker line-up by Aoiffe Moran, Partner in Mason achoimre ar fhorbairt na Gaeilge i ndli na hEireann thar na blianta: Acht
Hayes & Curran’s Public, Regulatory & Investigations team. The speakers discussed na dTeanga Oifigidla 2003, Acht Craolachain 2009, agus An tAcht

the following topics, respectively: recent developments around expert evidence Oideachais (Ardteistiméireacht 2021) a chur san aireamh.

cialised rooms. Nine reasons to b

Conferences Con
Laun Lectures
Seminars Training
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Media, Internet and Data Protection
Bar Association

The inaugural Media, Internet and Data Protection Bar Association
(MIDBA) Annual Conference took place on June 23 in the packed
Atrium of the Distillery Building. The schedule of panel discussions
and presentations considered some of the prominent issues of the last
12 months pertaining to media, data protection and internet law.
Among the topics discussed were: the regulation of online harm;
recent CJEU decisions pertaining to the GDPR; proposed changes to
the Defamation Act 2009; and, privacy in the internet age. Leading
practitioners from the barrister and solicitor professions were joined
on the panels by representatives from Meta, Tiktok and Digital Rights
Ireland. The conference attracted a diverse audience from across the
legal sector and beyond, and the MIDBA committee looks forward to

many more successful annual conferences to come.

4 THE BAR

Ml  OF IRELAND
PSFI{ Practice Support & Fee Recovery

Practice Support & Fee Recovery \
We are here to help ¢ \

Fee recovery service (for up to three fee notes at a time that

are more than six months overdue)

Information service on best practice in practice management

A dedicated practice support hub on the members” website
A range of practice information guides
Pre-recorded and live information events/CPD events

Dedicated email accounts for queries

Visit the 'Practice Support & Fee Recovery' hub on the website
and familiarise yourself with the range of best practice
information and tips on offer. For those who need to avail of
the Fee Recovery service, please contact the team whose
details are below. A starter pack will be sent to you together
with the terms and conditions of the service. This service is
included in your membership subscription and there is no

additional cost.

Lynn Blake

Practice Support Manager
Ext: 5053

Email

practicesupport@lawlibrary.ie

Grace Hughes

Fee Recovery Administrator
Ext : 5409

Email

feerecovery@lawlibrary.ie
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SBAs for excellence and networks

New term, new goals: now is the ideal time to consider joining one of our 17
Specialist Bar Associations (SBAs)!

Each SBA serves as a dynamic platform to engage, share and enhance your
specialist knowledge and expertise. The suite of offerings includes a programme
of continuing professional development (CPD), conferences, and the opportunity
to develop a network of equally engaged colleagues.

Playing a vital role in fostering a sense of community and collaboration at the
Bar, the SBAs also encourage a culture of knowledge sharing and mentorship,
with experienced barristers sharing the platform with those looking to find a
footing in a particular area of practice.

Increasingly, SBAs are taking on an external role: providing submissions;
engaging with stakeholders on a number of practice-related issues; and, offering
a valuable networking opportunity with solicitors and others in the professional
services sector.

With the support of the Council, each SBA is overseen by a committee, which

serves as an important liaison across the Law Library.

Increased District Court fees

On August 23, 2023, the Minister for Justice, Helen McEntee TD, signed SI
418/2023, giving effect to the new costs schedule in the District Court.
Changes came into effect on August 25. Under the new schedule, brief fees for
barristers will increase by approximately 5% and, for the first time, fees for
drafting will also be introduced.

These changes were originally proposed in Bar of Ireland submissions in 2019
and 2022. Members may access the fee schedule online by searching District
Court (Costs) Rules 2023. Eoin Martin BL is The Bar of Ireland’s representative
on the District Court Rules Committee.

— WORLD BAR
CONFERENCE
2024

ICAB is pleased to announce that the 2024 World
Bar Conference will take place between the evening
of Wednesday 15th to Friday 17th May 2024
when it will culminate with a gala dinner.

The Conference will be held in
Full programme and registration
Please save the date and await
T

ME Bal o
NORTHESN
IRELAND

117 THE BAR REVIEW / Volume 28 / Number 4 / October 2023

) [ -
S o-gm!-!-w LT{ - EBA
eu I'i'l P WA R \\-I .. ‘

B p= & g &

PROTCICN BAR ATKOCWANCR

a' |T!’|E BAR Our 17 Speciaint Bar Assocations.
I\ | O R AND D
— - : Tie Law Library - et the ¢hangeng dynames of

BARRA NA BEITEANN gl practice & policy m Weland
Tax Bar Tort & Insurance L <l
Association

Bar Association

The Bar of Ireland’s SBAs are inviting members to renew membership, or to join,

via their respective websites at https://www.lawlibrary.ie/legal-services/sba/.

Tax and pension advice

As the tax deadlines of October 31
and November 16 (for those filing
via the Revenue Online Service
(ROS)) approach, Mercer will have
representatives available to meet
with members of The Bar of Ireland
Retirement Trust Scheme to process
pension contribution cheques and
answer any queries in relation to the

Scheme. Your pension team will be

at the following locations:

B Criminal Courts of Justice, Parkgate Street;

B Church Street Building, 158/159 Church Street;
B Distillery Building, 145/157 Church Street; and,
B Law Library, Four Courts, Dublin 7.

Confirmation of exact times and dates for each location will be advised in due
course via a written communication to all members at their address together
with a notice on the online members” portal. We will also liaise with the Law

Library member services team.
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New to the Bar

On Tuesday, September 26, 2023, The Bar of Ireland
welcomed 79 new practitioners.

The new members — the class of 2023 — comprise 41 (52%)
women and 38 (48%) men, with an average age of 36 in the
2023 new member class. The members come directly from
The Honourable Society of King’s Inns, and represent a mix
of students directly from university, and students who are
commencing following a career in other industries and
sectors.

Under the Bar’s Equality Action Plan, all incoming members
will be further surveyed on demographic and well-being
issues, so that the Bar can continue to refine its offering to
meet the expectations and needs of future barristers.

We look forward to their contribution to the Law Library
and invite all members to give them a warm and collegiate

welcome!

Sara Phelan SC, Chair, Council of The Bar of Ireland, addresses the new members of the Bar.

#FairisFair — criminal barristers withdraw services

On Tuesday, October 3, 2023, which was the first full day
of the new legal year, members practising in criminal law
participated in a one-day withdrawal of professional services
in protest at the ongoing Government inertia with respect
to fee restoration.

The action is the culmination of countless attempts by the
Council of The Bar of Ireland over several years to engage
with Government on the restoration of professional fees.
Members across the country stood in solidarity across 13
courthouses where criminal matters were listed to be heard,
including approximately 170 members at the Criminal Courts
of Justice in Dublin, and courthouses in Sligo, Castlebar,
Monaghan, Dundalk, Longford, Trim, Wexford, Waterford,
Nenagh, Limerick, Cork, and Naas.

The demonstration garnered regional and national attention
and widespread media coverage, highlighting the unfairness
and inequity in the professional fees paid to criminal
barristers, and the urgent need for the Government to act
now to preserve the rule of law in Ireland. #FairisFair.

The Council will continue to assess the position following

the outcome of Budget 2024.

e,

AT Sl |

Members of the criminal Bar withdrew their services on October 3 in protest at Government
inaction on fee restoration.
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BUSINESS NEWS FEATURE

The role of the pensions trustee

Donal O’Flaherty, FTS Director and Trustee Representative for The Bar of Ireland Retirement Trust Scheme,

sets out how the Scheme is managed to ensure that retirement benefits as set out in the Scheme’s Trust Deed

& Rules are delivered to members.

Freedom Trust Services Limited (FTS) acts as Trustee to The Bar of Ireland
Retirement Trust Scheme. FTS is a corporate professional trustee. At a basic
level, the core duty of any Trustee has two aspects: the first is to ensure
that a Trust is administered in accordance with the Trust Deed & Rules; and,
the second is to protect members” interests and act in their best interests
at all times.

However, the duties of a Trustee of a Retirement Trust Pension Scheme are
much broader and in this article | elaborate on the role of the Trustee of
your Scheme and the safequards in place to protect your investments in the
Scheme.

The Bar of Ireland Retirement Trust, like occupational pension schemes, is
regulated by the Pensions Authority and the Revenue Commissioners.
Trustees must ensure that all schemes are administered in accordance with
current legislation and regulations. Specifically, this involves checking that:
all contributions are received and invested in accordance with statutory
timelines; members receive prescribed information on at least an annual
basis (Bar of Ireland members receive benefit statements twice yearly)
regarding their investments; and, benefits are paid and taxes deducted in

accordance with Revenue rules.

Governance

Once compliance is assured, the next hurdle to overcome is good
governance. Guidance on good governance is provided by the Pensions
Authority through its Trustee Handbook and a Code of Practice. These

documents set out the minimum levels of governance expected, and include:

M putting documented policies and procedures in place;

B ensuring that Trustees and Key Function Holders are ‘fit and proper’;

M ensuring that contracts are in place with all third-party service providers,
such as administrators and investment managers;

M guidance on the frequency and conduct of Trustee meetings and the
recording of decisions;

M specifying the minimum expected level of monitoring of investment
performance and administration service to Trustees and Scheme
members; and,

B expectations on communication with members.

Whlle statutory compllance and good governance are essential, good

trusteeship also involves following industry best practice. As FTS is a large
professional Trustee, we oversee the governance of many schemes and can
compare the performance of different administrators and investment
managers. This allows us to make good evidence-based decisions on the
selection of providers and investment funds, taking into account the risk
profile of the Scheme membership.

We also work closely with the Pension Scheme Committee of the Council of
The Bar of Ireland to ensure that Scheme members’ interests are fully
understood and considered in the decision-making process.

In conclusion, acting as a pension scheme Trustee carries a significant
responsibility, which requires expertise,

experience, and a good

understanding of the requlatory environment, combined with an
appreciation of the position of Scheme members who are not experts in the
area. In FTS, we take this responsibility very seriously and apply a robust
approach to trusteeship to ensure that the best interests of all members of

The Bar of Ireland Retirement Trust are protected at all times.

Freedom Trust Services Limited (FTS) is a subsidiary of Marsh McLennan, a
large US quoted financial services firm. It is a sister company of Mercer
Ireland, which is the Registered Administrator of the Scheme. As this
relationship could give rise to a potential conflict of Interest, a Conflict of
Interest Policy is maintained by the Trustee. FTS holds professional
indemnity insurance as protection against any claims taken against the
Trustee.

Donal O’Flaherty is FTS Director and Trustee Representative for The Bar of
Ireland Retirement Trust Scheme. He is a qualified actuary with over 35

years” industry experience, and holds a professional Trustee qualification.
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FEATURE

A PROFESSION IN
PROGRESS

Molly Eastman,
Policy & Public Affairs Officer, The Bar of Ireland.

n June 2023, a survey was circulated to the membership by the Library

Committee, in partnership with the Equality and Resilience Committee, to

assist in better understanding ways in which issues of diversity and inclusion
can be addressed for members of The Bar of Ireland.
The survey represents one of the actions within the Bar’s 2022 Equality Action
Plan, with the purpose of gaining a greater insight into the complexion and
dynamics of the membership and, as a result, the supports and services required
to meet members’ needs. The survey reveals a spectrum of diverse backgrounds
and realities among our members, and highlights areas where the Bar can
continue to support the mental and financial well-being of its members, while
supporting an environment focused on promoting diversity, equality and
inclusion.
Further, this survey follows the Balance at the Bar Survey Report, which evaluated
research on member work-life balance in October 2019. While both surveys focus
on similar themes to improve general workplace wellness, the Diversity, Inclusion
and Working Lives Survey illustrates progress the Bar has made over the past four
years in supporting members” work-life balance. This can be seen in the increased
number of personal self-care and stress management continuing professional
development (CPD) courses, the establishment of the Dignity at Work Protocol,
and The Bar of Ireland’s first Equality Action Plan.

Survey findings
The survey garnered a response rate of 12% and, of the responses received, slightly
more than half were from male barristers, with 43% being from female barristers,

and with 50% of respondents being at the Bar longer than 11 years (Figure 1).
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Data from the Bar of Ireland’s latest
Diversity, Inclusion and Working Lives
Survey indicates some key areas of focus
for Council to consider.

B 0-2years 12%
B 3-7years 20%
B 8-10years 9%
M 11-15 years 17%
B 16-20 years 14%
W 21-30 years 17%
B 31+ years 11%
B Prefer not to disclose <1%

FIGURE 1: Respondents’ years at the Bar.

Results of the survey presented three key areas of consideration to assist in
future planning and development of diversity and inclusion within The Bar of

Ireland, and for the barrister profession:

M fees, finance and income;
B mental and physical well-being; and,

M access and supports.

Fees, finance and income
A significant theme arising from survey respondents revolved around concerns

relating to income, financial instability and payment of fees. Barristers face unique
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Are you considering leaving
the Bar at this time?

B Yes74
B No 164
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B Low income: 12% B Other caregiving pressures: 2%
M Variable income: 15% Stress: 15%

M Variable work stream: 10% M Lack of paid time off during

B Work-life balance: 13% illness: 8%

B Payment of fees: 15% M Prefer not to disclose: 0%

M Childcare pressures: 3% B Other: 7%

FIGURE 2: Reasons why members” might consider leaving the Bar.

financial challenges due to inconsistent casework, inconsistent payment with lack
of clarity as to when fees will be paid, and business expenses related to self-
employment. Financial stressors can detrimentally impact on members’
personal and professional well-being, and on their feeling of security in the
profession and the sustainability of continuing in practice.

According to respondents, variable workstream, income and payment of fees
were listed among the top five challenges to being self-employed. These
factors were also among the top reasons to consider leaving The Bar
(Figures 2 and 3).
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What do you see as the biggest challenge to being self-employed? Please
select all that apply

B Low income: 8% M Other caregiving pressures: 2%
M Variable income: 16% Stress: 13%

M Variable work stream: 13% [ Lack of paid time off during

B Work-life balance: 17% illness: 11%

B Payment of fees: 13% B Prefer not to disclose: 0.3%

B Childcare pressures: 7% B Other: 2%

FIGURE 3: Challenges to being self-employed, according to respondents.

When given the opportunity to elaborate, members specified “constant
fighting for payment while trying to keep up with other financial
obligations”, and “lack of certainty” as reasons to leave the Bar, and
“difficulty finding paying work” and “not getting paid for the work we are
doing” as barriers to being self-employed.

In order to accentuate the positive aspects of being in practice at the
independent referral Bar, it is necessary to address, insofar as is possible,
these negative realities. The Bar of Ireland has taken significant action
in recent years to provide financial tools and assistance to its members,
and endeavours to support members in optimising the “business end” of
their practice.

Over the past 12 months, the Practice Management & Fee Recovery Service
has seen a continued growth in the number of members engaging the fee
recovery service, with €1.2 million recovered in overdue fee notes for
members over the past three years, and 219 fee notes being actively
pursued, with a value of €2.3 million.

In addition, a new practice management programme to support barristers
in developing their business acumen has been developed to cover essentials
relevant to establishing a viable and sustainable practice at The Bar, such

as cashflow management, billing, fee collection and retirement planning.
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Mental and physical well-being
While a career in self-employment can be seen as one of the most rewarding

aspects of the barrister profession, it can also contribute to a significant
level of stress and feelings of isolation. The demanding nature of the
profession, coupled with the uncertainty that comes with self-employment,
emphasises the need for effective mental health supports and stress relief
strategies. Of the members who participated in the survey, work-life balance
and stress were listed as two of the biggest challenges to being self-
employed. These were also listed as the top reasons to consider leaving the
Bar. The largest cohort of respondents reporting the challenges of work-
life balance and stress are those who have been at the Bar for the least
amount of time (10 years or less — 40%). This is followed by those who have
been members for 11-20 years (31%), 21-30 years (17%), and 31+ years
(11%). This clearly indicates that more needs to be done to ensure that
younger members who are experiencing physical and mental difficulties are

provided with tools to seek and receive assistance.
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Following extensive work in recent years, the Bar has introduced various
measures to help support members” mental health and workplace wellness.
Personal Professional Development and Practice Management is a
competency domain within CPD at The Bar, and focuses on improving

members’ proficiency in personal areas such as:

managing mental health;
resilience and self-care in a barrister’s legal practice;
sleep deprivation;

grief; and,

recognising and resolving warning signs of stress and overwhelm.

Supports
The majority of respondents (65%) did not indicate living with physical or
conditions such as chronic, emotional or

mental psychological,

neurodivergent conditions. However, out of those requiring specific supports to
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assist with a disability, 81% indicated that those supports are not currently
available at the Bar. Some of the suggested supports included reference to
technology and physical improvements to The Bar of Ireland services.

In January 2023, support was garnered with the Disability Legal Network and
the Law Society’s Human Rights Committee to build engagement and seek
commitment from the Courts Service to address various accessibility issues across
the courts in a more strategic manner. The issue remains a significant project of
focus, and will be a key agenda item for the Equality and Resilience Committee
in the coming legal year.

In addition, an audit of our physical estate is underway in partnership with Access
Earth, to assess the suitability and modifications required to ensure that those
with physical and sensory needs are accommodated. The Council has also
approved pursuing accreditation with ASIAM, Ireland’s National Autism Charity,
over the course of 2023/24. By obtaining accreditation, the Bar can tap into the
power of neurodiversity among its members, and can boost overall workplace
wellness by encouraging members to be more comfortable to be themselves at
work. Further, obtaining accreditation and autism-friendly communication
strategies will ultimately make the Bar more accessible to the public and increase

overall trust in the profession.

Entry and access to the profession

Enhancing access to the profession remains a significant objective of the Equality
and Resilience Committee and the Bar as a whole. Unsurprisingly, 96% of
respondents’ cultural and ethnic identity was indicated as Irish, with the
remaining responses indicating “other” and “prefer to not disclose”.

When asked about members’ educational background, responses illustrated a

diverse background and journey to The Bar:

B 26% indicated that they obtained a scholarship or grant to attend third-level
education;

B 75% do not have relatives who are legal professionals;

B one-third (33%) are the first generation in their family to attend third-level
education; and,

B the majority did not attend private secondary schools (56%) (Figure 4).

The responses above highlight the importance of educational outreach. Members
with diverse educational, social and ethnic backgrounds are crucial to the
profession, as they ensure just and accurate representation of the Irish general
public, ultimately safequarding the integrity and trust in the legal system, and
the relevance of the Bar to the society it serves.

Beginning this year, we will survey new practitioners joining the Bar with a similar
set of diversity and inclusion queries, so that we have a real-time picture of the

profession as it evolves and develops.

Did you go to a private school?

B Yes41%
B No57%
I Prefer not to disclose: 2%

Did you obtain a scholarship or
grant to attend third-level

education?
B Yes26%
B No 73%

[ Prefer not to disclose: 2%

Are any of your relatives legal
professionals?

B Yes23%
B No 75%
[ Prefer not to disclose: 2%

FIGURE 4: Members” educational and social background.

The Council is exploring, with the Honorable Society of King’s Inns, how to
engage better with third-level institutions in attracting the best talent to the Bar,
as well as creating better pathways for underrepresented, disadvantaged and

minority groups to access the profession.

Conclusion

Key themes raised around finance, mental and physical well-being, supports, and
access are interlinked, and will remain areas of focus and improvement in the
coming legal year and beyond. It is crucial that the Bar continues to be proactive
in providing and promoting the various supports to all members, particularly
those who are most in need.

The real value in this survey will emerge over time as subsequent results track
progress and the effectiveness of our responses. Work is ongoing, and the
Committee will continue to welcome suggestions on ways The Bar of Ireland can
continue to promote the values of diversity, equity, and inclusion on behalf of

all its members.
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INTERVIEW

OF A

PROFESSION

NIAMH HOWLIN spoke to The Bar Review about her new book,
Barristers in Ireland:An Evolving Profession since [921.

Ann-Marie Hardiman,
Managing Editor, Think Media

iamh Howlin’s fascination with legal history began while taking a module
in the subject as part of her BCL at UCD, where she was taught by the
legendary Prof. Nial Osborough. A PhD under Prof. Osborough
followed, looking at juries in Ireland in the 19th century. This led her to an academic
career, which began at Queen’s University Belfast, before she returned to UCD as
a lecturer in 2013. She is now an Associate Professor at the Sutherland School of
Law in UCD. She has published extensively on the 19th century Irish jury system,
and on other aspects of criminal justice history, but her latest book moves the

focus to the 20th century, and to the Bar and barristers in Ireland.

A period of transformation

The idea to write Barristers in Ireland: An Evolving Profession since 1921, which
has just been published by Four Courts Press, came about when Niamh was
approached by James O’Reilly SC, Chair of the King’s Inns Library Committee, who
asked if she would be interested in writing a 20th century history of the Bar. Having
just published a book on 19th century juries, Niamh was thinking about what her
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next project might be, so says the timing was perfect, and that once she started
looking into the topic, and saw the wealth of information that was available, she
was hooked. The first task was to set a time period for the book, and Niamh
explains why she chose 1921-1999: “1921 was the first time that women were
called to the Bar, and it was also the first call since partition, so it was the first
time that there were separate calls in Dublin and Belfast. This seemed like a really
transitional time for the profession. The 1990s was another transformative period.
There were changes to professional regulation, and there was a huge expansion
of the physical space for the profession with the developments on Church Street.
Gender balance was starting to tip. There were a lot of technological advances
around then; people were starting to be able to access online legal sources and
databases, and it changed the way that people worked and interacted with the
Law Library. And | think practice generally was changing. With the Celtic Tiger,
with the arrival of big multinationals, with the big growth in the law firms, all of a
sudden litigation became much more complex. Cases were bigger and longer, and
people were working in very different ways”.

The book draws on a combination of archival material, memoirs, and interviews
with barristers who practised during this period to tell the story of both the Bar
itself, and the men and women who worked in it. From the beginning, Niamh was
keen to have as much personal testimony as possible: “There's such a strong oral
tradition at the Bar. People love to tell stories, and they are generally brilliant
storytellers. | wanted to capture some of those stories, but at the same time, |
didn't want to just focus on stories about individuals. | wanted to see if we could
put all of that together, to come up with a more collective story of the Bar. |
interviewed 29 people from fairly different backgrounds. | guaranteed anonymity,
that they could speak freely, and they really did speak freely, | must say. And it
wasn't everything that could be put into a book at the end!”
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Niamh also had access to minutes from meetings of the Bar Council and the

Benchers, and a huge amount of material from the National Archives. She
says both the Bar and King’s Inns have been incredibly supportive of the
project, and particularly mentions David Nolan SC, who provided access to
the Bar’s photographic archive.

The Council of The Bar of Ireland also kindly allowed her to use Emma
Stroud’s portrait of Frances Kyle and Averil Deverell, the first women called

to the Bar, as the book’s cover image.

Unique profession

The book is a fascinating and detailed account, in part of what it was like to
be a barrister, and in part of the institution itself. A number of themes
emerged that Niamh found particularly interesting, and sometimes surprising,
one of which was the extent to which barristers occupied roles in many
different areas of society, from the civil service (including the British colonial
service) to the arts: “We all know that there have been high-profile
politicians, presidents and so on, who've been barristers, but it was eye
opening for me to see how many barristers were senior civil servants. In the
Department of Foreign Affairs or the Department of justice, they were very
involved in things like foreign policy and that was something | wouldn't have
expected. And then, apart from roles within the State, there were barristers
in every walk of life: in business, in commerce, in sport, in religious orders,
and loads in the arts and broadcasting”.

This seems to be unique to the profession: “I can't think of another
profession that's had such an impact on the design of the State, the running
of the institutions of the State, implementation of policy. | don't think there's

any other profession quite like it”.

The human side

Another unexpected theme arose in the main from the interviews, which show a
very human side of the Bar, with participants speaking openly about the
vulnerability and stress at the heart of many aspects of the profession. Some of
these issues were very much of their time, but some are still part and parcel of the
profession today: “All of them said they had ultimately enjoyed it, but nearly all of
them said that it was stressful. They were full of anxiety at different times, and
there were certain stresses that came up again and again. One cause of stress that
was talked about quite a lot was the way that judges in the mid-20th century dealt
with barristers. People talked about feeling very scared and intimidated by judges,
that certain judges had a reputation for being bullies or being very hard on counsel.
All of the interviewees who talked about that said it petered out towards the end
of the century and that kind of behaviour wouldn't be accepted any longer. | think
it's fairly safe to say that a judge in 2023 wouldn't act like that towards counsel
in court”.

The uncertainty of a career at the Bar was also a common theme: “Even the people
who had reached the height of the profession, people who we perceive as being
really successful, said they would wake up and wonder where the next case was
going to come from. And they said that mostly never left them, all through their
careers. People talked a lot about working long hours, 60- or 80-hour weeks being
a norm. And when | asked people about work-life balance, which is obviously a
modern phrase and a modern concept, people just said there was no such thing”.
Niamh’s interviewees also spoke of the loneliness of the profession: “The paradox
is you're surrounded by colleagues all day in a shared workspace, but on the other
hand, everyone's in competition. So this whole idea of the need to portray success
and confidence, while at the same time possibly not feeling it: that came up quite
a bit. People said that they depended on colleagues quite a lot for support, but
that they wouldn't necessarily open up about things that were worrying them. |
think a lot of that was unspoken a lot of the time”.

The Bar also emerges as a place where tradition matters, where unwritten rules
and protocols are cherished and guarded, and where the responsibility to pass
these on to junior colleagues is taken very seriously. Niamh feels that these
traditions may have arisen as a response to that very paradox of camaraderie and
competition: “When you've got all these sole practitioners, all these individuals, it
is important to create some sense of cohesion, some sense of a professional
identity. It was a big part of devilling. There was a really steep learning curve, not
just in terms of legal procedure and the content of the law, but there was a lot of
social learning that had to happen. It was important for people to feel that they

were part of something and this was an opportunity to learn how to be a barrister”.

Evolution
One of the aims of the book was to chart the evolution of the Bar during the 20th
century, and there’s no doubt that in many ways the profession changed hugely

during this period: “If we were to look at the Bar in 1921 and the Bar in 1999,
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Resolving historic injustices

Niamh’s work as a legal historian has taken her down some fascinating paths,
including being asked to prepare reports into two historic miscarriages of
justice, which contributed to the granting of rare presidential pardons in
both cases. In 2017, she was asked by the Attorney General’s office to give
an opinion on the case of Myles Joyce, who was hanged in 1882, having
been found guilty of involvement in the Maamtrasna murders. This was
followed by a second case, that of John Twiss, hanged in 1895 for the
murder of John Donovan in Kerry: “l was delighted to be asked because
sometimes, as a legal historian, we don't always get to have the kind of
impact that some other legal scholars will have”.

The pardon for Myles Joyce was granted in 2018, and for John Twiss in
2021: “It's very rewarding to feel that you might have contributed
something. The families and descendants of people in these cases have
carried these stories with them and carried the hurt with them for

generations. It's lovely to see something being done to reflect that”.

they're two completely different entities. In 1922 the Law Library was destroyed
and people had to work at Dublin Castle for a few years and then they came back
to the new Law Library in the Four Courts. By the end of the 20th century, the
Bar had developed these top-of-the-range facilities on Church Street. It was a
much more professional operation”.

The people who make up the Bar had also changed: “The Bar by the end of the
period would have been more diverse in terms of its make-up. There were women,
there were more people who hadn't been privately educated”.

She notes the huge changes in the nature of legal practice as well: “Circuit practice
changed quite a bit. The types of cases people were doing changed; some areas
of law sort of petered out. In the “20s and “30s, a lot of barristers were kept going
by things like workman's compensation cases, whereas by the 1990s, there were
the beginnings of big commercial litigation, there was tribunal work. Things like
devilling and applying to take silk have also become a lot more formalised over

the years”.

Moving into the next century

Alongside all of these extraordinary changes, what’s often striking is how many
issues remain the same. The traditions of the Bar remain strong, and the sense of
collegiality and camaraderie, while no doubt affected by the Covid-19 pandemic,
are still very much valued by the profession. However, the difficulties in establishing
a career during the early years, the stress of wondering where the next case will
come from, and indeed whether one will be paid for it, also remain. Niamh’s
husband is a barrister, so she has some insight into the career in its 21st-century

manifestation, and she feels positive about how the profession is changing and
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what the future might hold: “It's certainly been evident to me over recent years
that there has been a hugely increased focus on issues like diversity and well-
being, and diversity has moved beyond ‘will we let the women in?” towards more
intersectional diversity. Certainly as an academic who's involved in the teaching
of undergraduate law students, those are positive things, and they would chime a
lot with what universities are trying to do as well”.

There is a note of caution too: “Some people who were interviewed said that in
their opinion, it is much harder in the 21st century to get established as a barrister.
They said that their experience had been that it didn't take long to get established;
there were fewer barristers, and it was less competitive. A lot of them said that
they worried for the future of the profession and for the new entrants”.

Niamh says that she very much enjoyed writing the book. She found researching
the archives fascinating, and says that the interviews were a lot of fun: “Some
people | visited in their homes and they would show me around or they'd show
me their memorabilia, old photos, things like that. | really enjoyed getting to talk
to people; it's not something that you usually get to do when you're doing legal
history research because usually the subjects of the research are no longer with
us. | also very much enjoyed putting together the images for the book”.

Due to the nature of the book, there are many ways in which it cannot be a
comprehensive history: “Because there have been so many people at the Bar over
that 80-year period, and every single one of them has had a very different
experience, it was hard to feel that | had captured a universal experience of the
Bar. I'm sure that there will be people who will look at this book and say, ‘they
never mentioned X', or ‘she didn't talk about Y”. That's something | have to accept,
that there will always be another angle or another story that couldn't make it into
the book. But it is nice to think that maybe people who were in practice will read
it and they'll remember some of the stories and they'll tell their own stories, and
that it would lead to some nice conversations and reminiscences. It would be lovely

to think that this would be a prompt for further conversations”.

What’s next?

In her spare time, Niamh likes to read, and has recently taken up swimming.
She also enjoys spending time with her family: husband Robert Fitzpatrick
SC, and two children, Louise (11) and Neasa (9).

She’s already begun work on her next project, an edited collection of essays
to mark the centenary of the Courts of Justice Act 1924: “The Act was the
legislation that set up the Supreme Court, the High Court, the Circuit and
the District in accordance with the 1922 Constitution, so we're going to
mark the centenary. We're going to have a conference in Dublin Castle on
April 12, and the book will be produced by the Irish Legal History Society
towards the end of 2024”.
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(commencement) (no. 2) order 2023 - SI
390/2023

Wireless Telegraphy Act 1972 (prohibition
of sale, letting on hire, manufacture, and
importation of wireless telegraphy
interference apparatus) (amendment)
order 2023 - S| 296/2023

COMPANY LAW

Disqualification — Duration — Mitigation —
Applicant seeking the imposition of a
disqualification order upon the first
respondent — Whether the period of
disqualification to be imposed on the first
respondent ought to be reduced —
10/07/2023 - [2023] IEHC 392

Irish Gold and Silver Bullion Ltd

Library acquisitions

French, D. Mayson, French and Ryan on
Company Law (38th ed.). Oxford: Oxford
University Press, 2023 — N261

Articles

Breen, R., Dr. The interaction between the
director’s duty to creditors and reckless
trading. Commercial Law Practitioner
2023; 30 (6): 114-122

McPartland, A. The amendments to the
restriction of company directors’ regime
under the Companies (Corporate
Enforcement Authority) Act 2021. Irish
Jurist 2023; 69: 61-79

Quinn, J. The new duty to company
creditors: a statutory step too far? Irish
Jurist 2023; 69: 180-195

Statutory instruments
Companies  (Corporate
Authority) Act 2021
(commencement) order 2023
292/2023

Companies Act 2014 (section 897) order
2023 - S1293/2023

Companies Act 2014 (fees) regulations
2023 - S1294/2023

Companies Act 2014 (forms) regulations
2023 - S1295/2023

Enforcement
(section 35)
- Sl

COMPETITION LAW

Dekeyser, K. Regulation 1/2003 and EU
Antitrust Enforcement: A Systematic
Guide. The Netherlands: Kluwer Law
International, 2022 - W110.4

Articles

McCarthy, A. Dawn of justice. Law Society
Gazette 2023; July: 55

Ntemuse, E. EU competition regulation in
digital markets: if it aint broke. Fix it?
Trinity College Law Review 2023; 26 (1):
137-154

CONEFELICT OF LAWS

Library acquisitions

McKibbin, S., Kennedy, A. The Common
Law Jurisprudence of the Conflict of Laws.
Oxford: Hart Publishing, 2023 — C2000

CONSTITUTIONAL AND
ADMINISTRATIVE LAW

Suspension — Unconstitutionality —
Seanad Electoral (University Members)
Act 1937 ss. 6 and 7 — Parties making
submissions on the length of any period
of suspension of a declaration of
invalidity of ss. 6 and 7 of the Seanad
Electoral (University Members) Act 1937
— Whether a single, relatively lengthy
period of suspension was required —
26/07/2023 - [2023] IESC 18
Heneghan v The Minister for Housing,
Planning and Local Government and
others

Library acquisitions

Barber, NW. The United Kingdom
Constitution: An Introduction. Oxford:
Oxford University Press, 2021 — M31

Articles

Cahillane, L. Defining the administration
of justice in Ireland after the Zalewski
decision. Irish Jurist 2023; 69: 164-179
Gilligan, D. Waiver and the constitution.
Irish Jurist 2023; 69: 80-104

Hardiman, A.-M. A sense of balance. The
Bar Review 2023; 28 (2): 49-51

CONTRACT

i.ibrary acquisitions '
Enonchong, N. Duress, Undue Influence
and Unconscionable Dealing (4th ed.).
London: Sweet & Maxwell, 2023 - N15.6
Tolhurst, G.J., Peden, E. Furmston and
Tolhurst on Contract Formation (3rd ed.).
Oxford: Oxford University Press, 2023 —
N13

Articles

Harris, L. Frustration in crisis: how the
Spanish doctrine of rebus sic stantibus
can inform a  post-pandemic
reexamination of English contract law’s
approach to hardship. Trinity College Law
Review 2023; 26 (1): 38-59

COPYRIGHT

Library acquisitions
Johnson, H. A Guide to Trade Mark Law
and Practice in Ireland (2nd ed.).

Haywards Heath: Bloomsbury
Professional, 2023 — N114.2.C5
COSTS

Costs — Protective costs order — Abuse of
process — Defendants seeking their costs
from the plaintiffs — Whether the
defendants were entirely successful in
resisting the plaintiffs” application for a
protective costs order — 12/07/2023 —
[2023] IEHC 400

Browne and others v An Taoiseach and
others (No. 3)

Legal costs — Adjudication — Party and
party costs awards — Refusal of stay —
Appeal against — 31/07/2023 — [2023]
IECA 197

Dowling and ors v Minister for Finance
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Costs — Licensing — Case stated —
Appellant seeking to set aside costs order
— Whether there was an event as against
the appellant in respect of which costs
should be awarded - 24/07/2023 -
[2023] IECA 184

In the Application of Galfer Filling Station
Ltd

Judicial review — Costs — Leave to execute
— Respondent seeking leave to issue
execution of costs order — Whether the
applicant had suffered any specific
prejudice as a result of the delay on the
part of the respondent in seeking to
execute upon the order for costs made in
her favour — 28/07,/2023 — [2023] IEHC
461

Gaultier v The Companies Acts

Summary judgment - Liabilities —
Entitlement to offset — Appellant
appealing from a decision ordering that
the respondent should recover a sum
from the appellant together with the
costs of the proceedings — Whether the
trial judge erred in failing to offset the
overpayments made by him against the
sums that were otherwise due by him to
the respondent — 12/07/2023 - [2023]
IECA 178

Harrahill v Doyle

Costs — Judicial review — Adjudication of
costs — Applicant seeking costs from the
notice party — Whether the notice party
had any responsibility for the decision
which gave rise to the application for
judicial review — 07/07/2023 - [2023]
IEHC 391

Kenny v Legal Costs Adjudicator

COURTS o
Courts Act 2023 — Act 12/2023 - Signed
on May 19, 2023

Statutory instruments

District Court (days and hours) (August
sittings) order 2023 - SI 365/2023
Courts and Civil Law (Miscellaneous
Provisions) Act 2023 (commencement)
order 2023 - SI 389/2023

CRIMINAL LAW

— Sexual assault — Newly
discovered evidence — Appellant seeking
to appeal against conviction — Whether
the conviction of the appellant was
unsafe and the trial was unfair by reason
of newly discovered evidence -
11,/07/2023 — [2023] IECA 205

DPP v AM.

Sentencing — Oral rape — Undue leniency
— Applicant seeking review of sentence —
Whether sentence was unduly lenient —
10/07/2023 — [2023] IECA 204
DPPvAW.

Sentencing — Coercive control — Undue
leniency — Applicant seeking review of
sentences — Whether sentences were
unduly lenient — 21/07/2023 - [2023]
IECA 211

DPP v Boles

Sentencing — Sexual assault — Severity of
sentence — Appellant seeking to appeal
against sentence — Whether sentence was
unduly severe — 06/07/2023 - [2023]
IECA 203

DPPv D.H.

Case stated — Point of law — Conviction —
Defendant seeking to appeal against
conviction — Whether the trial judge was
bound by a Supreme Court decision to the
effect that a statement that was not duly
completed was not admissible -
07/07/2023 - [2023] IECA 174

DPP (at the suit of Garda Robert O’Grady)
v Hodgins

Sentencing — Causing serious harm —
Severity of sentence — Appellant seeking
to appeal against sentence — Whether
sentence was unduly severe -
25/07/2023 - [2023] IECA 215

DPPv M.B.

Sentencing — Sea Fisheries Maritime
Jurisdiction Act 2006 s. 14 — Severity of
sentence — Appellant seeking to appeal
against sentence — Whether sentence was
unduly severe — 25/07/2023 - [2023]
IECA 214

DPP v Meijvogel

Sentencing — Safety, Health and Welfare
at Work Act 1989 s. 10 — Undue leniency
— Applicant seeking review of sentence —
Whether sentence was unduly lenient —
28/07/2023 - [2023] I[ECA 217

DPP v Palfinger Ireland Ltd

Conviction — Murder — Admission of
evidence — Appellant seeking a retrial —
Whether the Supreme Court could rule on
whether evidence should be excluded or
admitted - 28/07,/2023 - [2023] IESC 20
DPP v Quirke

Sentencing — Criminal damage — Severity
of sentence — Appellant seeking to appeal
against sentence — Whether sentence was
unduly severe — 24/07/2023 - [2023]
IECA 213

DPP v Stokes

Judicial review — Prosecution — Disclosure
— Appellant appealing against an order
staying the prosecution of charges against
the respondent unless the complainant
disclosed specified information and
material — Whether the respondent had
discharged the onus of proving that
necessary material had been withheld
from him to such an extent as would give
rise to a real risk of an unfair trial —
12/07/2023 - [2023] IECA 179

W.C. vDPP

Library acquisitions

Millington, T., Sutherland Williams, M.,
Hopmeier, Michael. Millington and
Sutherland Williams on the Proceeds of
Crime (6th ed.). Oxford: Oxford University
Press, 2023 — M594.7

Ring, S., Gleeson, K., Stevenson, K. Child
Sexual Abuse Reported by Adult Survivors:
Legal Responses in England and Wales,
Ireland  and  Australia.  Abingdon:
Routledge, 2022 — M544.7.008
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Ryan, A. Towards a System of European
Criminal ~ Justice: The Problem of
Admissibility of Evidence. United
Kingdom: Routledge, 2016 — M500.E95

Articles

Arthur, R. Harmonising the disclosure of
childhood criminal records with child first
principles: comparing the approaches in
the Republic of Ireland and Northern
Ireland. Irish Journal of Family Law
2023; 26 (2): 31-36

Harte-Hughes, A. Security through
obscurity? EU recommendations and the
Irish witness security programme. Irish
Criminal Law Journal 2023; 33 (2): 38-
49

Healy, J. Route(s) to verdict; the clear
path forward in criminal jury trials. Irish
Judicial Studies Journal 2023; 1: 40-51
Moeller, T, Kiely, N., Leonard, D. Stress
test. Law Society Gazette 2023; July: 46-
49

O’Connell, A. Coco’s law: two years on.
Irish Criminal Law Journal 2023; 33 (2):
26-37

Leahy, S., Dr. Consent in Irish rape law:
rules, realities and reform. Irish Judicial
Studies Journal 2023; 1: 82-96
Prendergast, D. The crime of failing to
come forward. Irish Jurist 2023; 69: 135-
163

Ryan, PJ., Dr. Smuggling of persons:
policy and statutory interpretation
considerations. Irish Law Times 2023; 41
(8): 122-125

Statutory instruments

Criminal Justice (Mutual Recognition of
Custodial ~ Sentences) Act 2023
(commencement) order 2023 - Sl
213/2023

Criminal Justice (Terrorist Offences) Act
2005 (section 42) (restrictive measures
concerning certain persons and entities
associated with the ISIL (Da’esh) and Al-
Qaida organisations) (no.5) regulations
2023 -S| 228/2023

Criminal Justice (Terrorist Offences) Act
2005 (section 42) (restrictive measures
concerning certain persons and entities
associated with the ISIL (Da’esh) and Al-
Qaida organisations) (no.6) regulations
2023 -S1310/2023

Criminal Justice (Terrorist Offences) Act
2005 (section 42) (restrictive measures
concerning certain persons and entities
with a view to combating terrorism)
regulations (no. 2) 2023 - SI 386,/2023
Criminal Justice (Miscellaneous
Provisions) Act 2023 (commencement)
order 2023 - S| 391,/2023

DAMAGES

Liability — Damages — Differential costs
order — Appellant appealing against
finding on liability — Whether the
appellant was found liable to the
respondent on the basis of a case that
was never pleaded nor advanced in the

opening of the case, nor in the
respondent’s own  evidence -
26/07/2023 - [2023] IECA 188

Rafter v Edmund Rice Schools Trust
Company Ltd

DATA PROTECTION

Libraw acquisitions '
Ratcliffe, J. Privacy and Data Protection
in your Pocket: Personal Data Breaches.
United Kingdom: Judith Ratcliffe, 2023
- M209.D5

Articles

Colgan, S. Debiasing and data protection:
the GDPR and proposed Artificial
Intelligence Act in contest. Commercial
Law Practitioner 2023; 30 (3): 53-58
Grehan, D. Subject matters. Law Society
Gazette 2023; July: 38-41

Grehan, D. Who's been checking your
data? Law Society Gazette 2023; May:
54

Statutory instruments

Data Sharing and Governance Act 2019
(exempted body) order 2023 - S|
337/2023

DEFAMATION

Defamation — Injunction — Contempt —
Plaintiff seeking an injunction — Whether
the plaintiff had made out a fair issue to
be tried — 20/07,/2023 - [2023] IEHC
425

Fitzsimons v Start Mortgages DAC and
others

Articles
Barton, B., Justice. Runaway jury. Law
Society Gazette 2023; May: 38-41

DEFENCE

Statutory instruments

Civil Defence Act 2023 (commencement)
order 2023 - SI 363/2023

Civil Defence Act 2023 (code of practice)
regulations 2023 - SI 371/2023

DISCOVERY

Discovery — Relevance - Inspection —
Defendants seeking discovery — Whether
the reasons advanced for the disputed
category of discovery were relevant to
any issues in dispute on the pleadings —
15/08,/2023 - [2023] IEHC 507
O’Dwyer and another v Kenny Property
Group Ltd and others

Legal professional privilege — Disclosure
— Discovery — Defendant seeking orders
confirming the privileged status of
material in respect of which it claimed
privilege — Whether the unintentional
disclosure of the material was sufficient
to amount to a waiver of any privilege
that may have attached to it —
31/07/2023 - [2023] IEHC 493
Walters and another v Lexington Services
Ltd

Articles

Bourke, R., Burke-Murphy, E. Discovery
— will reform work? The Bar Review
2023; 28 (1): 20-24

DRAFTING

Library acquisitions
Anderson, M. Drafting and Negotiating

Commercial  Contracts (5th ed.).
Haywards Heath: Bloomsbury
Publishing, 2023 — N10
EDUCATION

Statutory instruments

Industrial training (agricultural and
horticultural industry) order 2023 - SI
317/2023

Industrial training (civil engineering
industry) order 2023 - SI 318/2023
Industrial training (quantity surveying
industry) order 2023 - SI319/2023

EMPLOYMENT LAW

Recusal - Impartiality -
discrimination — Appellant seeking the
recusal of two members of the panel
assigned to hear his appeal — Whether
there was reasonable apprehension of
impartiality — 21/07/2023 - [2023]
IECA 186

Smith v Cisco Systems Interworking
(Ireland) Ltd

Library acquisitions

Arthur Cox. Arthur Cox Employment Law
Yearbook 2022. Dublin: Bloomsbury
Professional, 2023 — N192.C5

Articles

Corbett, V., Dr. Say “cheese”: the legal
implications of workplace surveillance.
Irish Employment Law Journal 2023; 20
(2):39-47

Kerr, A. The status of volunteers in Irish
employment law. Irish Employment Law
Journal 2023; 20 (2): 36-38

Statutory Instruments

Sectoral employment order (construction
sector) 2023 - SI 207,/2023

Registered employment agreement
(overhead powerline contractors group)
order 2023 = S| 229/2023

Teaching Council (information to be
furnished by employer in case of
dismissal or resignation of registered
teacher) regulations 2023 — S1 230/2023
Safety, health and welfare at work
(general application) (amendment)
regulations 2023 — S| 255/2023
National Minimum Wage Act 2000
(amendment of schedule 1) regulations
2023 - SI 260/2023

Work Life Balance and Miscellaneous
Provisions Act 2023 (commencement)
order 2023 - SI 341/2023

Employment permits (amendment)
regulations 2023 - SI 346/2023
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ENERGY oo
Acts

Energy (Windfall Gains in the Energy
Sector) (Temporary Solidarity

Contribution) Act 2023 — Act 5/2023 -
Signed on July 17, 2023

Statutory instruments

Electricity Regulation Act 1999 (public
service obligations) (amendment) order
2023 -S1119/2023

Energy (Windfall Gains in the Energy
Sector) (Temporary Solidarity
Contribution) Act 2023
(commencement) order 2023 - S|
388/2023

ESTOPPEL

Library acquisitions
Keane, P. Estoppel by Conduct and
Election (3rd ed.). London: Sweet &
Maxwell, 2023 — N384.4

EUROPEAN UNION

Library acquisitions
Fercic, A. European Union Competition
Law. Zutphen: Europa Law Publishing,
2023 -W110

Mankowski, P, Magnus, U. European
Commentaries on Private International
Law ECPIL: Commentary: Brussels Ibis
regulation (2nd ed. (revised)). Koln:
Verlag Dr Otto Schmidt, 2023 - Volume
| Brussels Ibis regulation — C2000
Moloney, N. EU Securities and Financial
Markets Regulation (4th ed.). Oxford:
Oxford University Press, 2023 — W107

Articles

Sumption, J. The European Union and
the Nation-State. Irish Jurist 2023; 69:
1-11

Statutory instruments
European Union habitats (Gweedore Bay
and Islands special area of conservation

001141) regulations 2023 - S|
181/2023

European Union habitats (North
Inishowen Coast special area of

conservation 002012) regulations 2023
-S51182/2023

European Union habitats
(Cloghernagore Bog and Glenveagh
National ~Park special area of
conservation 002047) regulations 2023
-S1183/2023

European Union habitats (Leannan River
special area of conservation 002176)
regulations 2023 — SI 184/2023
European Union habitats (River Finn
special area of conservation 002301)
regulations 2023 — SI 185/2023
European Union (restrictive measures
concerning Ukraine) (no.7) regulations
2023 - S1189/2023

European Union (restrictive measures
concerning ISIL (Da’esh) and Al-Qaeda
and natural and legal persons, entities or
bodies associated with them) (no.2)
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regulations 2023 - SI 191/2023
European Communities (carriage of
dangerous goods by road and use of
transportable pressure equipment)
(amendment) regulations 2023 - SI
197/2023

European  Union  (spirit
regulations 2023 - SI 198/2023
European Union (occupation of road
transport  operator)  (amendment)
regulations 2023 - SI 208/2023
European Union (international road
haulage market) (amendment)
regulations 2023 - SI 209/2023
European Union (restrictive measures in
respect of Myanmar/Burma) (no.2)
regulations 2023 - SI 214/2023
European Union (construction products)
(amendment) regulations 2023 — S|
217/2023

European Union (bank recovery and
resolution)  resolution fund levy
regulations 2023 - SI 226,/2023
European Union (cross-border
conversions, mergers and divisions)
regulations 2023 - SI 233/2023
European  Union (planning and
development)  (development  for
accommodation of displaced persons)
regulations 2023 - SI 251/2023
European Union (requirements for credit
transfers and direct debits in euro)
(amendment) regulations 2023 — S|
253/2023

European Union (animal identification
and tracing) regulations 2023 - S|
254/2023

European Union (addition of vitamins
and minerals and of certain other
substances to foods) (amendment)
regulations 2023 - SI 265/2023
European Communities (intraCommunity
transfers of defence related products)
(amendment) regulations 2023 - SI
268/2023

European Union (online dissemination of
terrorist content) (designation of the
Commissioner of the Garda Siochana as
a competent authority) regulations 2023
-S1270/2023

European Union (rail passengers’ rights
and obligations) regulations 2023 — S|
271/2023

European Union (restrictive measures
concerning Belarus) (no.2) regulations
2023 -S| 275/2023

European Union (restrictive measures
against cyber-attacks threatening the
Union or its member states) regulations
2023 -S| 276/2023

European Union (restrictive measures
concerning ISIL (Da’esh) and Al-Qaeda
and natural and legal persons, entities or
bodies associated with them) (no.3)
regulations 2023 - SI 277,/2023
European Union (restrictive measures
concerning Mali) (no.3) regulations
2023 -S| 278/2023

European Union (restrictive measures
concerning Ukraine) (no.8) requlations
2023 -S| 279/2023

drinks)

European Union (restrictive measures
concerning Yemen) (no.2) regulations
2023 - SI 280/2023

European Union (restrictive measures
concerning Moldova) regulations 2023
—SI281/2023

European Communities (marketing of
ornamental plant propagating material
and ornamental plants) (amendment)
regulations 2023 - SI 282/2023
European Communities (marketing of
fruit plant propagating material)
(amendment) regulations 2023 — SI
283/2023

European  Communities  (minimum
conditions for examining agriculture
plant species) (amendment) regulations
2023 - SI 285/2023

European Communities  (minimum
conditions for examining of vegetable
species) (amendment) regulations 2023
- Sl1286/2023

European Union (recreational craft and
personal watercraft) (amendment)
regulations 2023 - S| 288/2023
European Union (Wireless Telegraphy Act
1926) (amendment) regulations 2023 —
S1289/2023

European Union (restrictive measures
concerning Libya) (no.2) regulations
2023 - SI297/2023

European Union (restrictive measures
concerning Ukraine) (no.9) regulations
2023 - SI 298/2023)

European Union (electronic
communications code) (amendment)
regulations 2023 - S| 300/2023
European Union (retail charges for
regulated intra-EU communications)
(amendment) regulations 2023 — SI
301/2023

European Communities (mobile
telephone  roaming) (amendment)
regulations 2023 - S| 302/2023
European Union (open internet access)
(amendment) regulations 2023 — SI
303/2023)

European Communities (electronic
communications networks and services)
(privacy and electronic communications)
(amendment) regulations 2023 — S|
305/2023

European Union (transport of dangerous
goods by rail) (amendment) regulations
2023 - SI 306/2023

European Union (temporary increase of
official controls and emergency
measures on imports of food and feed of
non-animal  origin)  (amendment)
regulations 2023 - SI 307,/2023

European Union (anti-money
laundering: beneficial ownership of
corporate  entities)  (amendment)

regulations 2023 - SI 308/2023

European Union (restrictive measures
concerning ISIL (Da’esh) and Al-Qaeda
and natural and legal persons, entities or
bodies associated with them) (no.4)
regulations 2023 - S| 309/2023

European Union (restrictive measures
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concerning Somalia) (no. 3) regulations
2023 -SI311/2023

European Union (international labour
organisation work in fishing convention)
(safe manning) regulations 2023 — SI
315/2023

European Communities (electromagnetic
compatibility) (@mendment) regulations
2023 - Sl 316/2023

European Union (disclosure of income
tax information by certain undertakings
and branches) regulations 2023 — S|
322/2023

European Union habitats (lower River
Shannon special area of conservation

002165) regulations 2023 - S|
328/2023
European Union (nonautomatic

weighing instruments) amendment)
regulations 2023 - SI 327/2023
European Union habitats (Mount
Brandon special area of conservation
000375) regulations 2023 - S|
329/2023

European Union habitats (Lough Gill
special area of conservation 0019765)
regulations 2023 - SI 330/2023
European Union habitats (Bellacorick
Bog Complex special area of
conservation 001922) regulations 2023
-S1331/2023

European Union habitats (River Moy
special area of conservation 002298)
regulations 2023 - SI 332/2023

European Union (manufacture,
presentation and sale of tobacco and
related products) (amendment)

regulations 2023 - SI 335/2023
European Union (restrictive measures
concerning Ukraine) (no.10) regulations
2023 - Sl 336/2023

European Union (official controls in
relation to food legislation) (imports of
food of non-animal origin) (amendment)
(no. 2) regulations 2023 - SI 338/2023
European Union (two- or three- wheel
vehicles and quadricycles) (market
surveillance) regulations 2023 - S|
340/2023

European Union (cooperation between
national authorities responsible for the
enforcement of consumer protection
laws relating to rail passengers’ rights
and obligations) regulations 2023 — S|
350/2023

European  Union  (dematerialised
securities) regulations 2023 - S|
353/2023

European Union (restrictive measures
concerning Libya) (no.3) regulations
2023 -S| 373/2023

European Union (protection of persons
who report breaches of union law)
regulations 2023 - SI 375/2023
European Union (restrictive measures
concerning Ukraine) (no.11) regulations
2023 -S| 384/2023

European Union (restrictive measures in
respect of Myanmar/Burma) (no.3)
regulations 2023 - SI 385/2023

European Union (temporary increase of
official  controls and emergency
measures on imports of food and feed of
non-animal origin) (@mendment) (no.2)
regulations 2023 - SI 393/2023
European Union (restriction of certain
hazardous substances in electrical and
electronic equipment) (amendment)
(no. 2) regulations 2023 - SI 395/2023
European Union (agricultural producer
organisations) regulations 2023 - S|
396/2023

EVIDENCE . .
Articles

Charleton, P, Rakhmanin, |. The safe use
of expert evidence. Irish Judicial Studies
Journal 2023; 1: 52-69

Cusack, A. Beyond special measures:
challenging traditional constructions of
competence and cross-examination for
vulnerable witnesses in Ireland. Irish
Judicial Studies Journal 2020; 2: 98-115

FAMILY LAW

Attachment — Committal — Contempt —
Applicant seeking the attachment and
committal of the respondent — Whether
imprisoning the respondent would
coerce him into meeting his maintenance
payments — 14/07/2023 — [2023] IEHC
414

D. v D. (No. 2)

Library acquisitions

Davey, S.M., Lindsey, J. Grandparents
and the Law: Rights and Relationships.
Oxford: Hart Publishing, 2023 -
N176.65

Lowe, N., Fenton-Glynn, C. Research
Handbook  on  Adoption  Law.
Cheltenham: Edward Elgar Publishing,
2023 -N176.1

Articles 3
Curtin, M., Woods, U., Dr.,, Cross, C.,
Prof, Murphy, C., Dr. Prenuptial

agreements: a solution for Irish family
farms? Irish Journal of Family Law 2023;
26 (1):3-13

FINANCIAL SERVICES
Articles

Bullman, T. FinTech and ESG: the
symbiotic relationship and regulatory
challenge of a hinge point in global
financial services. Commercial Law
Practitioner 2023; 30 (4): 74-82
Hallissey, M. Bosses must drive
accountability culture. Law Society
Gazette 2023; May: 46-49

Statutory instruments

Finance Act 2023 (section 7)
(commencement) order 2023 - S|
239/2023

Finance Act 2022 (section 68(1))
(commencement) order 2023 - S|
240/2023

Finance Act 2022 (temporary business
energy support scheme) (specified
period) (no. 2) order 2023 - SI 257/2023



Finance Act 2022 (section 45(1))
(commencement) order 2023 - SI
258/2023
Finance Act 2022 (section 92(1))
(commencement) order 202 - SI
326/2023

FISHERIES

Statutory instruments

Sea-fisheries (illegal, unreported and
unregulated fishing) (amendment)
regulations 2023 - SI 264,/2023
Sea-fisheries (quotas) regulations 2023
—S1274/2023

Fishing vessels (certification of deck
officers and  engineer officers)
regulations 2023 - SI 313/2023
Sea-fisheries (north western waters
landing obligation) (amendment) (no. 2)
regulations 2023 - SI 323/2023

Statutory instruments

Food Safety Authority of Ireland Act
1998 (amendment of first schedule)
order 2023 - SI 222/2023

Food Safety Authority of Ireland Act
1998 (amendment of first schedule) (no.
2) order 2023 - SI 398/2023

GARDA SIOCHANA

Statutory instruments
Garda Siochana (retirement) regulations
2023 - SI1397/2023

GOVERNMENT

Statutory instruments

Oireachtas (allowances and facilities)
(amendment) regulations 2023 — SI
196/2023

Appointment of special adviser (Minister
of State at the Department of
Enterprise, Trade and Employment) order
2023 - S| 221/2023

Appointment of special adviser (Minister
for Further and Higher Education,
Research, Innovation and Science) order
2023 - S| 224/2023

Oireachtas (allowances) (members and
holders of parliamentary and certain
ministerial offices) (amendment) order
2023 -S| 227/2023

Appointment of special advisers
(Minister for Health) order 2023 — SI
231/2023

Appointment of special advisers
(Ministers of State at the Department of
Health) order 2023 - SI 232/2023
Appointment of special advisers
(Minister for Public Expenditure,
National Development Plan Delivery and
Reform) order 2023 — SI 244/2023
Appointment of special advisers
(Taoiseach) (no. 2) order 2023 - SI
266/2023

Further and higher education, research,
innovation and science (transfer of
departmental  administration  and
ministerial functions) order 2023 — SI
291/2023

Appointment of special adviser (Minister

of State at the Department of Foreign
Affairs and the Department of Defence)
order 2023 - SI 312/2023

Standards in public office (transfer of
departmental  administration ~ and
ministerial functions) (no.2) order 2023
-S1367/2023

Public expenditure, National
Development Plan delivery and reform
(delegation of ministerial functions)
(revocation) order 2023 — SI 368,/2023
Appointment of special adviser
(Taoiseach) order 2023 - SI 382/2023
Appointment of special adviser (Minister
of State at the Department of Finance)
order 2023 — S 399/2023

HEALTH

Articles
Drea, T. New kid on the block. Law
Society Gazette 2023; July: 52-53

Statutory instruments

Misuse of drugs (prescription and control
of supply of cannabis for medical use)
(amendment) (no. 2) regulations 2023 —
S1200/2023)

Misuse of Drugs Act 1977 (controlled
drugs) (designation) (amendment) order
2023 - SI 237/2023

Infectious  diseases  (amendment)
regulations 2023 — SI 245/2023

Public Health (Alcohol) Act 2018
(commencement) order 2023 - SI
248/2023

Public Health (alcohol) (labelling)
requlations 2023 — SI 249/2023

HOUSING

Statutory instruments

Remediation of Dwellings Damaged by
the Use of Defective Concrete Blocks Act
2022 (commencement) order 2023 — SI
321/2023

Rent pressure zone (local electoral area
of Westport) order 2023 — SI 333/2023
The Approved Housing Bodies
Regulatory Authority superannuation
scheme 2023 - SI 339/2023)
Remediation of dwellings damaged by
the use of defective concrete blocks
regulations 2023 — SI 347/2023
Housing (adaptation grants for older
people and people with disability) (fixed
track hoists) regulations 2023 - SI
361/2023

Affordable Housing Act 2021 (cost rental
eligibility) regulations 2023 - S|
374/2023

HUMAN RIGHTS

i_ibrary acquisitions .
Andrew, J. Human Rights
Responsibilities in the Digital Age: States,
Companies and Individuals. Oxford: Hart
Publishing, 2021 — C200

Bernard, F, Harris, D., Bates, E., Buckley,
C. Harris, O'Boyle and Warbrick Law of
the European Convention on Human
Rights (5th ed.). Oxford: Oxford
University Press, 2023 — C200

Reid, K. A Practitioners Guide to the
European Convention on Human Rights
(7th ed.). London: Sweet & Maxwell,
2023 - C200

Southwell, P, Brewer, M., Douglas-
Jones, B. Human Trafficking and
Modern Slavery: Law and Practice (2nd
ed.). Haywards Heath: Bloomsbury
Professional, 2020 — C208

Articles

Little, C. Under the net. Law Society
Gazette 2023; July: 22-27

Manson, R. A feminist rethinking of
‘crimes against humanity’. Trinity College
Law Review 2023; 26 (1): 111-136
Andison, S. Water (in) access in Chile: the
human rights limitation of granting a
property right to water. Trinity College
Law Review 2023; 26 (1): 182-201

IMMIGRATION

International protection — Fear of
persecution — Judicial review — Applicant
seeking leave to seek reliefs by way of
judicial review — Whether the first
respondent acted illegally and/or
irrationally in its assessment of certain
documentary evidence —20/07/2023 -
[2023] IEHC 438

O.RA. v The International Protection
Appeals Tribunal and others

INFORMATION
TECHNOLOGY

Library acquisitions
Deem, M., Warren, P. Al on Trial.
Haywards Heath: Bloomsbury
Professional, 2022 — eBook edition
available on Bloomsbury Professional
through Barrister's Desktop — K103
Susskind, R.E. Online Courts and the
Future of Justice. Oxford: Oxford
University Press, 2021 — 1230.61

Articles

Anand, R., Bird, B. The Digital Services
Act and vulnerability: how vulnerability
is defined by digital regulations in the
EU. Irish Law Times 2023; 41 (9): 135-
140

Byrne, J.P,, Dr. Requlating Al. The Bar
Review 2023; 28 (1): 13-16

Colgan, S. The one-stop-shop
mechanism and the efficacy of cross-
border data processing complaint
investigations. ~ Commercial ~ Law
Practitioner 2023; 30 (6): 107-113

Ni Fhaolain, L., Hines, A. Cool for chats.
Law Society Gazette 2023; May: Law
Society gazette 20-27

INSURANCE

Insurance policy — Interpretation —
Settlement — Parties seeking approval of
agreed solution - Whether the
mechanics agreed between the parties
were consistent with the underlying
rationale of the mechanism proposed by
the High Court — 26,/07,/2023 - [2023]
IEHC 455

LEGAL UPDATE

Hyper Trust trading as The Leopardstown
Inn v FBD Insurances Plc; Inn on
Hibernian way Ltd trading as Lemon &
Duke v FBD Insurances Plc

Articles

Good, H. Sore winners? An analysis of
Chubb European Group S.E. v Financial
Services and Pensions Ombudsman
[2023] IEHC 74. Commercial Law
Practitioner 2023; 30 (3): 47-51

INTERNATIONAL LAW

Library acquisitions
Panagopoulos, G. Restitution in Private
International  Law. Oxford: Hart
Publishing, 2000 — N20

Soler, D. Practical Guide to the Incoterms
2020 Rules: Rights and Obligations on
the Goods in International Trade.
Barcelona: Marge Books, 2021 — C230

Request for information — Judicial review
— 0. 15 r. 13 RSC - CJEU requesting
further information — Whether O. 15 r.
13 RSC was capable of applying —
08/08/2023 - [2023] IEHC 496

Dublin 8 Residents Association v An Bord
Pleandla and others (No. 4)

Judicial review — Leave — Joinder —
Applicant seeking to reopen judgment —
Whether the applicant should be given
an opportunity to amend his statement
of grounds — 10/07/2023 - [2023]
IEHC 386

G. v Director of Public Prosecutions
Judicial review — Statutory appeal —
International Protection Act 2015 s. 39
— Applicant seeking certiorari of a first
instance decision — Whether the errors
identified were so fundamental that the
unfairness to the applicant rendered the
statutory procedure for appeal to the
second respondent unsuitable to meet
the  applicants  complaints -
07,/07/2023 - [2023] IEHC 390

TA. v International Protection Office and
others

Library acquisitions

Woolf, The Right Honourable the Lord,
Hare, I., Donnelly, C., Bell, J., Carnwath,
R.J.A. De Smith’s Judicial Review (9th
ed.). London: Sweet & Maxwell, 2023 —
M306

Articles

Biehler, H. Recent developments in
judicial review procedure. Irish Law Times
2023; 41 (10): 147-152 [part 1]; Irish
Law Times 2023; 41 (11): 159-164 [part
2]

Library acquisitions

Keating, A. Jurisprudence (4th ed.).
Dublin: Clarus Press, 2022 — A10.C5
Bix, B.H. Jurisprudence: Theory and
Context. United Kingdom: Sweet &
Maxwell, 2023 — A10
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Articles
Moore, O. Rhyme nor reason: judicial
rhetoric and its impact on the law as lived
through a review of the reasonable man.
Trinity College Law Review 2023; 26 (1):
155-181

LAND LAW

Interlocutory relief — Serious issue to be
tried — Abuse of process — Plaintiffs
seeking interlocutory relief — Whether
the plaintiffs had made out a serious
issue to be tried — 21,/07,/2023 - [2023]
IEHC 456

Bracken v Hinch

Injunction — Sale of land — Fair question
to be tried — Plaintiff seeking to restrain
the sale by the defendants of certain
lands pending trial of the action —
Whether there was any conflict of
interest in a receiver simultaneously
carrying out the role of a mortgagee for
the purposes of arranging for the sale of
the properties — 04/08/2023 - [2023]
IEHC 510

M & J Duddy Developments Ltd v
Everyday Finance DAC and others

LANDLORD AND
TENANT

Judicial review — Leave — Extension of
time — Applicant seeking leave to
proceed by way of judicial review —
Whether  the applicant had
demonstrated a prima facie legal
argument that had a reasonable
prospect of success — 21/07/2023 —
[2023] IEHC 449

Gogova v The Residential Tenancies
Board and others

Sale of land — Statutory interpretation —
Derelict Sites Act 1990 - Plaintiff
seeking declaratory relief — Whether a
charge arising under the Derelict Sites
Act 1990 is capable of being
overreached  pursuant  to  the
Conveyancing Act 1881 — 18/07/2023
- [2023] IEHC 408

Maher v Dublin City Council
Articles
Cannon, R. Covenants restricting

alterations and improvements — issues
from point of view of landlords and
tenants. Conveyancing and Property
Law Journal 2023; 1: 2-7

LEGAL HISTORY

i_ibrary acquisitions '
McCartney, WT. Vindication and Justice
for  Michael Mallon. Pennyburn:
Highmoor Publishing, 2023 - B10.C5
O’Sullivan, N. The Munster Bar Archive.
Cork: Oak Tree Press, 2023 — L403

Articles

Hogan, G. Alfred Thomas Denning: a
20th century English legal icon re-
examined. Irish Judicial Studies Journal
2023; 1: 97-105

Whelan, B., Dr., Noyk, M. A revolutionary
solicitor. Law Society Gazette 2023; May:
42-45

LEGAL PROFESSION

Library acquisitions
Cowan, D. Effective Communication for
Lawyers: a Practical Guide. Cheltenham:
Edward Elgar Publishing, 2022 — L50
Guberman, R. Point Made: How to Write
Like the Nation’s Top Advocates (2nd
ed.). Oxford: Oxford University Press,
2014 - L155

Articles

Barry, B.M., Dr., Kennedy, R., Dr. Views
of the Irish judiciary on technology in
courts: results of a survey. Irish Judicial
Studies Journal 2023; 1: 26-39

Blake, L. Fee recovery and collection
trends. The Bar Review 2023; 28 (2): 45-
48

Brennan, A., Callaghan, T. Legal advice v
legal assistance: where to draw the line,
oris it time to erase that line altogether?
Commercial Law Practitioner 2023; 30
(5): 97-102

Connors, N., Dr. Countdown. Law
Society Gazette 2023; May: 34-37
Hallissey, M. Tales of the unexpected.
Law Society Gazette 2023; May: 29-33
Hardiman, A-M. Serving justice. The Bar
Review 2023; (28) 1: 17-19

LICENSING

Judicial review — Licencing — Conditions
— Applicant seeking an order of certiorari
quashing the condition attached to the
granting to the applicant of a small
public service vehicle licence — Whether
the condition was irrational and
unreasonable — 20/07/2023 - [2023]
IEHC 437

McKenna v The Commissioner of An
Garda Siochdna

MARITIME

Statutory instruments

Sea pollution (ballast water management
convention) regulations 2023 - S|
188/2023)

Maritime Area Planning Act 2021
(commencement of certain provisions)
order 2023 - S| 225/2023

Maritime Area Planning Act 2021
(commencement of certain provisions)
(no. 2) order 2023 - SI 369/2023
Maritime Area Planning Act 2021
(establishment day) order 2023 — S|
372/2023

Merchant shipping (fire protection) rules
2023 -SI 379/2023

Merchant shipping (fire protection) (no.
2) rules 2023 - SI 380/2023

MEDICALLAW ...
Articles

Sutton, K. Medical decision-making for
children — the current position and
future changes. Irish Journal of Family

Law 2023; 26 (1): 14-22

Statutory instruments
Medicinal products (prescription and
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control of supply) (amendment) (no. 3)
regulations 2023 - SI 238/2023
Medicinal products (prescription and
control of supply) (amendment) (no. 4)
regulations 2023 - S| 284/2023
Merchant shipping (SOLAS V - safe
manning and watchkeeping) regulations
2023 - SI314/2023

NATIONAL ASSET
MANAGEMENT

Statutory instruments

National Treasury Management Agency
(Amendment) Act 2000 (state
authorities) order 2023 - SI 235/2023
National Treasury Management Agency
(Amendment) Act 2014 (state
authorities) order 2023 - S| 236,/2023
National Treasury Management Agency
(Amendment) Act 2014 (state authority)
order 2023 - SI 262/2023

National Treasury Management Agency
(Amendment) Act 2000 (state authority)
order 2023 - S| 263/2023

National Treasury Management Agency
(Amendment) Act 2014 (designated
body) order 2023 - SI 360/2023
National Treasury Management Agency
(Amendment) Act 2014 (designated
body) (no. 2) order 2023 - SI 381/2023

OFFICIAL LANGUAGES

Statutory instruments

Official Languages (Amendment) Act
2021 (commencement) (no. 2) order
2023 - SI 215/2023

Personal Injury law — Alleged negligence
by employer — Damages claim — Claim of
special circumstances for delay in
proceedings — Mistake or inadvertence
by solicitor — 11/07/2023 — [2023]
IEHC 402

De Souza v Liffey Meats and others
Personal injuries — Vicarious liability —
Mediation — Second and the forty-sixth
defendants seeking an order directing
that they and the plaintiff meet to
discuss and attempt to settle all issues
arising in the plaintiff’s action by way of
mediation conference — Whether the
action of the plaintiff for recovery of
damages from the second and forty-
sixth defendants fell within the definition
of a personal injury action -
18/07/2023 - [2023] IEHC 454

Grace v Hendrick and others

Personal injuries — Breach of duty —
Damages — Plaintiffs seeking damages
in respect of personal injuries — Whether
the plaintiffs” claim was bound to fail due
to the absence of the duty of care
asserted — 06/07,/2023 — [2023] IEHC
394

Mitchell v Health Service Executive
Personal injuries — Want of prosecution
— Inordinate and inexcusable delay —
Defendant seeking to dismiss the
plaintiff's claim for want of prosecution
— Whether the plaintiff had been guilty

of inordinate and inexcusable delay —
10/07/2023 - [2023] IEHC 470
Paulkaite-Ciumbariene v Faughan Foods
Unlimited Company

Statutory instruments

Personal Injuries Resolution Board Act
2022 (commencement of certain
provisions) (no. 2) order 2023 - SI
354/2023

PLANNING AND
ENVIRONMENTAL LAW

Planning permission — Judicial review —
Leave — Applicant seeking leave to apply
for judicial review — Whether the case
against  the  respondent  was
misconceived — 24/07/2023 - [2023]
IEHC 430

Duffy v Clare County Council

Judicial review — Extension of time —
Planning permission - Applicants
seeking leave to seek an order of
certiorari — Whether there was good and
sufficient reason to extend time -
24/07/2023 - [2023] IEHC 432
Frawley v An Bord Pleandla

Planning permission — Judicial review —
Extension of time — Applicants seeking
an order of certiorari quashing the
decision of the first respondent to grant
planning permission — Whether there
was good and sufficient reason to
extend time — 24/07/2023 - [2023]
IEHC 431

Thomson v An Bord Pleandla

Articles
Flynn, T. Change of plan. The Bar Review
2023; 28 (2): 57-61

Statutory instruments
Environmental ~ Protection Agency
(designated development) (industrial
emissions) (licensing) regulations 2023
-S1186/2023

Planning and development (section 181)
regulations 2023 — SI 243/2023
Planning and development (exempted
development) regulations 2023 — S|
250/2023

Environment, climate and
communications  (delegation  of
ministerial functions) order 2023 — SI
252/2023

Planning and development (street
furniture fees) regulations 2023 - S|
256/2023

Planning and Development Act 2000
(exempted development) (no. 2)
regulations 2023 - SI 269/2023
Planning and Development Act
(amendment) regulations 2023 - SI
273/2023

Circular economy (environmental levy)
(plastic bag) regulations 2023 - SI
343/2023

Circular Economy and Miscellaneous
Provisions Act 2022 (commencement of
certain provisions) (no. 2) order 2023 -
S1344/2023

Circular Economy and Miscellaneous
Provisions Act 2022 (commencement of



certain provisions) (no. 3) order 2023 —
SI1345/2023

Planning and Development, Maritime
and Valuation (Amendment) Act 2022
(commencement of certain provisions)
order 2023 - SI 370/2023

Planning and development (exempted
development) (no. 4) regulations 2023 —
SI1376/2023

Planning and development (amendment)
(no. 2) regulations 2023 - S| 383/2023
Waste management (landfill levy)
(amendment) regulations 2023 - S|
398/2023

POLITICS

Articles

Clenaghan, D. A barrier to transitional
justice: critique of the Northern Ireland
Troubles (Legacy and Reconciliation) Bill
2022. Trinity College Law Review 2023;
26 (1):12-37

PRACTICE AND
PROCEDURE

Summary judgment — Loan facilities —
Transfer — Plaintiff seeking summary
judgment - Whether there was
insufficient evidence of a transfer of the
relevant loan facilities to the plaintiff —
12/07/2023 - [2023] IEHC 405

Cabot Financial (Ireland) Ltd v Hamill
Tender process — Automatic suspension —
Balance of justice — Respondent seeking
to lift an automatic suspension of the
tender process — Whether the balance of
justice favoured the lifting of the
automatic suspension — 25/07/2023 -
[2023] IEHC 457

CHC Ireland  Designated  Activity
Company v Minister for Transport and
another

Case stated — Charge sheet — Amendment
— District Court judge stating a case for
the opinion of the High Court — Whether
the District Court judge had jurisdiction
to amend the charge sheet to remedy any
defect or omission therein — 19/07/2023
—[2023] IEHC 426

DPP v Kinnane

Practice and procedure — Crime and
sentencing — Application for declaratory
reliefs in respect of pending criminal
proceedings — 16/05/2023 - [2023]
IEHC 245

Marley v DPP and others

Judgment in default of defence — Special
circumstances — Grounds of defence —
Defendants seeking to set aside the
default judgment granted to the plaintiffs
— Whether at the time of the default
special circumstances existed to explain
and justify the failure to deliver the
requisite pleading - 10/07/2023 -
[2023] IEHC 393

O’Brien v McMahon

Order for possession — Execution — Leave
— Plaintiff seeking leave to issue
execution — Whether the plaintiff had
met the threshold of establishing a good
reason that explained the failure to
execute the order for possession —
10/07/2023 - [2023] IEHC 387

Start Mortgages Designated Activity
Company v Hanley

Library acquisitions

Grave, D., McIntosh, M., Rowan, G. Class
Actions in England and Wales (2nd ed.).
London: Sweet & Maxwell, 2022 -
N370.2

Articles

Biehler, H. Security for the costs of
appeals. Irish Jurist 2023; 69: 43-60
Carey, G. Reticence to determine
preliminary issues confirmed. Irish Law
Times 2023; 41 (8): 126-128

Corbett, V. Third-party litigation funding
— time for a rethink? Irish Jurist 2023; 69:
12-42

McKenna, P. What's mine is mine —
practical considerations of proprietary
injunctions. Commercial Law Practitioner
2023; 30 (4): 67-73

PRISONS

False imprisonment — Judicial immunity —
Bound to fail — Defendants seeking an
order striking out the part of the
plaintiff’s claim seeking damages for false
imprisonment — Whether the plaintiff's
claim arose from a judicial act and as such
was subject to the principle of judicial
immunity — 26/07/2023 - [2023] IEHC
472

Barry v The Governor of Cork Prison and
others

Articles
Dunlea, O. That little tent of blue. Law
Society Gazette 2023; July: 18-21

PROFESSIONS

Statutory instruments

Medical Scientists Registration Board
approved qualifications bye-law 2023 —
S1334/2023

Election of members for appointment to
the Dietitians Registration Board bye-law
2023 - SI1357/2023

Election of members for appointment to
the Occupational Therapists Registration
Board bye-law 2023 - S| 358,/2023
Election of members for appointment to
the Podiatrists Registration Board bye-
law 2023 - SI 366,/2023

PROPERTY

Lis pendens — Vacation — Land and
Conveyancing Law Reform Act 2009 s.
123 - Plaintiff seeking an order vacating
a lis pendens — Whether the defendant
registered the lis pendens in a manner
that amounted to an abuse of process —
10/08/2023 - [2023] IEHC 505
Coulston v Doyle

Settlement agreement — Enforcement —
Undertaking — Plaintiff seeking to re-
enter proceedings for the purposes of
enforcing a settlement agreement —
Whether the defendant had breached its
undertaking — 15/08/2023 — [2023]
IEHC 506

Ethafil Ltd (in voluntary liquidation) v
Express Bus Ltd

Interlocutory injunction — Sale of property
— Land and Conveyancing Law Reform
Act 2009 - Plaintiff seeking an order
restraining the sale of a property —
Whether it was permissible for any of the
defendants to purport to sell the property
in the absence of a court order for sale —
11/08/2023 - [2023] IEHC 492
Farrington v Promontoria (Oyster) DAC

PUBLIC SERVICE

Statutory instruments
National Archives Act 1986 (section
1(2)(d)) order 2023 - SI 216/2023

RESTITUTIO

Stevens, R. The Laws of Restitution.
Oxford: Oxford University Press, 2023 —
N20.2

ROAD TRAFFIC

Consultative case stated — Breach of due
process — Road Traffic Act 2010 s. 5(6) —
Circuit judge stating a case on questions
of law — Whether the Circuit judge was
correct in law to hold that it would be a
breach of due process to exercise the
power conferred by s. 5(6) of the Road
Traffic Act 2010 so as to impose a
conviction contrary to s. 4, which would
be incompatible with the conviction of
the District Court and from which there
would be no right of appeal -
28/07/2023 - [2023] IECA 194

DPP v Gordon

Statutory instruments

Road Safety Authority (commercial
vehicle roadworthiness) (vehicle testing)
(amendment) regulations 2023 - S|
241/2023

Road traffic (national car test)
(amendment) (no. 2) regulations 2023 —
S1242/2023

Road Traffic and Roads Act 2023
(commencement) order 2023 - SI
364/2023

Road Traffic and Roads Act 2023
(commencement) (no. 2) order 2023 — S|
392/2023

SOCIAL WELFARE ...
Social Welfare (Child Benefit) Act 2023 —
Act 13/2023 - Signed on May 25, 2023

Statutory instruments

Social welfare (temporary provisions)
regulations 2023 - SI 199/2023

Social welfare (consolidated claims,
payments and control) (amendment) (no.
2) (income disregard) regulations 2023 —
Sl 234/2023

Social welfare (consolidated claims,
payments and control) (amendment) (no.
6) (circumstances in which carer is to be
regarded as providing full-time care and
attention) regulations 2023 - S|
324/2023

Social welfare (temporary provisions) (no.
2) regulations 2023 - SI 325/2023
Social welfare (consolidated claims,

LEGAL UPDATE

payments and control) (amendment) (no.
7) (one-parent family payment)
regulations 2023 - SI 355/2023

Social Welfare (consolidated claims,
payments and control) (amendment) (no.
8) (days not to be treated as days of
unemployment) regulations 2023 - S|
362/2023

SPORTSLAW .
Articles
Little, C. One-nil at half-time. Law

Society Gazette 2023; May: 55-56

STATISTICS

Statutory instruments

Statistics (gender balance in business
survey) order 2023 - SI 187,/2023
Statistics (community innovation survey)
order 2023 - SI 223/2023

Statistics (waste generation and
treatment survey) order 2023 - SI
394/2023

SUCCESSION .
Articles
Hourican, M. Last will and testament. The

Bar Review 2023; 28 (1): 25-29

TAXATION

Library acquisitions

Arlow, E., Murphy, B., Herlihy, D. Finance
Act 2022: The Professional’s Guide (5th
ed.). Dublin: Irish Taxation Institute, 2023
- M337.C5

Fennell, D. Direct Tax Acts: Finance Act
2022 (27th ed.). Dublin: Irish Tax
Institute, 2023 — M335.C5

Keogan, A., Scully, E. Law of Capital
Acquisitions Tax, Stamp Duty and Local
Property Tax: Finance Act 2022 (12th
ed.). Dublin: Irish Taxation Institute, 2023
- M337.16.C5

Maguire, T. Irish Capital Gains Tax 2023.
Dublin: Bloomsbury Professional, 2023 —
M337.15.C5

Reade, M. Law of Value-Added Tax:
Finance Act 2022 (24th ed.). Dublin: Irish
Taxation Institute, 2023 — M337.45.C5

Statutory instruments

Disabled drivers and disabled passengers
(tax concessions) (amendment)
regulations 2023 - SI 320/2023

Library acquisitions
Fisher, I. Tort (3rd ed.). Dublin: Round
Hall, 2020 — N30.C5

TRANSPORT

Statutory instruments

Road transport (operator’s licence
application) (amendment) regulations
2023 - S1210/2023

Transport (delegation of ministerial
functions) order 2023 - SI 211,/2023
Railway Safety Act 2005 (section 26) levy
order 2023 - SI 267/2023
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WHISTLEBLOWERS

Statutory instruments

Protected Disclosures Act 2014 (Digital
Markets Act) (amendment) regulations
2023 - SI359/2023

Bills initiated in Dail Eireann during
the period March 6, 2023, to
September 1, 2023

Ban private jet aircraft from Irish airspace
bill 2023 - Bill 44/2023 [pmb] — Deputy
Paul Murphy, Deputy Gino Kenny, Deputy
Brid Smith, Deputy Richard Boyd Barrett
and Deputy Mick Barry

Children and family relationships
(amendment) bill 2023 - Bill 52/2023
[pmb] - Deputy Ivana Bacik

Court proceedings (delays) bill 2023 - Bill
17/2023

Criminal justice (search warrant oversight)
bill 2023 - Bill 56,/2023 [pmb] — Deputy
Patrick Costello

Criminal law (sexual offences and human
trafficking) bill 2023 - Bill 62/2023
Education (inclusion of persons) bill 2023
- Bill 58/2023 [pmb] - Deputy Chris
Andrews and Deputy Donnchadh O
Laoghaire

Electricity regulation  (amendment)
(standing charges) bill 2023 - Bill
43/2023 [pmb] - Deputy Darren
O’Rourke and Deputy Réada Cronin
Energy (windfall gains in the energy
sector) (temporary solidarity contribution)
bill 2023 - Bill 51/2023

European Convention on Human Rights
(challenge to British Government
amnesty) bill 2023 - Bill 53,/2023 [pmb]
— Deputy Peadar Téibin and Deputy
Violet-Anne Wynne

Gas (amendment) bill 2023 - Bill
64,/2023

Health (termination of pregnancy
services) (safe access zones) bill 2023 -
Bill 54/2023

Local government (Mayor of Limerick) bill
2023 - Bill 63/2023

Planning and development (amendment)
bill 2023 - Bill 59/2023 [pmb] — Deputy
Barry Cowen

Planning and development (climate
emergency measures) (@amendment) bill
2023 - Bill 60/2023 [pmb] - Deputy Brid
Smith, Deputy Mick Barry, Deputy Gino
Kenny, Deputy Richard Boyd Barrett and
Deputy Paul Murphy

Planning and development (provision of
public housing) bill 2023 - Bill 61/2023
[pmb] — Deputy Barry Cowen

Protection of hares bill 2023 - Bill
46/2023[pmb] - Deputy Jennifer
Whitmore

Public health (tobacco products and
Nicotine Inhaling Products) Bill 2023 - Bill
48 of 2023

Representative actions for the protection
of the collective interests of consumers bill
2023 - Bill 21/2023

River Boyne task force bill 2023 - Bill 47
of 2023 [pmb] - Deputy Ged Nash
Social welfare (child benefit) bill 2023 —
Bill 41/2023

Bills initiated in Seanad Eireann
during the period March 6, 2023, to
September 1, 2023

Broadcasting (restriction of salaries) bill
2023 - Bill 55/2023 [pmb] — Senator
Ronan Mullen

Climate action and biodiversity (mandates
of certain organisations) bill 2023 - Bill
42/2023 [pmb] - Senator Alice-Mary
Higgins, Senator Eileen Flynn, Senator
Frances Black and Senator Lynn Ruane
Consumer insurance contracts
(amendment) bill 2023 - Bill 49/2023
[pmb] - Senator Barry Ward

Disability (miscellaneous provisions) bill
2023 - Bill 57/2023 [pmb] — Senator Tom
Clonan, Senator Eileen Flynn, Senator
Frances Black, Senator Mark Wall, Senator
Annie Hoey, Senator Marie Sherlock,
Senator Vincent P. Martin, Senator Gerard
P. Craughwell, Senator Rénan Mullen,
Senator David P.B. Norris, Senator Sharon
Keogan, Senator Michael McDowell,
Senator Victor Boyhan, Senator Alice-
Mary Higgins, Senator Lynn Ruane,
Senator Paul Gavan, Senator Niall O
Donnghaile, Senator Lynn Boylan and
Senator Fintan Warfield

Gradam an Uachtarain bill 2023 — Bill
50/2023 [pmb] - Senator Sharon
Keogan, Senator Victor Boyhan, Senator
Ronan Mullen, Senator Tom Clonan and
Senator Gerard P. Craughwell

Non-fatal offences against the person
(amendment) (spiking) bill 2023 - Bill
45/2023 [pmb] - Senator Regina
Doherty, Senator Barry Ward, Senator
Mary Seery Kearney, Senator Joe O'Reilly,
Senator John McGahon, Senator Tim
Lombard, Senator Sean Kyne, Senator
Aisling Dolan, Senator Emer Currie,
Senator John Cummins, Senator Martin
Conway, Senator Micheal Carrigy, Senator
Maria Byrne, Senator Paddy Burke and
Senator Garret Ahearn

Progress of Bill and Bills amended in
Dail Eireann during the period March
6, 2023, to September 1, 2023
Agricultural and food supply chain bill
2022 - Bill 120/2022 - Passed by Dail
Eireann

Construction safety licensing Bill 2023 -
Bill 24/2023 — Committee Stage

Control of exports bill 2023 - Bill
38/2023 — Committee Stage

Energy (windfall gains in the energy
sector) (temporary solidarity contribution)
bill 2023

Bill 51/2023 — Committee Stage
Gambling regulation bill 2022 - Bill
114/2022 - Committee Stage

Garda Siochana (recording devices) bill
2022 - Bill 79/2022 — Committee Stage
— Report Stage

Historic and archaeological heritage bill
2023 - Bill 2/2023 - Committee Stage —
Report Stage

Human tissue (transplantation, post-
mortem, anatomical examination and
public display) bill 2022 - Bill 121,/2022
— Committee Stage

Policing, security and community safety
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Bill 2023 - Bill 3/ 2023 — Committee
Stage — Report Stage — Passed by Dail
Eireann

Regulated professions (health and social
care) (amendment) bill 2022 - Bill
80/2022 — Report Stage — Passed by Dail
Eireann

Regulation of lobbying (amendment) bill
2022 - Bill 85/2023 - Report Stage
Representative actions for the protection
of the collective interests of consumers bill
2023 - Bill 21/2023 — Committee Stage
— Report Stage

Veterinary medicinal products, medicated
feed and fertilisers regulation bill 2023 —
Bill 7/2023 — Committee Stage — Report
Stage — Passed by Diil Eireann

Progress of Bill and Bills amended in
Seanad Eireann during the period
March 6, 2023, to September, 2023
Agricultural and food supply chain bill
2022 - Bill 120/2022 — Committee Stage
Courts and Civil Law (Miscellaneous
Provisions) Bill 2022 - Bill 84/2022 -
Committee Stage

Criminal justice (miscellaneous provisions)
bill 2022 - Bill 83/2022 - Committee
Stage — Report Stage

Energy (windfall gains in the energy
sector) (temporary solidarity contribution)
bill 2023 - Bill 51/2023 — Committee
Stage

Judicial Appointments Commission bill
2022 - Bill 42/2022 - Committee Stage
Mother and baby institutions payment
scheme bill 2022 - Bill 97/2022 -
Committee Stage — Report Stage
Regulated professions (health and social
care) (amendment) bill 2022 - Bill
80/2022 - Committee Stage
Representative actions for the protection
of the collective interests of consumers bill
2023 - Bill 21/2023 — Committee Stage
Road traffic and roads bill 2021 - Bill
128/2021 - Report Stage

Seanad electoral (university members)
(amendment) bill 2020 - Bill 11,/2020 -
Committee Stage

Veterinary medicinal products, medicated
feed and fertilisers regulation bill 2023 —
Bill 7/2023 — Committee Stage

For up-to-date information, please
check the following websites:

Bills and legislation
http://www.oireachtas.ie/parliament/
http://www.taoiseach.gov.ie/eng/Taoise
ach_and_Government/Government_Legi
slation_Programme/

Supreme Court determinations -
leave to appeal granted

Published on Courts.ie - May 6, 2023,
to September 1, 2023

Ballyboden Tidy Towns Group v An Bord
Pleandla [2023] IESCDET 90 - Leave to
appeal from the High Court granted on
the 10/07/2023 - (Dunne J., Baker J.,
Donnelly J.)

Concerned residents of Treascon and
Clondoolusk v An Bord Pleandla [2023]
IESCDET 59 - Leave to appeal from the

High Court granted on the 15/05/2023
- (O'Malley J., Baker J., Collins J.)
Crofton Buildings Management CLG and
Bourke v An Bord Pleanala [2023]
IESCDET 106 — Leave to appeal from the
High Court granted on the 31/07,/2023
- (O’'Malley J., Baker J., Hogan J.)

DPP v Crawford [2023] IESCDET 102 -
Leave to appeal from the Court of Appeal
granted on the 26,/07,/2023 — (Dunne J.,
Baker J., Donnelly J.)

DPP v Dwyer [2023] IESCDET 88 — Leave
to appeal from the Court of Appeal
granted on the 04/07,/2023 - (O’'Donnell
C.J., Collins J., Donnelly J.)

DPP v Faulkner [2023] IESCDET 77 -
Leave to appeal from the High Court
granted on the 12/06,/2023 — (Charleton
J., Baker J., Woulfe J.)

DPP v Lane [2023] IESCDET 78 — Leave
to appeal from the High Court granted on
the 12/06,/2023 - (Charleton J., Baker J.,
Woulfe J.)

DPPv R.K. [2023] IESCDET 65 — Leave to
appeal from the High Court granted on
the 19/05/2023 - (O'Malley J., Baker J.,
Hogan J.)

ESB v Good & O’Reilly [2023] IESCDET
101 - Leave to appeal from the High
Court granted on the 26/07/2023 -
(Dunne J., Baker J., Donnelly J.)

H.A. O’Neill Ltd v Unite the Union and
others [2023] IESCDET 86 - Leave to
appeal from the High Court granted on
the 21/06/2023 — (Charleton J., Baker J.,
Woulfe J.)

Kerins and Stedman v An Bord Pleandla
[2023] IESCDET 105 — Leave to appeal
from the High Court granted on the
28/07/2023 - (O'Malley J., Baker J.,
Hogan J.)

M.D. (a minor) v Board of Management
of a secondary school [2023] IESCDET 68
— Leave to appeal from the High Court
granted on the 25/05/2023 - (O'Malley
J., Baker J., Hogan J.)

Sherwin v An Bord Pleandla [2023]
IESCDET 108 - Leave to appeal from the
High Court granted on the 31/07,/2023
- (O’'Malley J., Baker J., Hogan J.)
Urban and Rural Recycling Ltd and RSA
Insurance Ireland DAC v- Zurich Insurance
PLC [2023] IESCDET 63 - Leave to appeal
from the Court of Appeal granted on the
19/05/2023 - (O’'Malley J., Baker J.,
Hogan J.)

ZA., M.Z and C.FZ. (a minor) v Minister
for Justice [2023] IESCDET 87 — Leave to
appeal from the High Court granted on
the 29/06,/2023 — (Charleton J., Baker J.,
Woulfe J.)

For up-to-date information, please check
the Courts website.
https://www.courts.ie/determinations



The law relating to redress for cohabitants on the ending of a

relationship is complicated, but will affect more and more persons

as the number of unmarried couples increases.

Jane Barron BL

he concept of family life has changed dramatically

in Ireland in recent times and this change is particularly

evident in the number of couples who choose not to
get married.
According to Central Statistics Office profiling of households and
families in the 2016 census: “While there were 1,218,370 families
in the State on Census Night, 862,721 of these were families with
children, an increase of 28,455 since 2011. The number of
married couples with children increased by 1.7% to 568,317,
while the number of cohabiting couples with children increased
by 25.4% to 75,587”. This statistic shows that the number of
cohabiting couples (or at least those with children) has
significantly increased as against those who are married. The legal
remedies in the case of a breakdown of a cohabiting couple’s
relationship are therefore of increasing significance.
In circumstances where marriage is protected in the Constitution,
the rights for non-married cohabitants are restricted to a redress
scheme. Part 15 of the Civil Partnership and Certain Rights and
Obligations of Cohabitants Act, 2010 (the Cohabitation Act)

gives certain cohabitants a right to apply to court for relief after

= According to CSO profiling of
households and families in the 2016
census ... the number of cohabiting
couples with children increased by
25.4% to 75,587.

the breakdown of their relationship. Part 15 came into effect on January 1, 2011.7 In 2006
the Law Reform Commission published its ‘Report of the Rights and Duties of Cohabitants™
following on from its consultation paper in 2004, which made recommendations for reform
of the law concerning cohabitants. The Report emphasises that its recommendations are
not an alternative to public registration systems (marriage or civil partnership), but deal
with a different situation, i.e., cohabitants who chose for whatever reason not to publicly
register their relationship. The report recommended the enactment of a “safety net” redress
system for “qualified cohabitants” who could apply to court for financial relief at the
end of a relationship but only if they can show that they had become “economically
dependent”.3 The Commission recommended that in such an application a court could
make a property adjustment order, a compensatory maintenance order, or a pension
adjustment order. Further, the report proposed that for couples who do not register

their relationship (by way of marriage or civil partnership), most entitlements will not be
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— In the case of a death, the
proceedings must be
instituted within six months
of a grant of representation.

automatic and will only apply where various “qualifying criteria” have been
met, including the requirement that a cohabitant shows that he or she is
“economically dependent”.

In Part 15 of the 2070 Act, the redress scheme was introduced for “qualified
cohabitants”. This is activated on the termination of the relationship whether
by way of break-up or on death. As such, there are no automatic rights or
entitlements for cohabitants. In accordance with section 195, a limitation
period is prescribed such that an application for redress must be instituted
within two years of the time that the relationship between the cohabitants
ends, whether through death or otherwise. In the case of a death, the
proceedings must be instituted within six months of a grant of representation.

“Qualified cohabitants” may make claims for the following types of relief:

(a) a property adjustment order (section 174);
(b) a compensatory maintenance order (section 175); and,

(c) a pension adjustment order (section 187).

After a cohabitant’s death it is also possible for a qualified cohabitant to claim
provision from the estate of the deceased cohabitant (section 194).

A property adjustment order can provide for the transfer of property or the
settlement of property on the other cohabitant or for the benefit of that
cohabitant. There is no provision for a sale of property. A compensatory
maintenance order includes lump sum and periodic maintenance, and enables
the court to direct security for maintenance and/or an attachment of earnings
order.

Before making a property adjustment order under section 174 of the 2010 Act,
the court must have regard to whether in all the circumstances it would be
practical for the financial needs of the qualified cohabitant to be met by a
compensatory maintenance order or a pension adjustment order. This is in
contrast to divorce, where under section 17(23)((b) of the Family Law (Divorce)
Act, 1996, the court has to have regard to the question of whether proper
provision can be made by way of making orders for maintenance, property
adjustment, financial compensation and other ancillary orders before turning

to pensions.
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Who can claim relief?

Section 172(1) defines a “cohabitant” as “one of two adults (whether of the
same or the opposite sex) who live together as a couple in an intimate and
committed relationship and who are not related to each other within the
prohibited degrees of relationship or married to each other or civil partners of
each other”.

Section 172(2) provides that:

“Whether or not two adults are cohabitants, the court shall take into account
all the circumstances of the relationship and shall have regard to the

following:

(@) the duration of the relationship,

(b) the basis on which the couple live together,

(c) the degree of financial dependence of either adult on the other and any
agreements in respect of their finances,

(d) the degree and nature of any financial arrangements between the adults
including any joint purchase of an estate or interest in land or joint
acquisitions of personal property,

(e) whether there are one or more dependent children,

(f) whether one of the adults cares for and supports the children of the other,
and

(g) the degree to which the adults present themselves to others as a couple”.

Section 172(5) defines a “qualified cohabitant” as

“an adult who was in a relationship of cohabitation with another adult and
who, immediately before the time that that relationship ended, whether
through death or otherwise, was living with the other adult as a couple for a

period of —

(@) two years or more, in the case where they are parents of one or more
dependent children, and

(b) five years or more, in any other case”.

Once one is a qualified cohabitant and the relationship ends, an application
can be made for redress in respect of an economically dependent qualified
cohabitant. Pursuant to section 173(2), in order to do so, one must satisfy the

court that:

(@) he orshe is financially dependent on the other cohabitant; and
(b) the financial dependence arises from the relationship or the ending of the

relationship.
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The court may grant relief pursuant to sections 174, 175 and 187, subject to
being satisfied that it is just and equitable to do so having regard to the

circumstances set out in section 173(3):

(a) the financial circumstances, needs and obligations of each qualified
cohabitant existing as at the date of the application or which are likely to
arise in the future;

(b

=y

subject to subsection (5), the rights and entitlements of any spouse or
former spouse;

() the rights and entitlements of any civil partner or former civil partner;

(d

—

the rights and entitlements of any dependent child or of any child of a
previous relationship of either cohabitant;

(e) the duration of the parties” relationship, the basis on which the parties
entered into the relationship and the degree of commitment of the parties
to one another;

(f) the contributions that each of the cohabitants made or is likely to make in
the foreseeable future to the welfare of the cohabitants or either of them
including any contribution made by either of them to the income, earning

capacity or property and financial resources of the other;

—

(g) any contributions made by either of them in looking after the home;

(h

=

the effect on the earning capacity of each of the cohabitants of the
responsibilities assumed by each of them during the period they lived
together as a couple and the degree to which the future earning capacity
of a qualified cohabitant is impaired by reason of that qualified cohabitant
having relinquished or foregone the opportunity of remunerative activity
in order to look after the home;

(@) any physical or mental disability of the qualified cohabitant; and,

() the conduct of each of the cohabitants, if the conduct is such that, in the

opinion of the court, it would be unjust to disregard it.

These circumstances are similar to the equivalent provisions in section 20 of the
Family Law (Divorce) Act 1996, which provide the factors to be taken into
account when granting ancillary relief in a divorce but, interestingly and
importantly, exclude considerations of: (a) the standard of living enjoyed by the

family before their separation; and, (b) the accommodation needs of the parties.

Relief from the estate of a deceased cohabitant

After the death of a cohabitant, a qualified cohabitant may apply for provision
out of the deceased’s estate. The application for provision must be made no
later than six months after representation is first granted. However, if the
relationship ended two or more years prior to the death of the deceased then
the applicant “shall not apply” for an order under the section unless they meet

the conditions contained in section 194(2):

“(a)was in receipt of periodical payments from the deceased, whether under
an order made under section 175 or pursuant to a cohabitant’s agreement
or otherwise,

(b) had, not later than two years after that relationship ended, made an

application for an order under section 174, 175 or 187 and either

(i)  the proceedings were pending at the time of the death, or

(i)  any such order made by the court had yet to be executed, or

(c) had, not later than two years after the relationship ended, made an
application for an order under section 174, 175 or 187, the order was made,
an application under section 173(6) was subsequently made in respect of
that order and either -

(i)  the proceedings in respect of the application were pending at the
time of the death, or

(i)  any such order made by the court under section 173(6) in favour of
the qualified cohabitant who is the applicant under this section had not

yet been executed”.

There is a further limitation in section 173(7) that provides for the making of a

blocking order:

“Where the court makes an order under section 174, 175(1) or 187 in favour of
a qualified cohabitant, the court may in the same proceedings or at any later
date, on the application of either of the qualified cohabitants concerned, order
that either or both of them shall not, on the death of the other, be entitled to

apply for an order under section 194”.

This order shall not take effect until the orders referred to have been executed
(section 173(8)).

The right of a cohabitant to apply pursuant to section 194 can be waived by
agreement under section 202 of the Act. The provision that may be made for
an applicant under section 194(1) is that which “the court considers appropriate
having regard to the rights of any other person having an interest in the matter,
if the court is satisfied that proper provision in the circumstances was not made
for the applicant during the lifetime of the deceased for any reason other than
conduct by the applicant, that, in the opinion of the court, it would in all the
circumstances be unjust to disregard”.% In considering whether to make an order

the Court:
“shall have regard to all the circumstances of the case, including:
(@) an order made under section 173(6), 174, 175, or 187 in favour of the

applicant,

(b) a devise or bequest made by the deceased in favour of the applicant,
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— The issue of financial
dependence only applies
where the relationship
ended before the death of
the deceased.

(c) the interests of the beneficiaries of the estate, and

(d) the factors set out in section 173(3)".

Furthermore, the court shall not make an order for provision out of the estate
of the deceased where the relationship ended before the death of the deceased
unless the court is: (a) satisfied that the applicant is financially dependent on
the deceased within the meaning of section 173(2); or, (b) if the applicant has
married or entered into a registered civil partnership.

The issue of financial dependence only applies where the relationship ended

before the death of the deceased.

Relevant decisions

Qualifying period

The qualifying period is strictly interpreted as held in the case of M.W. v D.C.
The parties must be residing together for the entire relevant period. Therefore,
if a relationship breaks down and the parties subsequently reconcile, the period
of reconciliation will not be taken into account if it is shorter than the
prescribed time period. This could also have an effect on the limitation period,
although as Ms Justice Finlay Geoghegan recognised, if the separation is short
and the parties reconcile then the parties may still come within the statutory
time limit. Again, this contrasts with the provisions in the Family Law (Divorce)
Act, 1996, where to be eligible for a divorce, the parties must have been living
apart for a period of, or periods of, at least two out of the three years prior to
the issue of proceedings. This allows the parties to, inter alia, attempt a

reconciliation.

Living together as a couple

M.W. v D.C.7 also considered whether “living together as a couple” required
the parties to physically live in the same property throughout the period. Ms
Justice Finlay Geoghegan, giving judgment in the Court of Appeal, referred to
the debate before the Court as to the concept of living “together as a couple”
and stated:

“Examples were given of persons in an intimate and committed relationship

living together as a couple and holding themselves out as a couple but where
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either work demands of one or other or ill health and hospitalisation require

the couples to physically live in different places or even different countries for
periods of time. | conclude that the legal concept of living together as a couple
for the purposes of s. 172 does not require two persons to live physically at all
times in the same shared premises. Hence, notwithstanding that a couple may
not be physically living day by day in the same residence, during the two-year
period immediately prior to the end of the relationship, s. 172 envisages that a
court may decide on all the relevant facts that they nonetheless continued to live

together as a couple during that period”.8

Mr Justice Binchy in the case of X.Y. v ZW.? also considered the issue of the
qualifying period and held against the applicant, finding that the parties had not
lived together for the requisite period immediately before the relationship ended.
He considered the case of Re Watson (Deceased),'® in which Lord Neuberger said
at p. 883:

“However, in my judgment, when considering whether two people are living
together as husband and wife, it would be wrong to conclude that they do so
simply because their relationship is one which a husband and wife could have. If
the test were as wide as that, then, bearing in mind the enormous variety of
relationships that can exist between husband and wife, virtually every relationship
between a man and a woman living in the same household would fall within
section 1(1A). It seems to me that, when considering the question, the court
should ask itself whether, in the opinion of a reasonable person with normal

perceptions, it could be said that the two people in question were living together



as husband and wife; but, when considering that question, one should not ignore

the multifarious nature of marital relationships”.
At paragraph 101, Mr Justice Binchy stated:

“ .... the relationship ... would best be described as a ten/eleven year
relationship with intermittent breaks. For most of the period, the parties were
indeed in an intimate and committed relationship, and lived together. But to
qualify for relief under the Act of 2010, it is an essential requirement that they
must have lived together continuously in such an intimate and committed
relationship for the period of five years prior to the date on which the
relationship ended. While it is clear from M.W. that it is not necessary for the
parties to a relationship to spend every day and night during this five-year

period under the same roof in order to qualify as cohabitants and to be eligible

~— A couple may not be
physically living day by day
in the same residence, during
the two-year period
immediately prior to the end
of the relationship.

LAW IN PRACTICE

to obtain relief under the Act of 2010, it is equally clear that the relationship
itself must endure throughout that period, and that if the parties are apart
during the period, the reason or reasons that they are apart should not flow
from a breakdown in the relationship, but from other factors unconnected to

the relationship, such as work or ill health”.11

Intimate and committed

This issue was considered by Ms Justice Baker in D.C. v D.R.1? She had to
decide if the applicant and the deceased were cohabitants within the meaning
of section 172(1). At paragraph 77, she began to consider what constitutes
cohabitation. At paragraph 79 she stated:

“A relationship must be or have been sexually intimate, and this is implicit from
s. 172 (3) which provides that a relationship does not cease to be an intimate
relationship for the purposes of determining whether a person is a qualified
cohabitant merely on account of the fact that it is no longer sexual in nature.
The requirement that the relationship be a committed one remains, and the

couple must be residing together”.13

At paragraph 95 she considered the basis of cohabitation:

“As to the statutory test of the “basis” in which a couple live together, found
in 172(2)(b) this is a broad test and encompasses much more than financial
or property arrangements which are specifically dealt with in subs. (c) and
(d) of s. 172 (2), ... The basis of a relationship involves a number of
interconnected elements such as the degree of shared activities that persons
enjoy, such as shared meals, especially evening meals and breakfast, shared

activities, shared division of household chores and shared holidays”.

At paragraph 107 she stated:

“The scheme of the Act envisages the court looking at the seven identified
factors in s. 172(2) not as conclusive as to the nature of the relationship
but as indicative of that relationship and how it is to be properly
characterised. | consider that the test requires the court to determine
whether a reasonable person who knew the couple would have regarded
them as living together in a committed and intimate relationship, and that
the individual and many factors in how they are perceived must be taken

into account”.1®
The decision in D.C. v D.R. was applied in the case of G.R. v Regan.'® In

that case at paragraph 36 Mr Justice Allen considered that “the overarching

requirement of the Act of 2010 is that the relationship must be ‘intimate
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e

4

and committed””. Having found that the applicant was a qualified
cohabitant, the court went on to determine the provision that should be made.

At paragraph 67 he stated:

“As | have observed, the discretion of the court imports a degree of objectivity,
but | do not understand that discretion to extend to writing for the deceased
what might be objectively thought to be a reasonable will. Just as Part 15 of
the Act of 2010 is not based on a moral duty to make proper provision for a
surviving cohabitant, neither does it incorporate the notion of a just and
prudent cohabitant. Nevertheless, | believe that the court is entitled to take
into account the closeness, or otherwise, of the relationship between the
deceased and those entitled on intestacy and whether there was any financial

dependence on the deceased”.”

The question of whether the period of cohabitation prior to the Act coming into
force could be counted was considered in the case of C.D. v B.B. [2021] [EHC 684
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~ Bringing a case for relief after
the ending of a relationship is no
easy matter — the first issue is to
have the proceedings issued
within the statutory time limit.

where Ms Justice Stack found that the applicant could rely on periods prior
to the commencing of the Act for the purpose of bringing herself within the
definition of a “qualified cohabitant”.

Bringing a case for relief after the ending of a relationship is no easy matter
— the first issue is to have the proceedings issued within the statutory time
limit. Part 15 of the Act is complicated and it is important to have clear
instructions with a detailed and comprehensive attendance on the client to
ensure that the applicant is a qualified cohabitant and is financially dependent
arising out of the relationship or the ending of the relationship. This should
include a history of the relationship, to include all dates and full information
regarding finance and financial arrangements. The evidence to be given at
the hearing will be detailed and most likely challenged. One should also
consider the other options, for example whether it is appropriate to bring
proceedings under the Land and Conveyancing Law Reform Act, 2009 if there
is property, or pursuant to the Family Law Act, 1995 if the parties were
engaged. In practice, many cases start in the Circuit Court with a civil bill
seeking a variety of reliefs, including those under the 2010 Act, the Family
Law Act, 1995 and, if there are dependent children, the Family Law
(Maintenance of Spouses and Children) 1976 Act.

7 Ibid.

8. [2017] IECA 255 para 29.
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INTERMEDIARY
REGULATION:

AN [RISH SOLUTION TO A GLOBAL
SHADOW BANKING PROBLEM
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»

Gordon Walsh BL

ow would one address a potential €10 trillion
contagion in the global financial market? This is the
question financial requlators are asking as they debate
how to properly regulate the shadow banking sector. This article
will explain: i) the concept of shadow banks; ii) how they differ
from traditional banking institutions; iii) the steps taken to
regulate these entities in the name of consumer protection; and,
iv) what can be gleaned from these efforts as European/national
regulators start tackling the shadow banking problem more

broadly.

Addressing the question in its most straightforward form, the
Central Bank of Ireland’s Consumer Hub defines shadow banking
as “...bank-like activities (mainly lending) that take place outside
the traditional banking sector”.! The sector is also described as
“non-bank financial intermediation” or “market-based finance”.
Such entities can include special purpose entities, hedge funds
and cryptocurrency firms. One might ask why any borrower would
engage with such an entity over a traditional pillar bank or
established lender. Zoltan Pozsar (senior advisor at the US
Treasury Department’s Office of Financial Research) et al.
considered shadow banks to have certain competitive advantages
over traditional lenders, in that they provide credit for more high-
risk ventures outside requlatory limitations.2 The Central Bank
also notes that this form of investment can lead to a more diverse
financial system (the recent proliferation of alternative currencies

being an obvious example).
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The Central Bank is acutely
aware of the risks posed

by shadow banks operating
in this jurisdiction.

While increased competition and diversification in the financial market are certainly worthy
objectives, it is important to note Pozsar’s conclusion that shadow banks were a major
contributing factor to the 2008 financial crisis. Notwithstanding extensive EU regulation of the
financial market on this side of the Atlantic, the risks posed by shadow banks are similarly
serious, and have had dramatic results. A recent article in the Financial Times states that shadow
banks hosted in this jurisdiction and in Luxembourg hold approximately €10 trillion in assets.3
The Governor of the Bank of England has stated that the negative impact of then Prime Minister
Liz Truss’s “mini-budget” was amplified by a resultant spate of rapid bond selling in the shadow
banking sector of the bond market.* The selling pressure on long-dated bonds had increased
to cover cash demands connected to the market’s lack of faith in the Government's fiscal policy.
This caused bond prices to plummet. The impact was so severe that a £65bn bond-buying
programme was required to avert sustained economic crisis and the complete collapse of pension
funds that managed £1 trillion in consumers” retirement funds.

A characteristic feature of shadow banks is that they are either capable of operating outside
the regulatory perimeter altogether or, if some of their activities fall within that perimeter, they
are not requlated in the same way pillar banks are. Their opacity and potential difficulties around
their effective requlation were highlighted by the Vice-President of the European Central Bank
(ECB), Luis de Guindos, during a recent interview with the Sunday Business Post.> He considered
these “non-banks” the soft spot in the financial system, and that the risk they pose in terms of
liquidity, interest duration, credit and leverage could threaten overall financial stability. The
Central Bank is also acutely aware of the risks posed by shadow banks operating in this
jurisdiction, given their recent introduction of a macroprudential policy framework for Irish

property funds.®

If these entities pose such a risk to the financial market itself, follow-up questions arise
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regarding the dangers they pose to consumers. Similar concerns were recently
expressed by the Minister for Finance, who stated that there should be an
obligation upon the pillar banks to facilitate borrowers who wish to transfer
their mortgage back from a non-bank that has purchased it.”

There has been substantial debate over the years regarding the differences for
borrowers between having a mainstream bank and a private equity fund as their
mortgagee. On the one hand, it is argued that funds are more aggressive in
trying to recover debts and in seeking repossession orders before the courts.
On the other hand, legal and financial practitioners may find it is easier to attain
a compromise with a fund than with the borrower’s original mortgagee. This
opinion is informed by the fact that the fund will often have purchased the loan
for a fraction of its full value, and is therefore less concerned with recouping
the apparent loss recorded by reference to the face value of the loan.

There is little to be gained in a personality contest between the various lenders
operating in the Irish market. A more interesting conversation arises regarding
the legal implications for a borrower when their mortgage is sold to a non-
bank. By their very nature, non-banks are unregulated/under-regulated, and
are therefore not bound by the same standards that apply to a pillar bank.
Furthermore, a shadow bank operating as an investment fund has a very
different funding model from a bank or building society. It would therefore
appear that the sale of a mortgage from a regulated lender to an unregulated

lender has profound consequences for the mortgagor in question.

The Qireachtas has taken steps to prevent these consequences from being
visited upon distressed borrowers. The Consumer Protection (Regulation of
Credit Servicing Firms) Act 2015 (the 2015 Act) amended the Central Banks
Acts (the Acts) at various points to introduce the concept of credit servicing.®
An extensive definition is provided for the concept of “credit servicing”, but it
essentially boils down to actions taken in the day-to-day administration and
management of a loan. Where a credit servicing firm is involved in the
administration of a loan, it is the firm that deals directly with the borrower.
The central provision is s. 5 of the 2015 Act, which inserts s. 34G of the Central
Bank Act 1997 (the 1997 Act). The section states that a credit servicing firm
shall not take or fail to take any action that would constitute a prescribed
contravention if that action/failure to act were committed by a retail credit
firm. Similarly, the person who holds legal title to the credit is proscribed from
instructing a credit servicing firm to take or fail to take any action that would
constitute a prescribed contravention if that action/failure to act were
committed by a retail credit firm. It is a criminal offence for the person holding
legal title to give such an instruction.

A “retail credit firm” is defined in the 1997 Act as (subject to certain listed

exceptions) a person whose business consists wholly or partly of

directly/indirectly providing credit or entering into consumer hire/hire-
purchase agreements. A “prescribed contravention” is defined in the Central
Bank Act 1942 (the 1942 Act) as a contravention of the Acts” designated
instruments  or code/direction/condition

enactments/statutory any

/requirement/obligation given thereunder.

At para. 20 of his judgment in Launceston Property Finance Limited v Burke,®

McKechnie J. neatly summarised the practical effect of these provisions:

“The Oireachtas, in enacting the Consumer Protection (Regulation of Credit
Servicing Firms) Act 2015 (the 2015 Act), amended, inter alia, Part V of the
1997 Act. It did so in order to ensure that borrowers who had a ‘regulated loan”
which was acquired by an ‘unregulated body” would continue to have the
protection of various consumer codes and statutory provisions. The effect of
the amendment so created, as applying to this case, is that Launceston Property,
as an unregulated body, must use an agent or an intermediary which is regulated
by the Central Bank...”

In effect, the 2015 Act requires an unregulated lender to introduce a regulated
middle layer of loan management between itself and the borrower. This buffer
between consumer and non-bank thereby protects the customer from any
adverse consequences they would otherwise be exposed to if their loan were
simply transferred to an unregulated entity. The High Court has relied upon the
2015 Act, as interpreted in Launceston, in a series of judgments to reject

regulatory status arguments raised by borrowers.10

The Launceston decision and the authorities based thereon demonstrate how
the Oireachtas has handled the proliferation of Irish loan portfolios across the
global financial market. Following the economic collapse that followed the 2008
financial crisis, the Irish financial market sought to buttress itself by expanding
the number of financial entities handling Irish debt beyond just the remaining

pillar banks. The 2015 Act allows for this diversification in the market to prevent

It would therefore appear that
the sale of a mortgage from a
reqgulated lender to an
unregulated lender has
profound consequences.
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the accumulation of bad debt in the pillar banks without diluting the essential

protections that safeguard the Irish consumer from unregulated practices. The
question therefore becomes what lessons can be taken from this approach when
seeking to properly regulate the broader financial market, something that has
been attracting more direct EU attention in recent years.

Articles 127(4) and 282(5) of the Treaty on the Functioning of the European
Union state that the ECB must be consulted on all draft legislative measures
that come within its competence. Various entities of the Irish State have sought
the ECB’s opinion over the years. The ECB’s opinion in respect of the Consumer
Protection on the Sale of Loan Books Bill 2014 (now the 2015 Act) was sought
by the Department of Finance and was delivered on September 12, 2014."" It
concluded that “[t]he ECB welcomes the measures to be introduced by the draft
law, as they aim to strengthen consumer protection and thereby contribute to
preserving confidence in the marketplace”.

The ECB’s opinion on proposed regulatory developments in the Irish financial
market has not always been positive, nor has the Oireachtas always heeded the
ECB’s advice. In 2019, An Taoiseach and the Chairman of the Oireachtas Joint
Committee on Finance, Public Expenditure and Reform sought the ECB’s opinion
on a proposed law that would prohibit lenders from selling housing loans
without the relevant borrower’s consent.'2 The ECB expressed a number of
concerns with the proposed Bill, including that it would limit the effectiveness
of monetary policy measures and could result in increased interest rates. That
Bill was not progressed and lapsed the following year.

By contrast, the ECB made significant criticisms about the lack of workability
and certainty contained in the provisions of the Land and Conveyancing Law
Reform (Amendment) Bill 2019.'3 The Bill sought to amend the Land and
Conveyancing Law Reform (Amendment) Act 2013 and introduce a list of
matters for the court to consider when deciding whether to make or refuse to
make an order for possession. Notwithstanding the serious concerns expressed
by the ECB, the Oireachtas passed the Bill largely unchanged. Indeed, the

Seanad debates record that the ECB’s opinion was given short shrift on grounds

THE BAR REVIEW / Volume 28 / Number 4 / October 2023

that the Bill’s perceived benefits to ease the homelessness/repossessions crisis
should take priority.'*

Given the differing policy perspectives between the European authorities and
the national legislature on the issue of financial regulation, it is all the more
significant when there are similarities in approach at the domestic and European
level. On December 8, 2021, the official text for Directive EU/2021/2167 on
credit servicers and credit purchasers and amending Directives 2008,/48/EC and
2014/17/EU (also known as the Credit Servicers Directive) was published.
Recital 4 of the Directive records its intention to “...create the appropriate
environment for credit institutions to deal with non-performing loans on their
balance sheets and...reduce the risk of future non-performing loan
accumulation”. Article 2 records that the Directive does not apply to credit
servicing activities carried out by a credit institution established in the European
Union. The natural deduction to be drawn from these provisions is that the
Directive’s aim (at least in part) is to regulate shadow banks that purchase non-
performing loans that have accumulated in traditional credit institutions.
Assuming this is so, there would appear to be a high degree of mechanical
similarity between the regime introduced in this jurisdiction under the 2015 Act
and the one introduced at European level under the Directive. Both regimes
operate on the concept of a credit servicer who is responsible for dealing with the
borrower and enforcing the creditor’s entitlements. The credit servicer cannot carry
out any such activity without an authorisation from a member state. Article 5
contains a set of requirements that the credit servicer must satisfy before they
can attain an authorisation. The obligations placed upon the credit servicer include
duties to act fairly towards borrowers and have in place systems through which
they can effectively manage their debt (not dissimilar to the Consumer Protection

Code and Code of Conduct on Mortgage Arrears, which apply in this jurisdiction).

A detailed analysis of how Ireland’s current domestic regime differs from the
regime envisaged by the Directive, and the degree of legislative change required
for transposition purposes, is outside the scope of this article. The Minister for
Finance concluded a consultation process regarding the Directive’s transposition
in the early months of this year, the outcome of which was published by the
Department of Finance’s Banking Division in June 2023.'> The transposing
legislative instruments will likely be published shortly, if they have not already
been published between the time of writing and the time of publication of this
article (the deadline for transposing the Directive is December 29, 2023). The
practical consequences of transposition will become clearer at that stage.
Speaking from the current remove, it appears that debt enforcement will become
more complicated into the future, given the Minister’s decision to retain the
current legislative framework for loans that fall outside the scope of the

Directive. This means that creditors will have to tailor their approach to
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enforcement depending on whether the loan comes within the scope of the
new European regime or not.

If the protections afforded to borrowers are lower under the European regime
than they are under the domestic regime (as some practitioners have
theorised),'® Launceston may have to be revisited and expanded upon. The
underlying premise of the Launceston decision is that the appointment of a
licenced intermediary serves to maintain the borrower’s regulatory protections
and therefore maintain the new mortgagee’s entitlement to enforce the loan.
If a borrower’s loan is sold through a sale that takes the loan out of the
domestic regime and into the European regime where the borrower’s
protections are lower (thereby non-consensually stripping the borrower of
certain entitlements that were baked into the loan agreement itself when they
drew it down in the first instance), does that raise grounds upon which a
borrower could contest the validity of the sale and/or the entitlement to

enforce the debt? It is impossible to say for certain pending publication of the
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MEDIATING u

PERSONAL INJURIES DISPUTES

The use of mediation in personal injuries disputes is now well established; however, the
Personal Injuries Resolution Board Act, 2022 is likely to significantly impact on this process.

L =
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Cathy Smith SC Aoife Farrelly BL

ediation is a well-established and valuable tool in

the resolution of myriad forms of dispute.

Traditionally, personal injuries claims were not
routinely included in the types of dispute where mediation played
a role. However, that will change fundamentally due to the
provisions of the Personal Injuries Resolution Board Act, 2022
(PIRB Act).! While the third and final phase of the 2022 Act has
yet to be commenced, it is worthwhile to consider the impact of
increased mediation on the resolution of personal injury claims.?
This article will assess the role that mediation can play in the
resolution of disputes involving personal injuries, and outline the

role of lawyers in that process.>
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A mediated agreement that is
entered into with mutual
provisions of confidentiality has a
value that a judgment from court
is unlikely to provide.

Disputes suitable for mediation
In order to explain why mediation has been deemed suitable for particular types of dispute, we

must first consider some of its characteristics, often referred to as ‘The Golden Rules of

Mediation”. A non-exhaustive list of these includes:

1. Confidentiality — in both the process and the discussions between the mediator and the
parties.

2. Without prejudice — the entire process is without prejudice to the parties’ respective positions
in the dispute.

3. Voluntary — mediation only occurs if the parties are willing to engage in it. They are asked

to do so on a bona fide basis with a view to resolving the dispute between them. The



mediation is led by the parties and any resolution is reached by agreement
rather than being imposed upon the parties by a decision-maker.

4. Facilitative and non-adversarial process — the parties are not obliged to prove
their case, or to test or challenge the other’s case. No decision is made as to
which party is right or wrong.

5. Finality — if a binding mediated agreement is reached between the parties, it

should bring the dispute and litigation to an end. Uncertainty is removed.

Mediation has routinely been utilised over the years in commercial disputes,
workplace and employment disputes, and family and community disputes. What
is it about mediation that works in these particular areas? When one considers
the golden rules of mediation, it is not difficult to identify which of these rules
make mediation attractive to parties. Confidentiality is very often the key factor.
The issues that may need to be ventilated in litigation might be commercially or
personally sensitive. A mediated agreement that is entered into with mutual
provisions of confidentiality has a value that a judgment from court is unlikely to
provide. Further, recognising the potentially damaging effect of adversarial
litigation also explains why mediation is the preferred option for disputes in which
relationships are at stake. In workplace and employment disputes, parties may
wish to continue working together. Similarly in commercial matters, parties may
wish to continue to trade together, notwithstanding being in dispute on a

particular transaction at that time.
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Mediation in personal injuries disputes and the

need for representation

Mediation in personal injuries disputes is not new, and during the Covid-19
pandemic it gained popularity at a time of limited court access. Mediation was
an option worth attempting for some people — both in person and online. For
many, it proved successful in reaching resolution. Personal injuries mediation
has survived beyond those unique pandemic circumstances to a point where it
is now regularly utilised. Given the slow start, why has personal injuries
mediation expanded its reach post Covid? Posed another way, why would a
party to a personal injuries dispute choose mediation, rather than litigation?
The answer to this differs depending on whether one considers the question
from the plaintiff or the defendant perspective. From the plaintiff’s perspective,
it can mean that matters are resolved earlier, quicker, and without the need to
prove one’s case in court. The defendant’s perspective is likely to mirror these
benefits but also to engage with a fundamental defence issue: cost. Mediation
can result in significantly reduced legal costs. The reason for this is that there
is no requirement for large numbers of witnesses — including expert witnesses
—to attend court and give evidence. If mediation is attempted at an early stage
in the proceedings, lengthy and expensive discovery processes can also be
avoided. There are no appeals and finality is achieved.

The reduction of costs is positive from a public policy perspective, but this
does not mean that legal costs are not an essential investment in a mediation
process. Mediation only works if it is done properly. There are two main metrics

to apply when assessing whether mediation has worked:

1. A mediated agreement has been reached between the parties.

2. The mediated agreement is binding and enforceable.

Reaching a mediated agreement in itself is not enough. The mediation will fail
if the mediated agreement cannot be enforced by the parties. In a dispute that
involves underlying legal issues, as in a personal injuries dispute, mediation is
unlikely to be successful unless the parties are properly legally advised and the
mediator is aware of the legal issues at stake.

While mediation is voluntary, confidential and without prejudice, the entire
point of mediation is that it will hopefully result in the parties reaching a
mediated agreement in which their agreed resolution is reduced to writing. The
mediated agreement then becomes binding on the parties, if it complies with
the necessary contractual requirements. A party, and in particular a plaintiff,
who does not have adequate legal advice available, is at risk of entering into
a mediated agreement that is contrary to their interests. This might arise in the
context of a plaintiff who has no clear understanding of the quantum of their
personal injuries claim, incorporating both general damages to date and into

the future, and special damages. Signing a mediated agreement where a
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~ The entire process is designed
to assist the court in making its
decision and, if necessary,
arriving at an appropriate
assessment of damages.

plaintiff has not been apprised of these matters, and has not been
independently legally advised, could result in the plaintiff seeking to set aside
the mediated agreement at a later stage.

A defendant who engages in mediation makes a significant investment. This
investment is one of both cost and time. Ordinarily the defendant will have
agreed to pay the mediator’s fee, and will discharge the costs for the mediation
facilities. In addition, solicitors and counsel will be instructed on behalf of the
defendant, who will prepare in advance for the mediation and attend the
mediation. There is also the time cost invested by a defendant being present
at a mediation hearing and any pre-mediation meetings. It is a complete waste
of a defendant’s time and money if a plaintiff seeks to rescind a mediated
agreement on the basis that they were not independently legally advised, prior
to entering into it. Accordingly, it is not in either party’s interests to enter into
a mediation that is not properly resourced. This is a concern in light of the
proposed mediation process under the PIRB Act, 2022, which is addressed

below.

When to mediate a personal injuries dispute

Mediation can take place prior to proceedings issuing, either entirely at the
parties” own volition or pursuant to the statutory provisions under both the
Mediation Act, 2017 and the PIRB Act, 2022. It can also come about after
proceedings have issued and prior to the matter proceeding to trial. Again, this
can arise at the parties” own volition. It might take place following an invitation
from the court, or as a pre-condition to listing the case for hearing in
accordance with High Court Practice Direction HC76 (if the proceedings relate

to bullying and harassment in the workplace).

Mediation pre litigation

1. The parties are entitled at any time, of their own volition, to attempt
mediation and to invite the other party to engage in mediation.

2. The PIRB Act, 2022 includes the option of seeking mediation prior to
assessment of a claim.

3. Prior to issuing personal injuries proceedings, solicitors are obliged, under
Part 3 of the Mediation Act, 2017,% to advise their clients about the option

of attempting mediation rather than litigation.
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Mediation during litigation
1. Similarly, the parties are entitled at any time, of their own volition, to

attempt mediation, and to invite the other party to engage in mediation.

2. Mediation might be suggested pursuant to an invitation from the court, in
accordance with the provisions of the Mediation Act, 2017.

3. Mediation might be explored prior to setting down a claim seeking damages
for personal injuries arising out of bullying and harassment in the workplace.
This arises in the context of compliance with High Court Practice Direction
HC76.

4. Attendance at a mediation conference pursuant to a direction from the
Court under s.15 of the Civil Liability and Courts Act, 2004.

Pre-litigation mediation

Part 3 of the Mediation Act, 2017 provides that a practising solicitor, prior to
issuing proceedings on behalf of a client, shall advise the client to consider
mediation as a means of attempting to resolve the dispute. There are also
obligations whereby the solicitor is required to provide mediation-related
information to the client, as prescribed under Part 3.

While it is laudable from a public policy perspective to encourage parties to
resolve disputes prior to issuing proceedings, in the context of personal injuries
claims in particular, this appears problematic. Realistically, is a defendant going
to accept a proposal to mediate a dispute in which they have yet to receive a
fully pleaded claim? The litigation process pertaining to personal injuries in
particular, is one in which the plaintiff’s solicitor and counsel consider the
evidence that is available to prove the claim that has been made. This inevitably
engages with expert and non-expert witnesses. Expert witnesses may be
necessary for the purposes of establishing liability on the part of the defendant
(very often engineering experts) and medical experts provide their expertise
on the nature and causation of a plaintiff’s injury together with treatment and
prognosis. The entire process is designed to assist the court in making its
decision and, if necessary, arriving at an appropriate assessment of damages,
having regard to the evidence that is available to it.

When one considers the time period it takes to reach an evidential position in
a personal injuries case, such that liability and quantum can properly be

assessed, and accordingly appropriate advice provided to plaintiffs and



defendants, it is very unlikely that a plaintiff who first attempts mediation,
would have the opportunity to do this, and not fall foul of the statute of
limitations. Inevitably, the suggestion of pre-litigation mediation is one that
could put a party who is genuinely committed to resolving their dispute by
mediation at a litigious disadvantage if the mediation, through no fault of the
parties, does not succeed. It is this that makes Part 3 of the Mediation Act,
2017 somewhat aspirational, in the context of personal injuries disputes.

However, this does not mean that there are not some personal injuries disputes
where mediation might be the better option prior to the issuing of proceedings.
In particular, claims involving historical sexual abuse as against religious orders,
particularly where the abuse is not disputed, or where a criminal process has
concluded in which the guilt of an abuser has been established, may be
appropriate for mediation. Such claims are inevitably deeply traumatic and
damaging for the parties. Hearings are lengthy and expensive. In those
circumstances, pre-litigation mediation ought to perhaps be given
consideration by plaintiffs and defendants. The same difficulty is likely to arise
for plaintiffs who have concerns pertaining to the statute of limitations. If
parties have a bona fide intent to engage in mediation, a defendant could
provide an undertaking not to raise a statute point, in the event that mediation

is not successful.

Court-directed mediation

The idea that parties might be directed to engage in mediation, conceptually
at least, is inconsistent with one of the golden rules of mediation — namely
that it is a voluntary process. Irrespective of whether parties are voluntarily
engaging in mediation or doing so at the direction of the court, it remains the
case that parties are free to enter into a mediated agreement or not to do so,
as they wish. In that regard, court-directed or court-encouraged mediation
does not interfere with the outcome to mediation insofar as it remains
voluntary. However, forcing parties to mediate in the first place could not be
said to be voluntary.

This issue has caused some controversy in England and Wales, since the
decision of the Court of Appeal in Halsey v Milton Keynes General NHS Trust,>
where the Court held that it was not only a breach of the voluntary principle

that is central to mediation but, more fundamentally, that it was a breach of
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Article 6 of the European Convention on Human Rights (the right to a fair trial)
to compel parties to mediate. This decision has been subject to some criticism
over the years, being viewed as a barrier to mediation.

In 2021, Sir Geoffrey Vos, UK Master of the Rolls, sought an opinion on
compulsory alternative dispute resolution (ADR) from the UK Civil Justice
Council (CJC), which he chairs. The CJC has a statutory duty to review the civil
justice system and make recommendations for the courts. It published its report
on July 12, 2021, in which it confirmed that the view of the CJC was that
compulsion to use ADR is lawful and should be encouraged. Sir Geoffrey Vos
commented at the time: “As | have said before, ADR should no longer be
viewed as ‘alternative’ but as an integral part of the dispute resolution process;
that process should focus on ‘resolution” rather than ‘dispute’”.®

In Ireland, mediation remains a voluntary matter for the parties. However, Section
15 of the Civil Liability and Courts Act, 2004 provides that the court may direct
that the parties to an action meet to discuss and attempt to settle the action.
The “penalty” for not complying with Section 15 does not however inhibit the
right of a party to proceed with their action. Rather the “penalty” is addressed
as a costs issue under Section 16. This is also the case in the context of the costs
provisions in s.169(1)(g) of the Legal Services Regulation Act, 2015.

The role of mediation in this jurisdiction was given careful consideration by Mr
Justice Kelly in his Court of Appeal judgment in Ryan v Walls.” He outlined his
views, arising in particular from his experience as the judge presiding over the
commercial list of the High Court, as to the value of mediation as a voluntary
process, stating that: “My own experience in dealing with the Commercial Court
rules for in excess of ten years leads me to conclude that any element of
compulsion attendant upon a reference to mediation will certainly not enhance
its prospects of success”. Having expressed that view, he then noted that the
legislature, in enacting Section 15 of the Civil Liability and Courts Act, 2004, had
in fact introduced compulsory mediation. Ultimately, on the facts in the case,
Kelly J. disagreed with the decision of the High Court in which mediation had
been directed under s.15 in circumstances where the court found that there had
been “no realistic attempt at settlement on a face-to-face basis, discovery has
been completed in its entirety, and the case is on the threshold of a hearing”.8

It is interesting to observe that the genesis of mediation in Ireland from a
statutory perspective is, in effect, court-directed, facilitated negotiation, rather
than voluntary mediation. Notwithstanding the reference to a “mediation
conference”, the language used in the 2004 Act is not traditional mediation
language. The mediator is not even so named. Instead, the Act of 2004 refers
to the “chairperson” of the meeting and not the mediator. This perhaps in part
explains how personal injuries mediation is often conducted in Ireland, by way
of facilitated negotiations resulting in settlements rather than mediation in the
strict sense of the word. This is not a criticism of how it has evolved and
developed but perhaps an acknowledgment that it has developed in the

manner envisaged by the 2004 Act. This is not in line, however, with what is
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intended by the legislature in the 2017 or the 2022 Acts, where mediation is
expressly defined as “ a confidential, facilitative, and voluntary process in which
parties to a relevant claim, with the assistance of a mediator, attempt to reach

a mutually acceptable agreement to resolve the relevant claim”.?

Mediation under the Personal Injuries

Resolution Board Act, 2022
The soon-to-be-commenced mediation-related provisions of the PIRB Act are

the most significant development in the context of personal injuries mediation.
These are due to be commenced before the end of 2023 and the Injuries Board
has commenced its recruitment process for mediators and support staff for its
new service. Section 11 of the PIRB Act amends the principal act to provide
that, in addition to a claimant making an application to the Board for an
assessment of their claim, they will now also have the option of applying for

resolution of their relevant claim by way of mediation under Chapter 1A.

Representation

PIRB mediation will facilitate parties being represented by a legal advisor or
obtaining independent legal advice if they so wish. Reference to “a legal advisor”
suggests that perhaps only a solicitor is envisaged as a legal advisor. The
entitlement to obtain independent legal advice is more open ended and
accordingly could well include counsel instructed by the party’s solicitor.
However, the Act is silent on how this legal advice (or the mediation) is to be

paid for.

Psychological injury

An interesting extension of the Board’s powers to assess psychological injuries
brings with it further considerations for PIRB mediation.'® This is because
psychological injuries are common in workplace and employment disputes,
which have for this reason predominantly been required to come before the

courts. In circumstances where the Personal Injuries Guidelines include
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OBITUARY

ERRY (JEREMIAH) HEALY SC

It was with great sadness that we learned of the death of our
esteemed friend and colleague Jerry (Jeremiah) Healy SC on
December 7, 2021.

A proud Corkonian, Jerry was initially educated through Irish at

Colaiste Chriost Ri, and finished his secondary schooling at St
Coleman’s Diocesan College in Fermoy. When only 16 years of age he
sat his Leaving Certificate. He gained admission to University College Cork
and commenced his studies for a BA in Irish and Mathematics.

In 1974 he married a fellow UCC graduate, Dr Rosemarie Manning. After a brief
spell teaching, he returned to UCC but this time to pursue a law degree. It was
obvious that Jerry was very comfortable in an academic environment and had a
great intellectual capacity. This was evidenced by the fact that while studying for
his BCL, he managed to combine his studies with some extracurricular work
tutoring Irish for Sean O Tuama, then Professor of Irish Literature at UCC, and also
as a researcher for friend and future colleague Dermot Gleeson SC.

Jerry was an excellent student, securing a first-class honours degree; he was also
awarded a scholarship to pursue postgraduate legal studies at Cambridge. On his

return to Ireland he attended the King’s Inns and was called to the Bar in 1980.

Dedication to justice

A consummate barrister who excelled in his field, as a junior counsel in Cork Jerry
quickly established a solid professional reputation. His dedication to the pursuit
of justice was unwavering, and his mastery of the law and oratory skills were
evident to all as he practised in the courthouses of Cork and Kerry. He was
admitted to the Inner Bar in 1995. On taking silk, he, Rosemarie and family moved
to Dublin. In 1997 he was appointed counsel for the Tribunals of Inquiry (Evidence)
Acts 1921 and 1979 (No.2) Order 1997, better known as the Moriarty Tribunal,
whose remit was to examine certain payments to politicians.

Jerry Healy was not only an exceptional advocate and formidable barrister, but
also a guiding light for those of us who sought his wisdom and guidance. He
exhibited a tenacity that inspired respect from peers and opponents alike. Beyond
his remarkable legal acumen, he was a warm and approachable colleague, who

has left an indelible mark on members of the Law Library.

A man of many talents

Jerry was multi-talented. He possessed the rare ability to balance the demands
of his profession with many other interests. In his youth he was an accomplished
athlete: a middle-distance runner at interprovincial and national level. He was a
sports enthusiast, who liked nothing more than to watch a hurling match or ride
out with the Duhallow Hunt in North Cork. He was always intellectually curious
and read widely in diverse areas: history, philosophy, literature. His gardens in
Offaly were planted with old native trees and shrubs, the Latin names of which

stayed with him until the end. That intellectual curiosity stood him well as an

advocate, and his interrogation of a legal point was broad reaching and
informed. As a senior counsel he was demanding but respectful of
his junior colleague whose opinion he always sought. One colleague
tells of long discussion into the early hours on the finer points of
Hague Convention jurisprudence, Jerry’s mind tripping lightly over
the complex concepts, books and case law open everywhere, ideas
spilling out, even as the rest of the room longed for sleep. That difficult case
was fought to the bitter end by Jerry who showed true dedication, knowing, as
he did, that the fees would be negligible. That colleague describes the case as
one of the best illustrations of the search for justice by a barrister committed to

the rule of law and the best interests of a young child.

Guardian of Irish heritage

A true visionary, he sought to make a tangible impact on his surroundings by
immersing himself in the preservation of Ireland's historical landmarks, most
recently securing the future of Russborough House and the Beit collection.
Together with the late Knight of Glin, he was regarded as an authority on Irish
eighteenth-century buildings.

One of his most remarkable achievements was the meticulous restoration of
Ballybrittan Castle, which he and Rosemarie purchased in 1997. Recognising its
immense cultural significance, he poured his heart and soul into the project.
Through his efforts, the castle was returned to its former glory and was filled
with modern art and fine Georgian and Irish furniture. Ballybrittan Castle,
however, was by no means a museum. He was a fabulous raconteur who loved
to entertain and host friends in the Castle. Many of us were fortunate enough
to experience the magic of his hospitality at Ballybrittan. He had an unparalleled
talent at creating an ambiance that will live long in the memories of those who
knew him.

Sadly, illness struck in 2021, and he faced this trial as | am sure he would have
faced any challenge — with grace and courage. He embraced each day with an
infectious positivity. During his last few months, he was cared for at home in
Ballybrittan by Rosemarie who selflessly looked after him, providing comfort and
care with a steadfast devotion that touched all of us who had the privilege of
witnessing it. Jerry departed us on December 7, 2021, and said farewell to family,
friends and colleagues at his requiem mass at St Peter’s Church, Rhode, Co.
Offaly. In keeping with his love for the Irish language, Ceol an Afrinn by Sedn O
Riada was played. He is buried in a hillside graveyard overlooking the lake and
oratory at Gougane Barra; he returned to his native Cork to finally rest in a

majestic setting befitting a great man.

Never was the sean-fhocail ‘ni bheidh a leithéid aris ann” so true as when we

remember our friend Jerry Healy. Ar dheis Dé go raibh a anam uasal.
TD
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CLOSING ARGUMENT

THE FAMILY

COURTS BILL 2022

Family law practitioners have expressed concern regarding the role of the District
Court under the new Family Courts Bill 2022.

he long-awaited Family Courts Bill 2022

(the Bill) was published on December 1,

2022, and is currently before the Seanad.
This Bill provides us with the opportunity to address
the shortcomings of our family justice system and
to provide a fit-for-purpose Family Courts system,
which protects and progresses the constitutional
and human rights of children and families. The Bill
aims to bring efficiency, fairness and modernity to
the Family Courts system.
The Bill effects two primary changes. First, it
establishes a tripartite Family Courts system in
Ireland, with concurrent jurisdiction between what
will be known as the Family District Court, Family
Circuit Court and Family High Court. Each of these
will be staffed with specially trained and/or
tempered Family Court judges. The second, and
perhaps most concerning, is the proposed transfer
of a significant amount of family law proceedings
from the High and Circuit Courts to the Family
District Court, with the Bill explicitly restricting the
right to initiate proceedings in the Family High
Court to instances where there is “a special reason
to do so”. The monetary jurisdiction of the District
Court is to be extended to proceedings where the
value of the land is up to €1m and unlimited in
cases of consent divorces, effectively removing the

Circuit Court as a court of first instance.

The role of the District Court

By moving adjudication from the higher courts to
the District Court — the court that even before this
Bill was the most under-resourced — there is

growing concern that this Bill will effectively reduce

Wendy Mallon-Doyle BL

the amount of time and consideration parties
receive in the determination of their rights. The
already overburdened District Court has, and
retains under the Bill, sole jurisdiction over sensitive
childcare and domestic violence matters. These
matters concern the two groups with discrete
constitutionally entrenched rights under Articles 41
and 42A of the Constitution. Given the high
constitutional value placed upon the interests of
families and children, it is vital that adjudication
upon their interests continues to be given the time
and energy required. Unfortunately, it is impossible
to imagine that the proposed increase in jurisdiction
won't exacerbate existing delays.

The District Court was established to act
expeditiously, not with the view that it would carry
out the type of hearings or analysis required in
Circuit Court family law cases. The constitutional
requirement to ensure proper provision in such
cases often necessitates consideration of complex
financial and property issues, all of which
significantly impact upon the lives of the parties
involved. It is a view shared by many family law
practitioners that the District Court is not the
appropriate forum for these types of proceedings.
The requirement to ensure proper provision remains
when ruling a consent divorce, and thus the

possibility of a judge being required to carry out
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lengthy consideration of financial documents
cannot be ruled out, particularly in circumstances
where parties opt to represent themselves. Or, the
agreement could fall apart on the steps of the
District Court only to have to be transferred to a
higher court. Therefore, granting the District Court
unlimited jurisdiction to rule on consent divorces
may not be so straightforward and could, in reality,

lead to increased delays and costs.

Mixed response to inclusion of ADR
Another important element of the Bill is Section 8,

which provides a set of core principles to which the
Court, legal practitioners and parties must have
regard. These principles include encouraging parties
to actively engage in alternative dispute resolution
(ADR) prior to entry into family law proceedings.
The move towards ADR has seen mixed responses
from practitioners. The aims of reducing time, costs
and the adversarial nature of proceedings are
shared; however, it may not be appropriate in all
cases. Clarity is needed on the place of party
consent, and regard must be had to the
constitutional right of access to the courts.

the Bill

development in Irish family law and sets a welcome

In the main, marks a significant
intention to assist in the development of a
modernised Irish Family Courts system with the
well-being of children and families at its heart.
However, it is suspected that the proposed
jurisdictional changes will do more to congest the
adjudication of family law matters than to relieve
the capacity constraints within the system. Fine
tuning on this and other areas of the Bill is urgently

required.
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