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Legal community responds to the war in Ukraine

Russia s unprovoked and unjustifiable military aggression against Ukraine has
unfolded before our eyes in a disturbing and horrifying fashion. It has displaced
millions of innocent people, and has caused the international community to rally
and respond as a collective to assist the Ukrainian people as they flee their
homeland in search of refuge, protection and safety.

The Irish Government decided on February 25, 2022, to immediately lift visa
requirements between Ukraine and Ireland as an emergency measure to facilitate
those Ukrainians seeking refuge here.

The Irish people in various communities and sectors have initiated their own
mechanisms aimed at providing assistance. The Council of The Bar of Ireland has
also undertaken a series of actions that continue to develop and evolve.
Following Russias invasion of Ukraine, a joint statement was issued by the Four
Bars leadership in Ireland and across the UK:

The Bar Council of England and Wales, the Bar of Northern Ireland, the Faculty
of Advocates and The Bar of Ireland unequivocally condemn the invasion of
Ukraine by Russia. Ukraine is a sovereign state entitled to self-determination.
International law requires the Russian Federation to respect Ukraine s
independence and sovereignty. This act of war is a gross violation of international
law as set out in the UN Charter .

The Bar of Ireland also joined the condemnation by way of public statements
made on behalf of the Council of Bars and Law Societies of Europe (CCBE).
Further, in conjunction with our own Specialist Bar Association, the Immigration,
Asylum and Citizenship Bar Association (IACBA), The Bar of Ireland has issued a
call to immigration lawyers to participate in a panel to assist refugees who arrive in
Ireland. Further information on that initiative is available on our website:
https://www.lawlibrary.ie/immigrationassistance/. A series of viewpoints and
CPDs were organised and delivered throughout March, which focused on various
aspects of the crisis in Ukraine, including:

n publication of a viewpoint authored by members of the Human Rights
Committee on bringing Russias war criminals to justice at the International
Criminal Court (ICC);

n publication of a viewpoint authored by a number of IACBA members in
relation to the Temporary Protection Directive that provides minimum
standards of temporary protection for those fleeing harm;

n publication of a viewpoint authored by a number of EU Bar Association
members in relation to Ukraine s application to join the EU;

n publication of a viewpoint authored by a member of the Sports Law Bar
Association on sporting bodies and boycotts, and the law of expelling
countries from sport;

n publication of a viewpoint authored by a number of members of the IACBA on
understanding the options available to refugees arriving from Ukraine in
Ireland;

N in conjunction with the EU Bar Association, a public seminar on the legal
ramifications of the invasion, as well as the issue of rule of law in the
European Union; and,

N in conjunction with the IACBA, a webinar on the Temporary Protection
Directive, international protection and related immigration issues arising from
the current conflict in Ukraine.

We are working closely with our lawyer colleagues throughout Europe via the
CCBE, which has also been proactive in ensuring a co-ordinated approach across
the member states. A new CCBE webpage dedicated to relevant issues on Ukraine
is gathering information and initiatives in reaction to the current situation from
the CCBE and its members  https://www.cche.eu/actions/ukraine/. Some of
the additional ideas being explored at CCBE level include:

n the creation of a database on remote working possibilities for lawyers from
Ukraine and/or for lawyers who have left Ukraine;

n establishing a database on available accommodation for Ukrainian lawyers and
their families in different countries; and,

n creating legal checkpoints to ensure practical advice for those in need.

Further discussion on these ideas is planned over the coming weeks. The CCBE is
also monitoring a proposal at the European Commission DG GROW that is
assessing the possibility of fast-tracking the recognition of qualifications and
diplomas of Ukrainians, aimed at assisting EU businesses to find additional
solutions to manpower shortages.

The Bar of Ireland also circulated important information to members on guidance
issued by the Department of Finance on the most recent sanctions and measures
imposed against Russia. Members are urged to keep up to date with information
in relation to sanctions through the websites of the Central Bank of Ireland and
the Department of Foreign Affairs.

The Council will continue to develop and advance ideas and assistance in support
of the humanitarian effort to our Ukrainian friends.

Maura McNally SC
Senior Counsel, Barrister

Member of the Inner Bar
Chair of the Council of
The Bar of Ireland



EDITOR S NOTE

Protection and vindication

This edition looks at legislation that affects some of society’s most vulnerable, and
informs practitioners on what they need to know to vindicate their clients’ rights.

Recent events in Ukraine and the mass exodus of so many of its citizens have
brought the plight of refugees into sharp focus for neighbouring countries and
for Europe as a whole. Those seeking protection and security often find themselves
split up from family members in the fall-out of war. Emily Farrell SC examines
family reunification for international protection beneficiaries and explains the
different avenues open to those who have been granted international protection
in Ireland.

Much-awaited and important elements of the Assisted Decision Making (Capacity)
Act 2015 are expected to be commenced in June of this year. Aisling Mulligan BL
explores the ramifications of the Act, and presents the history and background to
the legislation. The statutory condition that must be satisfied prior to issuing legal
proceedings against a charity is explored by Felix McEnroy SC. This article is
essential reading for all practitioners instructed to draft proceedings involving a
charitable organisation. Not only does our colleague explain the legislative

requirements involved, he also sets out a draft precedent for practitioners.

The Governments review of the Defamation Act 2009 and the subsequent
recommendations for change come under scrutiny in our Closing Argument. The
proposal to remove juries from defamation trials could have a significant impact
on outcomes and ultimately on the willingness of potential plaintiffs to initiate
proceedings. The Minister for Justice states that the legislation must balance the
right to the protection of a good name and the freedom to express and inform.
Mark Harty SC ruminates on whether the proposed
changes can really achieve this aim.

Helen Murray BL
Editor

The Bar Review
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Inaugural 2022 In Plain Sight commission announced

The Bar of Ireland, along with The Honorable Society of King s
Inns, are delighted to announce Emma Stroude as the 2022 In
Plain Sight recipient. Emma has been commissioned to
undertake a portrait of Frances Kyle BL and Averil Deverell BL,
the first women to be called to the Irish Bar.

Emma was chosen following a selection process and in
consultation with the Director of the Royal Hibernian Academy
(RHA). Among her various exhibitions both here and abroad,
Emma was the 2021 Winner of the Irish Arts Review Ireland-U.S.
Council Portraiture Award.

Speaking at the announcement, Chair of the Council of The Bar
of Ireland, Maura McNally SC, said: This is a first of many
commissions. In Plain Sight seeks to celebrate the achievements
and enhance the visibility of women in the field of law, women
who have demonstrated significant leadership, influence and
contribution to legal practice and education. As the King s Inns
is the centre for the formation and training of barristers, the
need for a more representative and contemporary reflection of
the profession has been identified so that those passing through
have a fairer understanding of the potential of all .

Hugh Mohan SC, Chair, The Honorable Society of King’s Inns,
said: This exciting visual arts initiative is a welcome
collaboration and one that King s Inns is committed to building
on. We are very proud of having played our role in admitting the
first two women to The Bar of Ireland, and look forward to
seeing their images on the walls of King s Inns .

CLARUS

PRESS

www.claruspress.ie

9

Specialist Legal Texts
from Clarus Press

) Second Edition
For a full list of our products

visit . ISBN: 9781911611615
WWW.claruspress.ie Price: €249

Just Published

Defamation Law and Practice

Neville Cox and Eoin McCullough

Emma Stroude said: | am truly grateful and honoured to have
been awarded this opportunity to highlight the achievements of
Frances Kyle and Averil Deverell. They blazed a trail for women
against a backdrop of the struggle for women’s rights and
during a volatile period of Irish history. | hope that bringing a
new focus to their lives and legacy will encourage the women of
today interested in pursuing a career in law .

The final commission is due to be unveiled in July 2022.

In Plain Sight

The In Plain Sight bursary, from The Bar of Ireland, with the
support of The Honorable Society of King s Inns, seeks to
appoint an artist to research and deliver a fitting portrait of a
prominent female barrister or member of the bench. This is
intended to be a multi-annual initiative. A core value of this
initiative is that the commissioned portraits are supported and
championed by all our members, colleagues, collaborators, and
stakeholders. As such, donations from our respective
memberships have been sought.

The portrait, owned by The Bar of Ireland, will be provided on
loan to The Honorable Society of King s Inns, as well as
temporary loans to other institutions where appropriate, thus
expanding the impact and prominence of our female role
models.

For further information or to donate, please visit:
https://www.lawlibrary.ie/inplainsight/.

. MEDICAL INQUESTS
Probation
and Parole
in Ireland

Probation and Parole in
Ireland: Law and Practice

Medical Inquests

Roger Murray, Doireann O Mahony
and David O Malley

Vivian Geiran and Shane McCarthy
ISBN: 9781911611608

Price: €45

Just Published

ISBN: 9781911611653
Price: €75
Coming Soon



THE BAR
OF IRELAND

The Law I.l]lnrr_l.r

NEED EXPERIENCED
DISCOVERY COUNSEL?

il

Expertise at your fingertips - log on to
www.lawlibrary.ie/discovery

A service provided by
Instant access to database of The Bar of treland

: : . : Distillery Buildi

200 expert barristers skilled in diScovery, | 1as/151 church street, Dublin D07 WDXE
—fi i : T: +353 1 B17 5000 W: www.lawlibrary.ie

€ d-FEED'-"ET].-" ﬂ'nd ﬂﬂE review E: thebarofireland@lawlibrary.ie




37

Specialist Bar Association news

The Employment Bar Association (EBA) held a breakfast briefing on
February 9. France Meehan SC presented on lllegality and the Contract of
Employment . The session was chaired by Alex White SC.

On February 16, Michael Judge BL gave a detailed Construction Bar
Association (CBA) tech talk on Updates from the TCC a year in review .
James Burke BL chaired the session.

The Young Bar Committee and the Employment Bar Association organised
the first of a series of events called Building your Practice on February
17. Chaired by Cathy Smith SC, Jason Murray BL and Emma Davey BL gave
insights into practice and procedure at the Workplace Relations
Commission.

Derek Shortall SC examined claims by the Department of Social Protection
against the estates of deceased persons for alleged overpayment of pension
or other State benefits during the lifetime of the deceased person, and the
appeals process in relation thereto, at the Probate Bar Association
breakfast briefing on February 22. Vinog Faughnan SC chaired the event.
The Immigration, Asylum and Citizenship Bar Association (IACBA) held
its first hybrid event on February 24, with attendees both in person in the
Gaffney Room and online. David Conlan Smyth SC chaired the event, with
Prof. Tobias Lock from Maynooth University delivering a presentation on
the EU’s accession to the European Convention on Human Rights (ECHR),
and Mr Justice Donald Binchy, Court of Appeal, speaking on the Citizenship
Directive and the issue of dependency.

On March 3, the EU Bar Association (EUBA), Ireland for Law, and The Bar
of Ireland hosted a seminar at the Embassy of Ireland in London, entitled
The importance of the common law in the post-Brexit world . Mrs Justice
Maura McGowan DBE, High Court of England and Wales, and Master
Treasurer, Middle Temple, moderated the event and had a very lively
discussion with Mr Justice Gerard Hogan, Judge of the Supreme Court,
and Former Advocate General at the Court of Justice of the European
Union (CJEU). The event was supported by the London Irish Lawyers
Association.

Stephen Dodd SC chaired the Planning, Environment and Local
Government Bar Association (PELGBA) webinar on March 7, where
Suzanne Murray SC presented on Recent Developments in Section 5
References .

On March 9, Gavin Wilson, Civil Engineer with Belfast Harbour
Commissioners and winner of the CBAs Sanfey Essay Competition, gave an
impressive tech talk on his paper Will Judicial Review spoil the Adjudication
Party? . James Burke BL chaired this session.

Eoghan O’Sullivan BL provided an update on the recent decision of the
Court of Appeal in Law Society of Ireland v Katherine Doocey 2022 IECA 2
at the Professional, Regulatory and Disciplinary Bar Association (PRDBA)
breakfast briefing on March 10. The event was chaired by Frank Beatty SC.
Ar 12 M#rta, rekchtkil Cumann Barra na Gaeilge forbairt ghairmicil
leanenach san “ras Pobail REth Chairn, REth Chairn, Gaeltacht na M .
Cainteoir agus topaic san £ireamh: Miche£l  Scannail SC ar Suaitheadh
N@ar gach & An Cheirt Achomhairc ; Aoife McNickle BL ar Ceachtanna
Eitice ; Cormac Breatnach ar Costais DI ; Siobh£n N ChelachZin BL ar
Treoirl nte maidir le Gearradh Pianbhreithe ; Martin Canny BL ar Reacht
na dTrdimhs ; agus Cl ona Kimber SC ar Oibrithe Ag Obair n mBaile .
David Conlan Smyth SC chaired the EUBA webinar on March 15. In light
of recent developments involving the Polish Constitutional Court and the
CJEU, where a new judgment from the CJEU was delivered in February
2022, Dean Miko aj Pietrzak discussed the recent judgment, its impact on
Poland and the rule of law, and judicial independence, and also briefly
discussed the ECHR rulings, and how these affect extradition and other
mutual recognition-based instruments. Asst. Prof. David Fennelly BL spoke
on War Crimes: International Courts and the Invasion of Ukraine , while
Anna Bazarchina BL, originally from Ukraine, gave a personal insight into
this harrowing situation.

On March 24, the IACBA held a very important and topical event, which
focused on the Ukraine crisis, entitled The Temporary Protection Directive,
International Protection, and related immigration issues arising from the
current conflict in Ukraine .

Speakers and topics included: Tim O Connor BL on International Protection
and War Zones: The Background ; Cillian Bracken BL on A Primer on the
Temporary Protection Directive ; Denise Brett SC on Temporary Protection
or International Protection which to choose and why ; Anna Bazarchina
BL on Personal insights and updates on the current situation ; and,
Oonagh Buckley, Deputy Secretary General, Department of Justice, on An
update from the Department of Justice .

Health and safety event for lawyers

The Health and Safety Lawyers Association of Ireland will hold a
virtual event on Thursday, April 7, at 8.30am.

The event will take the form of a question and answer session with
Mark Cullen, Assistant CEO of the Health and Safety Authority and
former senior inspector, sharing his insights on Health and Safety
Authority inspections.

The event will be chaired by Mr Justice Dara Hayes. This is an
unmissable event for all those with an interest in health and safety law
in Ireland.

Register for this event at:
https://williamfry.zoom.us/webinar/register/WN_pQGO0flJgQo6N
sBzDmDb2yA.



International Women’s Day
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Female members of the Bar of Ireland walked in the footsteps of Frances Kyle BL and Averil Deverell BL on International Women s Day.

On March 8, The Bar of Ireland celebrated International Women s Day barristers today. After the walk, a coffee morning was held at the
with several activities throughout the day. The day began with a walk Distillery Building, where female members could meet and network.
from King s Inns to The Four Courts. Several female members walked The day concluded with a thought-provoking event with Prof. Louise
the path of Averil Deverell BL and many other luminary practitioners in Richardson, Vice-Chancellor of the University of Oxford, in
celebration of the strides they took to lay the foundations for female conversation with Emer Woodfull BL.
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Justice Week 2022

Back row (from left): Melissa Ferris, University College Cork; Anne Spillane, Trinity College Dublin; Muhammad Awan, Technological University Dublin; and, Hira Khan,
Maynooth University. Front row (from left): Adam Connolly, NUI Galway; Katherine Ahern, University of Limerick; Emma May, Dublin City University; and, Emer Nolan,
University College Dublin. Standing (from left): Dr Tom Clonan; Ms Justice Nuala Butler; Maura McNally SC, Chair of the Council of The Bar of Ireland; and, Mark de Blacam SC.

Justice Week is an annual joint awareness campaign of the legal
professions across the four jurisdictions (Scotland, Northern Ireland,
Ireland, and England and Wales), which aims to promote an understanding
and awareness of access to justice and the rule of law, particularly among
young people.

The theme of #JusticeWeek2022 was Law & Technology . The main event
of the week was the Intervarsity Debate, where students from eight of
Ireland s main university law schools debated the motion: This House
believes that international human rights law and international
humanitarian law provide adequate protections in respect of the use of
autonomous weapons and systems in warfare .

For the proposition were: Anne Spillane, Trinity College Dublin;
Muhammad Awan, Technological University Dublin; Hira Khan, Maynooth
University; and, Melissa Ferris, University College Cork. Speaking for the
opposition were: Adam Connolly, NUI Galway; Emer Nolan, University
College Dublin; Emma May, Dublin City University; and, Katherine Ahern,
University of Limerick.

On the day, the opposition were the victors, with the judging panel
commending both teams on their compelling arguments and hard work.
Our esteemed panel of judges included: Ms Justice Nuala Butler; Maura
McNally SC, Chair of the Council of The Bar of Ireland; Mark de Blacam
SC, Member of the Inner Bar; and, Dr Tom Clonan, columnist and security
analyst.

In addition to the debate, three podcasts were released:

n Darren Lehane SC speaks with Zeldine Niamh O Brian BL, a specialist in
the law of outer space, and Edmund Sweetman BL, President of the

The winning team (from left): Emma May, Dublin City University; Adam
Connolly, NUI Galway; Emer Nolan, University College Dublin; and, Katherine
Ahern, University of Limerick.

Irish Maritime Law Association, to get an understanding of the current
legal landscape of sea and space. Listen at:
https://soundcloud.com/user-878781524/seaandspace.

How does artificial intelligence intersect with justice? From how Al can
be used in the administration of justice, to the laws governing the use
of Al in the private sector, barrister Aoife McNickle BL explores these
topics with Gerard Groarke BL and Michael O Flaherty, Director of the
EU Agency for Fundamental Rights. Listen at:
https://soundcloud.com/user-878781524/criminal-justice-and-ai-just
iceweek2022.

Michael O Doherty BL speaks to Olga Cronin and Dr Kris Shrishak from
the Irish Council for Civil Liberties on recent developments in online
advertising cookie consent notices and artificial intelligence legislation.
Listen at: https://soundcloud.com/user-878781524/bigdata.



Prof. Conor O’Mahony

Speaking for children

The Bar Review spoke to Prof. Conor O Mahony, Special Rapporteur on Child Protection, about
the significant and challenging issues he deals with in his role, and the frustrating pace of change.

Ann-Marie Hardiman
Managing Editor, Think Media Ltd.

Prof. Conor O Mahony came to child law by way of constitutional law. Having
graduated from University College Cork (UCC), he completed an LLM on case
law concerning special educational needs. This work led to a PhD at the
University of Aberystwyth in Wales, before coming back to UCC, where he is
Deputy Dean of the School of Law and Vice-Dean for Student Welfare and
Student Affairs, as well as Director of the Child Law Clinic. With his background
and interests, the role of Special Rapporteur on Child Protection might seem
like a natural fit, but Conor only found out that a successor to Prof. Geoffrey
Shannon was being sought when he was asked to be on the selection panel.
He decided that he would rather be on the other side of the interview table,
and applied for the role. He was appointed in 2019, and his three-year term
will come to an end later this year.

Independent expertise

Conor explains that the Special Rapporteur is an independent expert who
reports to the Government on matters affecting child protection law and policy.
The role is quite broadly defined as anything that impacts on the safety,
welfare and well-being of children: That strays into lots of areas, from
preventing children from experiencing harm, to responding to that harm when

it does arise. The role involves producing an annual report, which provides a
snapshot of the state of play in child protection law and policy in Ireland, and
looks at developments of interest both domestically and internationally .

The Special Rapporteur can also be tasked with producing thematic reports on
specific issues, and Conor has produced two during his term: a report on
proposed reforms to surrogacy law, completed in December 2020; and, the
Proposal for a State Response to lllegal Birth Registrations in Ireland , which
was published on March 14 last. The role also involves participating in
consultations on ongoing matters of law or policy reform. Conor has used the
opportunity to initiate projects, and has included chapters in his Annual Reports
on issues such as section three of the Child Care Act and investigations into
child sexual abuse, the voluntary care system, guardian ad litem legislation, and
the Final Report of the Commission of Investigation into Mother and Baby
Homes. It s a part-time post with a significant workload, and Conor is grateful
for the support of a part-time postdoctoral researcher, Dr Elaine O Callaghan.

The Special Rapporteur can and does make a range of recommendations
arising from national and international evidence and best practice. However,
whether Government will choose to accept, and indeed act on, these
recommendations is another matter, and accepting the often glacial pace of
reform is part of the job: During the pandemic, we were always hearing that
catchphrase about how NPHET advises and Government decides . My job is
to lay out evidence-based recommendations for what | feel is the best way
forward, and so, by its nature, you wouldn’t expect everything to be taken on
board. Some recommendations I've made have been adopted and some have
not, but an awful lot of stuff is still hanging in the air, undecided. One of the
main things I've learned in the role is just how slowly things move .

While this is understandable, it s also frustrating: The work of Government is
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INTERVIEW

The pandemic and children

In his 2021 Annual Report, Conor addresses what he calls the
“extremely negative” impact of the Covid-19 pandemic on the lives of
children in Ireland. While he feels that it's impossible to fully grasp that
impact as yet, he says we need to use the evidence base built up during
the last two years to put systems in place that can deal with those
impacts, foreseen and unforeseen: “What we do have now, which we
wouldn't have had in the first half of 2020, is a large evidence base
from Ireland and around the world about the ways in which Covid has
impacted on young people. That allows us to make more informed
decisions. What we can do is try and predict demand on services.
CAMHS is already under pressure, and we have enough evidence to
confidently say it will be under more pressure in years to come. We
need to get ahead of that. But even with our best efforts, there will
probably still be some surprises down the line”.

slow, and sometimes that’s for good reasons, but | can’t shake the feeling that
it could move more quickly than it does, particularly on some of the issues
affecting children, where a year or two might not be very long in Government,
but it’s a very long time in the life of a child .

The response to his most recent report into illegal birth registrations, however,
perhaps points to a more constructive approach: The report was published
alongside a detailed response by the Government where they broke down the
recommendations and said, for each recommendation: this is what we’re going
to do. You could see that clear sense of the impact how much of this was
taken on board and how much of it wasn’t. Whether people like or don’t like
the particular set of proposals that were announced, | think the format of
accompanying the report with a specific action plan was a useful way of
making it more concrete .

The challenge of prioritising

The range of issues that come within the Special Rapporteurs remit is
enormous, and while he emphasises that each issue is important ( There s
nothing you can afford to do badly in child protection ), he points to some
areas that that he would particularly like to see urgent action on: One would
be CAMHS, Child and Adolescent Mental Health Services, and not just the
issue involving Kerry that broke in January. The story in Kerry was symptomatic
of a broader issue that’s been bubbling under the surface for a long time
around child and adolescent mental health services, around under-resourcing,
very restrictive criteria for who qualifies for a service, lengthy waiting lists.
When you read, for example, the National Review Panel reports, which are
conducted when you have children in care who die, or where there are serious
incidents in care, the lack of availability of adequate mental health services
for those very troubled young people is a recurring theme. Obviously then,
that ripples through to the less extreme cases. For me, that’s definitely one
issue that really needs to be looked at .

Child homelessness is another: In my 2020 report, | was determined to make
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The work of Government is slow,
and sometimes that’s for good
reasons, but | can’t shake the
feeling that it could move more
quickly than it does.

a strong statement about that. In 2021, it was nice to be able to report that
there had been a significant improvement, even though there was a long way
to go. Unfortunately, in the time since then, things have started to regress
again. We have a longstanding problem where far too many children are
experiencing homelessness, and that impacts on all sorts of aspects of
children’s lives .

He also mentions a third issue, which holds particular interest for him: | think
we need to look pretty carefully at voluntary care. Between our work in UCC
and Carol Coulter’s work with the Childcare Law Reporting Project, we now
know a lot about the court end of things. We know a lot less about voluntary
care, but it actually accounts for a larger number of children coming into care
than court orders. The research shows that the children in care under voluntary
care agreements receive less attention than the children in care under court
orders. We made a wide range of recommendations on how we could try to
close that gap and ensure that all children in care have equity of care, rather
than a system that depends on which pathway they came into care under .
This opens a wider discussion about how the political process, and public
opinion, can play into which issues are dealt with, and which are neglected.
Conor agrees that voluntary care is not a media friendly topic in the way that,
for example, child homelessness might be. Its also an example of a problem
that exists right across the child protection arena: lack of resources and lack
of focus on prevention and early intervention: No matter what you look at in
child protection, everything’s under pressure. Child protection is not a vote
getter. When push comes to shove, if a town needs a ring road, or if it needs
more court time in its district court for child and family cases, the ring road is
always going to get there first. Ireland is not unique in that, but it means that
the whole system is always in firefighting mode. And the evidence would say
that if we can try and get out ahead of an issue before it becomes too serious,
we Il have better outcomes for everyone. But because we don't ever seem to
get to a point where services are resourced to do that, they remain in
firefighting mode, mostly addressing the most serious cases and then the other
cases, of course, become serious as they wait for help .

That lack of a long-term political view is a real challenge, but Conor feels that
we have one very important weapon in our arsenal against it: There’s real
scope for that more long-term perspective to reap benefits, but the nature of
annualised budgeting in Government and of five-year electoral cycles often
works against that. That’s why | come back to where | started in my career,
that issue of constitutional rights and the special education litigation. I've
always been a big believer in the value of the Constitution in that respect,
because if you set down the core principles in the Constitution around what



people can expect from the State, you limit the extent to which they can be
kicked down the road by the political system. Special education was something
where there was no investment whatsoever until those cases were litigated in
the late 1990s. All of a sudden, it became a constitutional right and not just a
matter of political discretion, and investment followed. That really gave me
that sense that if you want to get past that short-term perspective, good
strategic litigation using constitutional rights can have a really important
impact .

Family court

One area that has been of great interest to the legal profession in particular is
the plan to overhaul the family court system in Ireland, via the Family Courts
Bill, including the provision of a new family court building in Hammond Lane
in Dublin. This is an issue on which The Bar of Ireland has campaigned strongly,
along with other stakeholders. Conor joins the voices welcoming these
developments: The family court project is really welcome. It could have a
significant impact on the families that go through the court system, but also
for professionals, giving them a much better working environment. You often
hear lawyers who work in child and family law talking about it being a very
challenging space and hard to sustain over a long period of time. If you can
make a better environment for everyone in the system, that’s going to benefit
all of those actors .

However, as he states in his most recent Annual Report, it takes more than a
building to effect change: Just because the Act says something doesn’t mean
that’s how it’s going to work. You need to do what is in some ways the harder
thing to get done politically, the less visible, messier and more difficult work
of implementation. What does that new building look like? Is it really family
friendly? Who do we put in there? How do we train those people? How do we
bring different types of services together so that you’re not dragging people
around five different places to get everything they need? There’s lots of
evidence from around the world of how this can be done, and it’s great to see
that there’s a big effort being made here to really try to absorb these lessons.
The other challenge you have is that you can have a gold standard facility in
Hammond Lane, but what about Letterkenny or Tralee? That balance between
accessibility versus the quality of the service and the facility is a very tricky
one, and there will need to be a lot of thought put into how best to manage
that .

Accentuating the positives
Conor does point out that much good work has also been done in recent years:
| try to make a point of flagging some of the good practice because there are
an awful lot of people working in the system, working very hard and very good
people, and they get enough criticism. We’re in a very different space now to
where we were at the turn of the Millennium. We've established an
Ombudsman for Children. We’ve established a full cabinet Minister for
Children, and we’ve had HIQA come on to the scene. The Special Rapporteur
for Children obviously has been added to the mix, and now you have things in
the pipeline like the family courts project. One of the best things that’s
happening in the system at the moment is the Barnahus, Onehouse project,
which is the one-stop shop for children who experience sexual abuse. Rather
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Climb every mountain

Conor has two children, a son aged eight and a daughter who is five,
so there’s not much time for outside activities: “I still self-identify as a
mountain climber, but since the children arrived, | have done very little
of that. | do like to hill walk and hike. I'm also a big sports fan, Cork
hurling and Munster Rugby in particular. So climbing mountains and
going to matches, | guess, are my two big interests”.

than being dragged around to police interview, medical examination, forensic
examination, you put all of that in one place, and minimise the number of
times that they have to engage with a service and the traumatisation
associated with that. That’s internationally recognised as best practice. We've
now got a pilot up and running in Galway, and we’re introducing new ones in
Dublin and Cork .

With so many of his recommendations still in the pipeline as he comes
towards the end of his tenure, it can be hard to think in terms of concrete
successes, but Conor is hopeful that change will come, even if this doesn t
happen until after he has moved on: There were some recommendations in
the 2020 Annual Report on section three and the investigation of child sexual
abuse, and Government has indicated that the recommendations are the
direction they’re going to go; if that were to work out, that’s something | would
be very proud of .

The report on illegal birth registrations, however, shows that while Government
action is important, there are other measures of success: That was a really
challenging piece of work. You had an issue, which, short of having a time
machine, you could never fully fix, and dealing with people who were very
understandably hurt and traumatised by their experience of that. | felt a real
weight of responsibility and was very anxious about how it would be received.
The fact that that it has now come out and has received a fairly good reception
from the people who were directly affected by it, | am very happy about that.
I’'m happy to think that having been given that responsibility to do that work
for those people, they were content with how | dealt with it and | didn’t let
them down .

He admits to sometimes feeling overwhelmed by the challenging nature of his
work: 1I'd be lying if | said that it doesn’t weigh on me sometimes. At the same
time, I'm not the one directly experiencing any of these issues. Neither am | a
frontline practitioner. It has been a challenging job, but a really good
experience .

He gets angry too, as we all do when reading about serious abuse, but he s
quick to point out that the majority of cases require a more nuanced and
compassionate response: The much bigger issue in child protection is neglect,
and neglect cases very often come from a place of people who are really
struggling and can’t cope, people with mental health issues, cognitive issues,
addiction issues, living in poverty, with no family support. You want to just try
and give everybody a fighting chance. | think it was Desmond Tutu who coined
the famous phrase about rather than pulling all these people out of the river,
maybe we should have a look upstream and see why are they falling in .
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The days of ‘best interests’ are over

Key points for practitioners on the commencement of the Assisted Decision-Making

(Capacity) Act 2015.

Aisling Mulligan BL

Introduction

The Assisted Decision-Making (Capacity) Act 2015 (the Act) has been a
long time in the making, having taken the scenic route in becoming the
legislation it is today. Despite being enacted in 2016, the substantive
provisions of the Act are due to be commenced in June 2022. The first
iteration came in 1996, when a Government white paper proposed
legislation to give powers to intervene to protect mentally disordered
persons who were abused, exploited or neglected or were at risk of abuse
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or exploitation and to make provision for their care .!

Part of the proposals included Orders for adults akin to Orders found
under the Childcare Act 1991. These Adult Care Orders would have
allowed any relevant interested party to apply for such an Order. There
was no threshold test proposed, nor was there any requirement to
engage with the subject adult. It is worth remembering the origins of
this Act, as it may serve to explain why the final legislation, which
spans more than 145 sections, is so person centred, detailed and
defensive in its protections for the vulnerable adult who needs support
to vindicate their autonomous rights. The legislation is expansive and
detailed to provide as much clarity as possible to its reader. It is
designed to be user friendly to support accessibility and avoid
uncertainty.

This article takes practitioners on a whistle-stop tour of most of the
relevant provisions of supported decision-making and substituted
decision-making in the Act.



The lack of legislative guidance
on decision-making for
incapacitated and vulnerable
people has often forced courts to
determine individual cases without
a clear framework for determining
their approach.

The expansive nature of the Act

The Act creates an entirely new public service, in the form of the Decision
Support Service (DSS), which operates alongside the Mental Health
Commission to support the successful implementation of the Act and to
act as a regulator of certain parts of the Act. Fourteen draft codes of
practice have also been published and have undergone public
consultation. These codes have not yet been finalised, but practitioners
should be aware that they are likely to inform any advice on the workings
of the Act. There is also a code for legal advisors,? which all practitioners
should acquaint themselves with once it is available. In addition, the
General Scheme of the Assisted Decision-Making (Capacity)
(Amendment) Bill 2021 (the General Scheme) also proposed almost 90
amendments to the Act.®> While many of these amendments are
procedural, there are some substantive changes proposed. Practitioners
should be aware that the General Scheme has not been enacted, and
there will likely be a number of amendments prior to commencement in
June 2022. The Act proposes a number of changes to powers of
attorney, but the General Scheme proposes to revise some of these
provisions. Similarly, there was no proposal to amend the provisions for
Advance Healthcare Directives since the repeal of the eighth
amendment. This article has not commented on the provisions for
Advance Healthcare Directives, powers of attorney, or wardship due to
these outstanding issues and the limits of this article.

The guiding principles

The lack of legislative guidance on decision-making for incapacitated
and vulnerable people has often forced courts to determine individual
cases without a clear framework for determining their approach. In 2006,
the Law Reform Commission, commenting on the difficulty with this
approach, recommended composite guiding principles as the best
approach to ensure continuity and clarity of decision-making.* The Act
encapsulated that view, with guiding principles that are composite in
nature. Section 8 confirms that the capacity of a person is to be
presumed and, unless all practical steps have been taken to establish
otherwise, a person shall not be considered unable to make decisions.®
The Act expressly protects persons from being considered unable to
make a decision merely because the decision made appears to be a bad
decision. There is a presumption that there will be no intervention with
a person, unless necessary. Perhaps most importantly, there shall be due
regard to the persons right to dignity, bodily integrity, privacy,
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autonomy, and control over his or her financial affairs and property.
Where there is to be intervention in an individual s decision-making, that
intervention must take account of the urgency of the matter and should
be as limited in duration as is practicable. The intervener must permit,
encourage, facilitate, and promote the person s ability to participate in
that intervention. If the past will and preferences of the person are
known, effect should be given to these insofar as is practicable. Any
intervener must consider the values and beliefs of the person where
those views are ascertainable. There is a presumption in favour of
considering the views of any party named by the person unless
inappropriate. The views of any party who is engaged in caring for the
person can be considered. There is an obligation to act at all times in
good faith and for the benefit of the person. Regard shall be had to the
likelihood of recovery and the urgency of the intervention prior to the
recovery in determining the necessity of any intervention. Practitioners
should consider each individual aspect of the guiding principles if/when
advising on whether intervention is necessary. The standard of proof to
interfere with an individual s decision-making authority is very high and
any intervention will need to be well documented.

Decision-making assistants
A person, known under the Act as the Appointer, may enter a
decision-making assistance agreement for the purposes of providing
for their personal welfare, property, and affairs.® Decision-making
agreements (DMAs) are the most informal mechanisms of supporting
vulnerable adults who, with help, will be able to come to their own
decisions. This agreement can be entered into while a person has
capacity and allows for the support of one or more persons, referred to
as the decision-making assistant(s) (the assistant(s)), to enter into such
an agreement. Any decisions made with the support of the assistant are
deemed to be the decision of the Appointer and not those of the
assistant. The purpose of this section of the Act is to promote the
relevant person s autonomy, through support, for as long as possible.
The exact parameters of these agreements remain to be seen as they are
to be subject to regulation by the Minister. Decisions relating to personal
welfare have been defined as including: decisions relating to
accommodation; participation in education, training, and social activities;
and, decisions relating to the provision of social services, healthcare and
other matters relating to a person s well-being.”

What is the assistant’s role?

The role of the assistant is to support and advise the Appointer in
relation to a decision. The assistant shall ascertain the will and
preferences of the Appointer on matters that are subject to the DMA,
so that they may assist the Appointer in communicating those
preferences. The assistant must support the Appointer in making and
expressing relevant decisions, as well as endeavouring to ensure that the
Appointer s decisions are implemented. The purpose of DMAs being
enshrined in statute is to support, from a legislative footing, what often
happens in practice. The Act also has several built-in safeguards to limit,
insofar as is possible, the possibility that those who may have more
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nefarious intentions are deemed ineligible to become assistants. These
include, but are not limited to, where the proposed assistant has been
convicted of an offence against the Appointer, been the subject of a
barring order, has been bankrupt or subject to an insolvency agreement,
and where the proposed assistant is the provider of a designated
centre/mental health facility where the Appointer resides or intends to
reside. DMAs are likely to be common among the elderly as they are
informal and give effect to a recognised practice of relational support in
multiple settings. Practitioners in family and criminal law may find these
particularly useful.

Co-decision-making agreements

If appointing an assistant were to be described as the starting point in
supporting the vulnerable person, then co-decision-making might be
the graduated form of support. A person (the Appointer) may appoint a
person to enter into a co-decision-making agreement (CDMA) with
them, whereby that person becomes a co-decision-maker (CDM) with
the Appointer. Decisions that form part of the CDMA are made jointly
with the Appointer and the CDM, and reasonable efforts must be made
to ensure that the decision is implemented. In acting as a CDM, one must
ascertain the will and preferences of the Appointer on matters that are
the subject of the CDMA, advise the Appointer, assist the Appointer in
obtaining information, and discuss with the Appointer the known
alternatives to and/or likely outcomes of a relevant decision. The CDMA
has significantly greater formality, which is reflective of the more active
role of responsibility that a CDM will have.

What a co-decision-making agreement looks like

While an assistant will support the Appointer, the CDM has a series of
obligations for the implementation of the CDMA. The persons deemed
suitable for entering a CDMA are restricted to that of a relative or a
person where there is a sufficient relationship of trust between the
Appointer and the CDM. For there to be an agreement, there are several
requirements.The agreement must:

N be in writing;

N be signed;

N be witnessed;

N include the contact details of the CDM; and,
n include only one CDM per agreement.

As with the appointment of the assistant, exclusionary criteria for the
appointment of CDMs are applied to limit parties where a potential
conflict of interest might arise. The role of the CDM does not usurp the
role of the Appointer, and they must defer to the decision-making role
of the Appointer, unless that acquiescence would reasonably, foreseeably
result in serious harm to the Appointer. A registered medical practitioner
must certify that the Appointer has the capacity to enter into a CDMA,
and that the Appointer requires assistance in exercising his or her
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to be described as the starting
point in supporting the
vulnerable person, then
co-decision-making might

be the graduated form of
support.

decision-making in the context of the CDMA. For the agreement to be
enforceable, it must be registered with the DSS. Both the Appointer and
the CDM must jointly give notice of the CDMA to the Appointers
spouse, cohabitant, children, and any other person who has made an
agreement with the Appointer under the Act. Any objections can be
raised with the Director of the DSS, appointed by the Mental Health
Commission pursuant to Section 94 of the 2015 Act. The Director then
has the power to review the objection and, if there is a concern that the
agreement should not be registered, then an application may be brought
to court for a determination as to whether the agreement should be
registered. Registration also requires a statement that the Appointer and
CDM understand the implications of entering a COMA.

The role of the co-decision-maker

The CDM must agree to adhere to and act in accordance with the guiding
principles. The CDM also has obligations to prepare reports to the
Director regarding the performance of their functions pursuant to the
agreement. The CDM must state that they understand that they are
aware of their obligation to submit a report. The Act requires that reports
be submitted in intervals at a maximum of 12 months. Each report
submitted must be approved by the Appointer and must include details
of all financial transactions that took place over the interval period. If a
report is not completed, the Director shall notify the Appointer and the
CDM of that failure, and allow for a report to be submitted. Failure to
comply with a notification from the Director may result in the Director
bringing an application to court to determine whether the CDM should
be allowed to continue in their role. The CDM must also make a
statement outlining why the less intrusive mechanism of a DMA was not
chosen in all the circumstances.

The role of the DSS in co-decision-making agreements

An additional safeguard put in place by the legislation is the complaints
procedure. Any person can make a complaint in writing to the Director
claiming that the CDM is not suitable, including:

N that the past, present or intended actions of a CDM fall outside the
scope of the CDMA;
n that they are not acting in accordance with the Appointer s will and



preferences;

n that the Appointer did not have capacity at the time of entering the
agreement;

n that there is or was a fraud, coercion, undue pressure, or that the
Appointer was induced into entering the agreement; and,

n that the Appointer no longer has capacity to make the decisions
relevant to the CDMA.

The Director, upon receipt of the complaint, becomes statutorily obliged
to investigate the complaint and, where the complaint is found to be
well founded by the Director, make an application to the court to make
a determination. If the Director is of the view that the complaint is not
well founded, the complainant must be notified, and reasons must be
given. The court may, if satisfied that it is appropriate to do so, set aside
a CDM.

Decisions by courts and court-appointed representatives
The Act gives the court powers to make orders and appoint
decision-making representatives (DMRs).° Any person may make an
application to court who has a bona fide interest in the welfare of a
person. The application must seek a declaration that the person lacks
capacity and identify what intervention is proposed, if such a finding is
made. The Act allows for any relevant person who has a bona fide
interest in the welfare of a person to make an application to the court,
but it prioritises family members or those who are already involved in
the persons care process in seeking directions from a court. If you do
not fall within this category of people, then you must seek the leave of
the court to make your application.

Declarations from the court

Subject to the court being satisfied with the applicant s standing to
make an application, the court may then make a declaration as to
whether the relevant person lacks capacity. Before the court makes that
declaration, the court must consider whether that person would have
capacity if they had the assistance of a CDM. If the court is satisfied
that there is an alternative mechanism for decision support, the court
can appoint a suitable person to be a DMR for the incapacitated person
for the purposes of making the decision on behalf of the relevant
person.
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The role of the decision-making representative

Any decision can pertain to the incapacitated person s personal welfare
and/or property and affairs. The DMR shall have regard to the terms of
any advanced healthcare directive and/or enduring power of attorney,
and ensure that no actions are taken that are inconsistent with either
the directive or the power of attorney. In appointing a DMR, the court
should have regard to:

n the known will and preferences of the person;

n the desirability of preserving existing relationships within the family;*

N the relationships between the proposed representative and the
person;

n any conflict of interest; and,

N the complexity of the task.

If no suitable person can be identified, then a person may