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MESSAGE FROM THE CHAIR

End of an editing era

The Council of The Bar of Ireland continues its work on behaﬁ'ﬁ[

while it’s the end of an era at The Bar Review.

This is the last edition of The Bar Review that will be overseen by our Editor, Eilis
Brennan SC. Eilis has been Editor of The Bar Review for nearly 20 years. She has
now reached a point where her career as a Silk no longer allows the time required
to act as editor.

Eilis came to The Bar Review with a background in journalism, both in the UK and
Ireland, during which time she worked for Bloomberg and RTE. In addition, she
worked in corporate law in America for a period of time. The Bar Review is the
flagship publication of The Bar of Ireland and we, as a profession, have been most
fortunate to have had Eilis as our prescient Editor, and for such a lengthy period
of time. All who have worked alongside Eilis at The Bar Review have remarked on
her leadership, judgement and influencing skills. Above all else, Eilis as Editor
always had the interest of the profession at heart. Thank you Eilis, your

contribution to our profession is deeply appreciated.

Council business

Members who are not involved on a day-to-day basis with either the Bar Council
or its Committees or working groups can be forgiven for sometimes thinking: what
is the Bar Council doing for me? One of the articles in this edition of The Bar
Review sets out a high-level summary of Government policy that will impact on
the profession in the coming years.

Monitoring Government policy is one of the key roles of the Council. The Council,
with the support and input of the executive staff, keep abreast of, and respond to,
policy issues that affect the profession on a regular basis. Members who volunteer
their time to debate and discern policy positions on behalf of the profession can
attest to the volume and intensity of the work involved in engaging with each
topic. The numerous submissions made by the Council (published on our website)
in response to a range of issues over the last few years gives some indication of
just how active the Council is in the policy and public affairs arena.

2022 is likely to see a further increase in the level of activity from the Council and
its Committees as the Government intends to launch several initiatives where
engagement will be necessary with the Council. Such initiatives include the
commencement of the long-overdue review of civil legal aid, the publication of
the family law reform strategy, and the implementation of the various
recommendations set out in the Report of the Review of Administration of Civil
Justice.

Implementation of the Strategic Plan, October 2021-October 2024
In November 2021, the Council approved our new three-year strategic plan, and a

series of working groups have already been set up in order to advance some of
the actions referred to in that plan. So far, six working groups have been formed:

1. Direct Access Working Group — to promulgate guidance for members who opt
to provide direct access that will be enabled by the Legal Services Regulation
Act 2015.

2. Council Composition Working Group — to review the composition of the
Council membership to ensure that it is representative of the make-up of the
Law Library.

3. Professional Fees Working Group - to take a fresh look at this area to consider
any structural changes that should be sought, such as the inability of the
profession to sue for their fees and the ongoing issue of late payment of fees.

4. Subscriptions Review Working Group — to conduct a periodic review of
membership subscription structure and rates.

5. Property Working Group — to develop a long-term masterplan for the estates
portfolio.

6. Desk/Seating Working Group — to undertake a full review of allocation of
desk facilities having regard to any behavioural changes in how people work
arising from the pandemic.

Finally, I would like to take this opportunity to wish all

colleagues and their families a peaceful and safe Christmas,

and a fruitful New Year.

Maura McNally SC
Senior Counsel, Barrister

— Member of the Inner Bar
Chair of the Council of
The Bar of Ireland



Changing legal landscapes

Climate change is undoubtedly one of the single most important challenges
facing citizens of this planet. And while the impetus for initiatives to protect
the environment must come from elected officials worldwide, there is a
growing reliance on the courts as a means of forcing action where governments
and parliaments have baulked at the challenge. We take a look at recent
judgments that point to the emergence of an interventionist trend in the
approach of domestic courts in Europe to the issue of climate change.
Staying with global affairs, we take a close-up look at Ireland’s role within the
UN and the aims for its stint on the Security Council. Ireland’s Permanent
Representative to the UN, Geraldine Byrne Nason, shares her experiences in
the domestic and diplomatic civil service, and explains what Ireland has to
offer on the international stage.

In the area of personal injury litigation, recent decisions from the higher courts
have emphasised the need for practitioners to draft pleadings with specificity
and to ensure that all allegations pleaded must have a factual and evidential
basis such that they are capable of being properly maintained at trial. Together
with new rules of court, which provide for stricter time limits in respect of
delivery of pleadings, the result is a fast-changing landscape for personal
injuries actions.

Having had the very great privilege and pleasure of editing The Bar Review
for a great many years, | am now delighted to hand over the baton to Helen
Murray BL, who has been appointed to succeed me. Helen brings a wealth of

SOSOE

Conferences
Launches
Seminars

Training

journalistic and legal expertise, and | wish her every success and fulfilment in
the new role.

Finally, a word of thanks to all who have supported me as Editor, in particular,
Chief Executive Ciara Murphy, the team at Think Media, Chair of the Council
of The Bar of Ireland Maura McNally SC, and all who have served past or
present on the Editorial Board. | thank you and salute you all for the wise

words and many kindnesses that have made the role so memorable.

Happy Christmas.

Eilis Brennan SC
Editor

ebrennan®@|awlibrary.ie
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New editor appointed to
The Bar Review

Helen Murray BL has been appointed as the
new Editor of The Bar Review. Helen will
replace Eilis Brennan SC, who has stepped
down after almost 20 years as Editor.

Originally from Belfast, Helen studied English
and Drama at Queen Mary College, University
of London, and the Central School of Drama,
before completing a Master's Degree in
Journalism in Dublin City University. Her first
job was with the Irish News in Belfast before moving to Dublin in 2000,

where she worked for The Sunday Tribune as a reporter, Education
Correspondent and, finally, Features Editor of the Tribune Magazine.

In 2008, Helen completed the Diploma in Legal Studies at the King’s Inns,
and she graduated from the Barrister-at-Law degree course in 2009. She
was called to the Bar in 2009 and has been working mainly in general
practice, personal injury and family law. She is based in Dublin, but has
also worked on the South Eastern Circuit. Commenting on her
appointment, Helen said: “The Bar Review is essential reading; it is a
valuable resource for members, providing insights and updates on the
changes and developments in the law. | am honoured to be appointed as
Editor, and | look forward to working with my colleagues on the Editorial
Board so that we might continue the excellent work of my predecessor,
Eilis Brennan SC, and produce a publication that members want to read”.

IACBA Bursary awarded

The Immigration, Asylum and Citizenship Bar Association (IACBA) is delighted
to award the 2021 IACBA Bursary for the Advanced Diploma in Immigration
and Asylum Law at King’s Inns to Mariana Verdes BL. In this inaugural year,
after Covid delays last year, the committee decided to award a second bursary
as an exceptional measure, which was won by Olaniyi Oriade BL. Both
recipients demonstrated excellent commitment to this area of law and to the
IACBA. The Association wishes them well in their studies.

IACBA Bursary winners Olaniyi Oriade BL (left) and Mariana Verdes BL (right)
with Denise Brett SC, Chair of the IACBA.

Specialist Bar Association news

The Probate Bar Association (PBA) held its first breakfast briefing on
October 26, chaired by Vinog Faughnan SC. Laurence Masterson BL provided
an overview of practice and procedure in the non-contentious probate list.
Denise Brett SC chaired the Immigration, Asylum and Citizenship Bar
Association’s (IACBA) first webinar of the legal year on October 28. Matthew
Holmes BL discussed the historical and legal significance of the State
(Goertz) v Minister for Justice [1948] IR 45. The IACBA held its Annual
Conference on November 26, which included presentations from Mr Justice
Donal O'Donnell, Chief Justice; Ms Justice Siofra O’Leary, Vice President of
the European Court of Human Rights; and, Mr Justice Bay Larsen,
Vice-President of the Court of Justice of the EU.

The Construction Bar Association (CBA) held its first Tech Talk of the series
on October 27, chaired by James Burke BL. Richard Stowe, partner at
Beauchamps LLP, considered the recent decisions of Mr Justice Simons in
Aakon Construction Services Ltd. On November 10, Keith Kelliher delivered
a Tech Talk on the Construction Contracts Act 2013 — five years on.

On November 4, the Employment Bar Association (EBA) opened the legal
year with a breakfast briefing. Anthony Kerr SC discussed the impact of the
Supreme Court on the evolution of labour law in Ireland. The 2021 EBA
Annual Employment Law Conference was opened by Alex White SC on
December 10, and chaired by Mr Justice Senan Allen. Speakers included:
Eileen Barrington SC; Mark Connaughton SC; and, Cliona Kimber SC.

In November, the Sports Law Bar Association (SLBA) held a webinar on
‘Winner All Right or A Beaten Docket? The Gambling Regulations Bill".
Chaired by John O’Donnell SC, Jim 0’Callaghan TD, Padraig O Riordain of
Flutter, and Aoife Farrelly BL discussed the main provisions of the Bill. On
December 3, the SLBA held its Annual Conference — ‘Hosting Major Sports
Events’. Chaired by Susan Ahern BL, the opening address by Cian O Lionain,
Assistant Secretary General, Department of Tourism, Culture, Arts, Gaeltacht,
Sport and Media, highlighted the Government support and impending
consultation on major events. The Conference proceeds were donated to the
Irish Justice Community Response to the Afghan Crisis.

David Conlan Smyth SC chaired the EU Bar Association’s (EUBA) first
webinar of the legal year on November 18. The webinar gave insights from
the European and lIrish perspective, in the Irish court and up to the
Luxembourg courts, dealing with the procedures along the way, with
presentations from Brian Kennedy SC and Eileen Sheehan, Référendaire,
CJEU.

The Planning, Environmental and Local Government Bar Association
(PELGBA) enjoyed a presentation from David Browne BL on November 30
on ‘Recent Developments in Planning And Environmental Law Cases
2020/21". The webinar was chaired by James Connolly SC.

Reachtail Cumann Barra na Gaeilge a gcead chomhdhail ar line. Bhi cainteoiri
lairithe san aireamh: An Breitheamh Nuala Butler; Diarmaid Mac Mathana -
Gaelgram; Barry Lysaght BL; Julie O’Farrell, Cairt BhreithiGinais an Aontas
Eorpaigh; Colm Mac Aodhain — Baile Atha Cliath; Maire Ni Shiilleabhain —
Corcaigh; Sean O Cearrbhaill - Gaillimh; agus, An Breitheamh Cian Ferriter
comhra i mBéarla le Aled Roberts, Comisiynydd y Gymraeg — Welsh Language
Commissioner

Cathoairleach: Sara-Jane O’Brien BL agus Gary Moloney BL

An téama: Foghlaim & Feabhas: Focléireacht, Téarmaiocht, Cearttichan,
Aistriichan, Teicneolaiocht, Cailiochtai, Foinsi; Taithi & Dearcadh an Aturnae;
agus, The Welsh Experience.
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NEWS

‘Celebrating a Century” gala dinner

To mark the centenary of the call of the first women to The Bar of Ireland -
Averil Deverell BL and Frances Kyle BL — the Honorable Society of King’s Inns
and The Bar of Ireland hosted a gala dinner event, which included guests of
honour Mr Justice Donal O’Donnell, Chief Justice, The Right Honourable
Dame Siobhan Keegan, Lady Chief Justice of Northern Ireland, and Ms Justice
Mary Irvine, President of the High Court.

In Plain Sight

The event also marked the launch of “In Plain Sight’, a portraiture initiative
that seeks to celebrate the achievements and enhance the visibility of
women in the field of law, and who have demonstrated significant
leadership, influence and contribution to legal practice and education.
Currently there is a notable under-representation of female subjects
displayed in the collections of The Bar of Ireland and King’s Inns despite the
existence of numerous influential women in law. Only three portraits of
female subjects exist, the latest of which was commissioned in 2020.
Commissioned portraits will hang at King’s Inns and The Bar of Ireland.
Further details are available at: https://www.lawlibrary.ie/inplainsight/.

To donate to this initiative, visit https://ti.to/Baroflreland/CelebratingACentury.

TranScribe

Professionally Transcribing Dictation
The typing service of choice for Irish
legal professionals since 2009

Tel: 086 805 7800/091 638 580
Email: sinead.glennon@transcribe.ie

Crushoa, Kinvara, Co Galway
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Sinead Glennon
Managing Director
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Pictured at the gala dinner event were (from left): Hugh Mohan SC, Chair of The

King’s Inns; Ms Justice Mary Irvine, President of the High Court; Mr Justice Donal
O’Donnell, Chief Justice of Ireland; The Right Honourable Dame Siobhan

Keegan, Lady Chief Justice of Northern Ireland; and, Maura McNally SC, Chair of
the Council of The Bar of Ireland.

A graphic of Averil Deverell
BL and Frances Kyle BL at
The Bar of Ireland offices

»

on Church St in Dublin was
part of a wider project to
honour these pioneering
women who paved the way
for generations of female
barristers. Averil Deverell BL
image: ©Liz Goldthorpe;
Frances Kyle BL image:
Courtesy of School of Law,
Trinity College Dublin.

The Special Criminal Court:
Practice and Procedure by
Alice Harrison has won Law
Book of the Year 2021 at the
Irish Law Awards. Published by
Bloomsbury Professional Ireland,
The Special Criminal Court:
Practice and Procedure is the
first general textbook in four
decades to cover all aspects of
the Special Criminal Court.
According to the publisher, it is
a comprehensive and detailed

review of the Court's rulings,

legislative developments, and

Alice Harrison, winner of Law Book of the
Year 2021.

procedural and evidential rules.



NEWS

Human Rights
Award

We are delighted to announce that the recipient of the
2021 Human Rights Award is MASI, the Movement of
Asylum Seekers in Ireland, who received the Award via
a virtual ceremony held on November 25.

The annual Human Rights Award is awarded by the
Human Rights Committee of The Bar of Ireland in
appreciation of outstanding contributions in the field
of human rights.

From left: Joseph O’Sullivan BL, Chair of The Bar of
Ireland’s Human Rights Committee; Lucky Khambule,
MASI - the Movement of Asylum Seekers in Ireland;
Bulelani Mfaco, MASI — the Movement of Asylum Seekers
in Ireland; and, Maura McNally SC, Chair of the Council
of The Bar of Ireland.

Picture: Conor McCabe Photography.
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Celebrating a century of equal opportunities legislation

Introduction
Over 100 years ago, in December 1919, the first piece of equal opportunities

legislation entered the statute book. Known as the Sex Disqualification
(Removal) Act, 1919, it enabled women to join the legal, accountancy and
veterinary professions, and take up senior roles within the civil service, for the
first time. As the centenary of the enactment approached, King's Inns was
conscious of wanting to mark, not only key milestones such as the call to the
Bar of the first two women, but also the wider societal impact of the legislation.
King’s Inns established the ‘Celebrating a Century” commemoration programme
in 2019 with support from other organisations, principally The Bar of Ireland,
the Law Society of Ireland and the Irish Women Lawyers Association (IWLA).
An event series was proposed, aimed at recognising the Act’s impact on society
over the past 100 years and speculating on what the future might hold for the
next 100 years. 2019 saw the launch of many events highlighting the
trailblazers. The Library and Information Service of The Bar of Ireland curated
an online exhibition of the first 100 women called to the Bar in Ireland. The
IWLA, in partnership with Hanna Fine Art, released a print by Stephen McClean.
The print was signed by Mary Robinson, the first woman President of Ireland,
and Ms Justice Susan Denham, the first woman Chief Justice of Ireland. The
IWLA also ran a blog competition asking participants to write a short post taking
inspiration from the commemoration programme. The Library of the Law Society
of Ireland completed a digital archive about the first 100 female solicitors to
qualify. The Department of Justice hosted a talk on Thekla Beere, the first
female Secretary General of a Government Department, along with a panel
discussion on “Creating the inclusive workplace of the future’.

Celebratory dinner

On November 30, 2019, nearly 200 guests were welcomed to King’s Inns. Dr
Mary McAleese, former President of Ireland and Honorary Bencher of King's
Inns, was invited as the keynote speaker and delivered a powerful, frank and
thought-provoking speech on “Celebrating a centenary of women in law’.

CELEBRATING A CENTURY
OF EQUAL OPPORTUNITIES
LEGISLATION

Above: Celebrating a Century mark, designed by King’s Inns.

Left: Pictured at the launch of the creative residency programme were (from
left): Renate Ni Uigin, Librarian, The Honorable Society of King’s Inns; Mary
Griffin, CEO/Under Treasurer, The Honorable Society of King’s Inns; Iseult Byrne,
CEO, Dublin City Council Culture Company; Michael Cush SC, member of the
Advisory Committee; Tracy Geraghty, Project Manager, Dublin City Council
Culture Company; artist Jesse Jones; and, Aalia Kamal, Head of Engagement,
Dublin City Council Culture Company.

Creative residency

In 2019, King’s Inns formed a new and exciting partnership with its
neighbours on Henrietta Street, Dublin City Culture Company, initiating a
creative residency programme.

Visual artist Jesse Jones was the recipient of the inaugural award. Jesse’s
work had always had a strong connection to law and activism, and in
continuation of this interest for the creative residency, she planned to
collaborate with legal advisors, key workers and activists to create a new work.
Jesse wrote about her time at King’s Inns: “Dining at King’s Inns was one of
my first true understandings of the sense of tradition and community that
King’s Inns symbolises. One of the best experiences in their great dining hall
was the “Celebrating a Century’ dinner ... Sitting between incredible women
who have been working in law as barristers, judges and advocates, hearing
their passion for how it can impact people’s lives, disrupt the status quo, yet
also give people a sense of compassion in some of the most difficult moments
of their lives”.

Jesse was able to use her experiences from King’s Inns in other projects and
exhibitions.

This could be seen in an exhibition at Kunsthal Gent in Belgium called
Syllabus, where she worked with Mairéad Enright, Senior Law Lecturer at
Birmingham Law School and an alumna of King’s Inns.

The final result of her engagement with and time at King’s Inns is due to be
launched soon; it builds on her previous work and was further inspired by
equality and the role of women within the law and society.

Ending

The years ahead will be an exciting time as King’s Inns continues to celebrate
the impact of this legislation on society, acknowledging the contribution of all
people to the professions and the public service.

To learn more about this series, visit kingsinns.ie/celebratingacentury.
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Ireland’s Permanent Representative to the United Nations, Geraldine Byrne Nason, speaks about
her career, the value of multilateralism, and Ireland’s role on the UN Security Council.

Ann-Marie Hardiman
Managing Editor, Think Media Ltd.

As a postgraduate student at the then St Patrick’s College Maynooth, Geraldine
Byrne Nason had no particular ambition to enter the diplomatic service until it was
suggested to her by her lecturer, Prof. Peter Connolly. She joined the Department
of Foreign Affairs and began a career that has taken her from Dublin to postings all
over Europe, culminating in her current role as Permanent Representative to the
United Nations (UN) in New York, which she took on in 2017.

Unusually for a diplomat, Geraldine’s career has moved between the diplomatic
service and the international civil service, including stints with the OECD in Paris,
and as Ambassador to the EU in Brussels. She also spent time in the Department of
An Taoiseach during the economic crisis, where she was Secretary General to the
Economic Management Council. These postings gave her a unique view of the
relationship between foreign and domestic policy: “In Brussels, | was the ambassador
that looked after the business of the whole of government, so rather than focus on
foreign policy, | was responsible for work on agriculture, on energy, on environment
and climate. | became absolutely convinced that there's nothing entirely foreign and
nothing entirely domestic. At the OECD | was Director for Public Policy, but worked
in particular on a programme that involved building the capacity of new EU member
states. Working in the Taoiseach’s Department during our economic crisis, where the
relationships off the island were as important as those on the island, really grounded
me in the sense that as a diplomat, your role is a varied one, but has huge links to
the domestic policy agenda”.

Global security

Geraldine took up her current post with a brief to lead what she describes as a “once
in a generation” campaign that saw Ireland elected to the UN Security Council for
a two-year term, beginning in January 2021. It was a tough campaign; Ireland was

in what was locally referred to as the ‘race of death’, competing with Norway and

Canada for two seats on the Council. Geraldine says that this forced the Irish team
to really focus on what Ireland could bring to the table: “The UN Charter has the
maintenance of international peace and security at its heart, and the very high
ambition that you're saving succeeding generations from the scourge of war. You
translate that into reality every day you sit at the Council table. We saw this as
Ireland’s opportunity to step up, and as not just an opportunity, but an obligation
to play our role”.

Ireland has had a seat at that table for almost a year now, and the Irish mission has
spent that time making good on its election campaign themes of partnership,
independence, and empathy. The challenge, says Geraldine, is to use those themes
to make a practical impact on the ground in areas that have been catastrophically
impacted by conflict, keeping the humanitarian tradition in Irish foreign policy front
and centre. This vocation, as Geraldine describes it, fed directly into the Irish mission’s
work, with Norway, to negotiate cross-border access for humanitarian aid for Syrian
refugees at the Turkish-Syrian border, work that was completed in July. The crisis in
Ethiopia is also a major focus: “This is not a climate problem. It's not a failure of any
of the other systemic issues. This is a conflict situation, particularly in northern
Ethiopia, that is now reaching the stage where the whole future of Ethiopia, its
stability, but also the stability of the region, is in question. Ireland has been leading
in a very consistent and coherent call for not just a ceasefire, but for humanitarian
access and political dialogue”.

Finally, the team is also committed to Ireland’s longstanding peacekeeping role, and
to developing this to meet a new generation of challenges: “People know us as
peacekeepers, they listen to us, so what we've tried to do is to forge a new path in
terms of the challenges that are out there for our peacekeepers on the ground.
During our Presidency, we delivered on a really important, ground-breaking piece
of work on what we call “transitions’. When peacekeepers are leaving and the political
peacebuilding phase begins, there can be a risky cliff, and we've seen vulnerable

people become victims of that”.

Presidency

Ireland took on the Presidency of the Council for the month of September 2021.
The Presidency is an opportunity for countries to highlight the issues on their
agenda, and climate and security was a major focus for Ireland, with An Taoiseach

Michedl Martin chairing a high-level meeting with heads of state and
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INTERVIEW

Proud of her roots

A very proud native of Drogheda, Co. Louth, Geraldine Byrne Nason
graduated from the then St Patrick’s College Maynooth in 1980 with a
degree in English and Irish, and completed a master’s in English in
1981. She joined the Department of Foreign Affairs in 1982. She was
Director for Governance at the Organisation for Economic
Co-operation and Development (OECD) in Paris in the 1990s, and has
served at the UN in New York, Vienna, Geneva and Helsinki. She served
as Second Secretary General of the Department of An Taoiseach from
2011 until 2014, the highest ranking female civil servant in the country
at that time. She was appointed Irish Ambassador to France and
Monaco in 2014, and took up her current role in 2017.

Geraldine lives in New York with her husband Brian and their
21-year-old son. Her work at the UN leaves little time for relaxation
(she says she is currently spending her down time preparing for
Ireland’s role post Security Council membership), but she does enjoy
reading when she gets the chance: “l was a student of literature so
unlike a lot of my colleagues, | tend not to read textbook foreign policy.
I love to read fiction and literature. The last book | read was Apeirogon
by Colum McCann, and it related to the Middle East, a big priority for
us. But I'm now building up a stack of books”. She also enjoys attending
baseball games at Yankee Stadium with her son, who's a huge New
York Yankees fan.

government, including US Secretary of State Antony Blinken, on that issue. The
Irish mission used the event to introduce work on a resolution on climate and
security. Geraldine says that this feeds into a general expansion of the
understanding of security issues on the Council, already begun with its work on
women, peace and security: “I'm optimistic that, along with Niger, a country that
knows all too well what climate and security means every single day, we will bring
this across the line”.

Another major focus was on hosting an inclusive Presidency: “It really matters to
us that we hear other voices, that we're not in the Security Council bubble talking
to each other. We insisted that we have the voices not just of civil society, but
particularly of women in civil society. Of the 17 briefers that we brought to the
Council during our Presidency, 16 were women. That was the golden thread that
ran through that month”.

This “golden thread” took on particular importance as Ireland’s Presidency also
coincided with the crisis in Afghanistan precipitated by the withdrawal of foreign
troops from the region and the subsequent return to power of the Taliban. The
Irish mission found itself at the centre of the UN’s response, and Geraldine is
proud of its work: “I think we were regarded as having handled the political
tensions and the humanitarian challenges very carefully. We have consistently
focused on the humanitarian aspects, and particularly on the role of women in
Afghanistan, as one of the key indicators of the gap between what the Taliban
say and what they do”.

The media focus on Afghanistan has abated somewhat, but the work of the UN

goes on, and Geraldine admits that there is a long way to go: “I think the jury is
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out. We have said from the beginning directly to the Taliban that we will judge
them by their deeds, not by what they say. At the moment, they are facing into
a catastrophe in the run-up to winter, where their economy has imploded and
the humanitarian situation is now, by the UN's reckoning, potentially the worst
in the globe. We are working to try and redefine the UN's own mandate. There’s
a need for an important decision of the Security Council as to how it will engage
with the authorities in Afghanistan. The next months are crucial. We want to
make sure people have food and medical supplies. We certainly will want to see
that human rights are respected. And for us, human rights are women's rights,
women's rights are human rights, so there can be no papering over these issues.
These are very hardnosed political choices that will have to be made. There can
be no question of recognition for the Taliban until we see what they mean by

inclusive government”.

Women at the table

The focus on women’s rights is not a new one for Ireland: “Gender equality is a
cornerstone of Irish domestic policy, and certainly of Irish foreign policy as well.
Our view is that women have to have a role in shaping a response to conflict
situations that usually, frankly, they had no role in creating. We would argue that
the monopoly on the creation of peace shouldn't be left to those who made war”.
Geraldine chaired the UN’s Commission on the Status of Women from 2018 to
2019, and Ireland chairs the work of the Security Council on women, peace and
security, along with Mexico. In addition to Afghanistan, there have been
discussions with Libyan representatives on the role of women in their upcoming
elections, and interaction with representatives from Mali and Somalia, working
to ensure that women are involved at every stage, not just in communities, but
as candidates in elections and participants in negotiations. Geraldine feels
strongly that this “concrete and tangible” work does make a difference, in
continuing to raise the issues, in inviting women to be part of the UN’s work,
and in listening to and supporting women who speak out about inequalities in
their countries: “We organised an ‘Arria’, an informal meeting of the Security
Council, where we brought the UN as an institutional system to the table and
insisted that where the UN is leading peace negotiations, they absolutely must
have women in the delegations. It takes a lot for a woman, a human rights
defender or a member of civil society, to sit at the Security Council table and say:
“We are not being represented. We're not getting the access that we need’. We
support the courage of the women, as well as insisting that the UN assumes its

responsibility”.

Multilateralism

There will always be those who question the value of the UN when disputes and
tensions, especially between the more powerful nations, delay and prevent
actions and resolutions. Geraldine strongly believes, however, in the power and
value of multilateralism in today’s world: “If ever there was a context where
multilateralism mattered, more perhaps than just before the UN was formed, it
matters now. We're dealing with issues that have, to put it bluntly, no other place
to be resolved. Big issues like terrorism, like climate, like immigration, cross
borders. They don't carry passports. The UN plays an enormous role in providing
the international legal framework where we can bring these bigger issues

together and where, frankly, a voice like Ireland has a credibility that far



A generation of trailblazers

Joining the Department of Foreign Affairs just six years after the end

of the Marriage Bar, Geraldine entered a profession where there were

very few women in senior positions: “There was one female

ambassador in the Department of Foreign Affairs when | joined, so the
idea of ‘if you can't see it, you can't be it': there was very little of it to
see. But at the same time, what | took from it was that this was an
unbridled opportunity. | was part of the first generation of women who
could look forward to a career, a full career, hopefully to get to
ambassadorial level, but also look forward to marriage and a family if
I chose to do that, which was not a choice that women going before
me had. It was a privileged position to be in. I've had extraordinary
support from my female peers. With male colleagues, | think it was
probably refreshing to feel that the country they were representing
abroad was reflected in the diplomatic team they were leading”.

outweighs our size or our perceived impact. Our own role in peacekeeping has
been extraordinary in managing calm in a situation like UNIFIL, for example, for
almost four decades, where Lebanon, currently in a very fragile situation, depends
on peacekeepers from Co. Louth, from Co. Cork, from Co. Donegal, being on the

ground. That, for me, is what multilateralism is all about”.

Bridge builders

In Ireland, we often talk about, and take pride in, being a little country that
‘punches above our weight’, so it’s fascinating to hear Geraldine speak to her
experience of this on one of the world’s biggest stages: “We play an outsized role.
This isn't born of any pride in what I'm doing or what the team here is doing. It's
born of the reaction we see from people. 128 countries wanted to see us sit at that
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table. It's a very sensitive role to give to a country of five million people. We're in
a position of trust, and we're only there because people recognise that we have a
capacity to be that player that can push others” interests before our own”.

It's a delicate role at times: “We tend to try and be a bridge builder, which is a
critical role at the Security Council. We're not a member of a military alliance, so
we are independent players in that sense. We're very clearly EU partners — we
reflect EU common foreign and security policy in everything we do — but we have
that added value of being an independent and constructive goodwill player at
the table. Someone recently said to me in the context of the Security Council,
‘Ireland is our conscience here’, and | think that was a big compliment to Ireland
because we do try to play that role in a way that other countries can't or won't.
“It's a courageous thing for the country and for the Government. You take on a
role like this and you realise you will have to adopt positions that not everyone
will agree with, and indeed, some of the countries who are being discussed at
the Council aren't always happy because, of course, if we're to be helpful, we
have to shine a light on some of the issues that are disturbing and that need
solutions”.

At the end of 2022, Ireland’s time on the Security Council will come to an end,
and Geraldine wants our legacy to be visible in practical results on the ground:
“The first thing | hope we can say is that we had impact, that we made a
difference, and we've been true to our values. The way | measure that every time
we sit at the table is, are we speaking up for human dignity and for the individual
in that conflict situation? Are we saving lives? Because that's what you can do
at the Security Council. Some days it's very frustrating and you feel the Council
just does not come together. People pay attention when the Council speaks with
one voice, and those are the days where | feel that it shines through: what we're
trying to do here makes a difference whether people are suffering from famine,
conflict, or both. It's that focus on human dignity and saving lives that will, |
think, be the measure of us at the end”.
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‘ LAW IN PRACTICE

Government
policy and its
impact on the Bar

A number of policy changes are currently in
development, which will likely impact on the

Law Library and the work of barristers in Ireland.

Ciara Murphy
Chief Executive

Jess Furney
Policy & Public Affairs

Throughout the course of the last decade, the advent of the Legal Services
Regulation Act was viewed as one of the biggest disruptors to the legal
profession in Ireland. A decade since formation of the new independent legal
services regulator was first mooted, a recent survey of members of the Law
Library suggested that the majority of members believe that the Legal Services
Regulatory Authority (LSRA) has improved standards in the provision of legal
services since it was established, but that it is too early to comment on the
overall impact of its introduction. While the impact of the LSRA on the
provision of legal services and the profession will take some time to play out,
there are a range of other policy matters that are now coming to the fore
where the profession will have a significant interest in their development and
implementation. This article provides a high-level overview of those policy
areas that will undoubtedly impact on the profession in the coming years.

Department of Justice Action Plan 2021

Earlier this year, the Department of Justice launched its first annual action

plan, Justice Plan 2021"" - to be updated every year — with over 200 actions

for implementation. Its five overarching goals are to:

B tackle crime, enhance national security and transform policing;

[ improve access to justice and modernise the courts system;

B strengthen community safety, reduce reoffending, support victims, and
combat domestic, sexual and gender-based violence;

M deliver a fair immigration system for a digital age; and,

[ accelerate innovation, digital transformation and climate action across the
justice sector.

The actions to which the Department of Justice has committed where the
Bar has an immediate interest include:
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Review of the Civil Legal Aid Scheme
This is due to commence shortly and will consider proposals for reform across

a variety of areas, including financial eligibility. The Scheme supports those
in need of legal advice and representation who do not have the financial
means to access same. Such a review has been long sought by The Bar of
Ireland, among many others, and is a welcome development.

Implementation of the Report of the Review of Administration of Civil
Justice (Kelly Report)

While this Report was published some time ago (December 2020), a plan for
implementing the recommendations set out in the Report is expected before
year end. There are in excess of 90 recommendations in the Report, many of
which have the potential to improve aspects of the civil justice system that
will undoubtedly contribute to creating efficiencies and lowering costs. It is
expected that a focus on judicial review and discovery will be prioritised in
the implementation plan. Justice Plan 2021 states:

“Legal costs in Ireland are prohibitive and act as a barrier to people exercising
their rights before the courts. We know too the effect these high costs and
complex systems have on our economy and our competitiveness, whether
those are the cost of buying a house, enforcing a contract or purchasing
insurance. The introduction of new scales of legal costs will bring down such
costs and provide greater certainty on what people can expect to pay for legal
services. We will assess if these scales should be binding, except in limited
circumstances”.?

Chapter 9 of the Kelly Report addresses litigation costs® and notes that the
Review Group had examined various options by means of which the mandate
given to it to recommend a reduction in levels of litigation costs might be
achieved. However, the Group was unable to reach a consensus regarding
recommendations on how to reduce litigation costs. A majority of the Group
members recommended the drawing up of non-binding guidelines for costs
levels, while a minority of Group members recommended that a table of
maximum costs levels be prescribed by a new Litigation Costs Committee,
which could be derogated from in exceptional circumstances.

Notwithstanding the majority recommendation of the Review Group, the
Justice Plan 2021 goes on to state that work will commence “to introduce
new scales of legal costs which would be independently drawn up, in order
to reduce legal costs and to provide greater certainty to the users of legal
services in relation to cost”. The Department will “
examination of the recommendations contained within the Peter Kelly report

complete a detailed



on legal costs. As part of this work, we will carry out a detailed economic and
legal evaluation, which will include examining making such scales binding,
except where both parties agree to opt out”. The Bar of Ireland will seek to
be consulted as part of this evaluation process when commenced.

Implementation of the O’Malley Review of Protections for Vulnerable

Witnesses in the Investigation and Prosecution of Sexual Offences
This publication, which is welcomed by The Bar of Ireland, recommended that:

“All solicitors and barristers whose work involves interaction with victims of
sexual crime should receive special training. It is clearly not necessary that all
legal practitioners should receive such training, as many will not be engaged
in criminal law practice. At a minimum, it is desirable that all practising lawyers
dealing with sexual offence cases should undergo a foundational course of
training, and that all should have completed it by a date to be agreed with
the two professional bodies — the Law Society and the Bar Council. We
recommend that the completion date should be not later than the beginning
of the legal year 2021-2022, but preferably sooner. It is further recommended
that each such practitioner should be required to earn a certain number of
CPD points in that specific area on a reqular basis, say every two years. The
foundational course should require attendance at a prescribed number of
seminars delivered by appropriate specialists. The subject matter of these
seminars should include dealing with vulnerable witnesses in court (with a
special emphasis on the questioning of such witnesses), obtaining the best
evidence from vulnerable witnesses and the dangers associated with
stereotyping of victims of sexual crime. As in the case of judicial studies, it is
strongly recommended that some at least of the seminars on this foundational
course should be delivered by counsellors, probation officers and also by
professionals from other jurisdictions that already have well-established

training systems of this kind”.
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Delivery of multidisciplinary training, as set out by the 0’Malley Report,
through our comprehensive continuous professional development (CPD)
programme, and in particular, our Advanced Advocacy Training for members
of the Law Library, is already well underway.

Family law reform

This includes the establishment of a new Family Courts System where the
aim is to greatly modernise the family justice system and expedite court
proceedings. Under the new National Development Plan 2021-2030,
funding has been secured for a family law complex on Hammond Lane in
Dublin. Development of the draft Family Law Justice Strategy is already
underway, and it is expected to be published in February 2022 along with a
new Bill. The Bar of Ireland has made a number of submissions and has
participated in a range of consultative groups to input into this new family
law strategy.

Judicial numbers and skills review

A commitment made in the Programme for Government to review the
numbers and types of judges needed to ensure the efficient administration
of justice over the next five years is already underway. This review will be
looking at the need for specialist skills, the impact of Covid-19, and the extent
to which efficiencies in case management and working practices could help
in meeting additional service demands and/or improving services and access
to justice. The Department of Justice has engaged the OECD to conduct
research on judicial resourcing in Ireland that will include an assessment of
the workload of the courts.

The Council made a submission to the Judicial Planning Working Group in
July 2021. One of the key points highlighted in that submission is that the
number of judges per inhabitant in Ireland remains the lowest in the EU, which
has an impact on the efficiency of the Irish justice system:
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“The justice system budget and the number of judges remain below EU
average. While the budget per capita for the justice system, which was EUR
55.7 in 2018, has constantly increased in the last years, the budget as a
percentage of GDP has stagnated”.*

This trend is still reflected in the most recent EU Justice Scoreboard published
on July 8,2021.°

Review of the Defamation Act 2009

The Defamation Act 2009 has been undergoing statutory review by the
Department of Justice for five years, which is to result in a report of proposed
amendments within the next few months. The Department’s stated aim is “to
ensure a balanced approach to the right to freedom of expression, the right
to protection of good name and reputation, and the right of access to justice”.
Preparation of a general scheme of a new defamation law will follow the
report’s publication.

The Council made a submission to the Department of Justice in respect of
this review in 2016. There has been significant criticism of the current law,
not only from media interests but also negative commentary from the
European Commission. It is anticipated that the proposals from the
Department will seek to address difficulties and concerns in relation to a
number of procedural issues, including the “offer of amends” procedure, which
is perceived as being ineffective. More fundamentally and controversially,
there have been loud calls from certain quarters for the removal of juries in
defamation cases, and it is anticipated that the proposed amendments will
make recommendations in this regard. The Council established a working
group earlier this year for the purpose of drafting a position paper to aid our
engagement with the Scheme of Defamation (Amendment) Bill that is due
to be published in the coming months.

Courts Service Modernisation Programme

The Courts Service recently established a Courts Service Modernisation
Programme Legal Practitioners Engagement Working Group, which includes
representatives of the Council for the purpose of acting as a “key collaborator
with the Courts Service in progressing the Modernisation Programme of Work
as part of the delivery of the Courts Service Strategic Vision 2030”. High on
the agenda of the Working Group is the family reform programme, the civil
reform programme, and information and communications technology (ICT).
The role of the working group is to “provide advice and identify subject matter
experts/members of the wider legal community to provide feedback and
engagement on Modernisation Programme initiatives and change projects
from a legal practitioner perspective, to act as a sounding board on proposed
improvements and Modernisation Programme activities, to keep colleagues
informed and encourage adoption of proposed changes, and to promote the
broader reform activities and benefits with colleagues within the legal
profession, the justice sector and wider civil society, identify potential shared
common areas for reform, act as champions for change, and help drive
engagement for future reforms within the wider legal professional
community”.

The profession has an important role to play in this process. The Council
representatives on this working group will work on behalf of members to
ensure that the Courts Service Modernisation Programme has regard to the
views of practitioners. This will require a high level of continuous proactive
engagement from the Council representatives.

Changes to the education of legal practitioners

In November 2020, the LSRA issued a report, ‘Setting Standards: Legal
Practitioner Education and Training’,® on implementing standards for legal
education and training. This report proposes a new statutory framework for
the education of lawyers, which would be overseen by a Legal Practitioners
Education and Training Committee (LPET Committee). The framework
envisages more structures for both professions” CPD, as well as an overarching
Competency Framework for entry to practice. The Justice Plan 2021 notes
the intention to “publish an implementation plan to give effect to the LSRA
Report on the training of legal professionals and commence implementation”
before the year end. Our primary focus as we move forward is that of our
educational offerings available through the Bar's CPD programme. Having
consulted stakeholders in education and training on this, the Bar continues
to determine how we can effectively quality manage and impart our
professional standards both before and upon entry to the profession. Ensuring
that what we teach and how we teach it is fit for purpose to protect the
consumer is key. The Bar of Ireland is also in the process of preparing our CPD
offerings to be ready to allow us as an organisation to attain accredited status
from the LSRA when available. Quality assurance markers include learning
management systems, needs assessments, valuation of our programmes, and
feeding into a continuous improvement type of model of providing service.

Access to the profession

In May 2021, the LSRA commenced a public consultation under section
34(1)(d) of the Legal Services Regulation Act 2015 as part of its preparation
of a report to the Minister for Justice, who requested the Authority to
“consider the economic and other barriers faced by young barristers and
solicitors following their qualification from the King’s Inns and the Law Society,
respectively, and to submit a report with recommendations for her
consideration”. In making her request to the LSRA at the time, Minister Helen
McEntee stated that this research was part of her plan to increase diversity
across the justice sector, including the legal professions. The LSRA has been
asked to pay particular attention to equity of access and entry into the legal
professions, and the objective of achieving greater diversity within the
professions, and to make recommendations for change. The Minister asked
the Authority to examine:

B the remuneration of trainee barristers and solicitors;

M the other costs associated with joining each profession;

B the information available to prospective trainee barristers and solicitors on
available masters and solicitors’ firms;

B the information available on the terms and conditions available, and how
they are selected; and,



I any other barriers faced by young barristers and solicitors, including the
ability to take maternity leave.

In June 2021, the Council made a submission’ in response to this
consultation and the Council put forward 11 recommendations throughout
the course of the submission that would address the challenges in building
and maintaining a career at the Bar and support the goal of achieving
greater diversity within the profession. Engagement with the LSRA on this
report will continue in the months ahead.

Funding the administration of criminal justice

Since 2016, the Council of The Bar of Ireland, through the Criminal State
Bar Committee, has been engaging with Government in relation to a
process to unwind professional fee cuts that were imposed on barristers
who provided services to prosecute and defend cases throughout the
criminal courts during the period 2008-2011. Up until 2008, the
professional fees paid to criminal barristers were linked to the increases
applied under public sector pay agreements. All other groups of workers
who were subjected to the emergency cuts throughout the justice system
have since had their cuts reversed and no other group of workers in the
State is having to endure pay rates at 2002 levels.

As a direct consequence of the deep cuts, ranging from 28.5-69%, that
were applied to the professional fees paid to criminal barristers during the
period 2008-2011, a career choice for recently qualified junior barristers
in crime has become unattractive when compared to opportunities in other
areas of law. The evidence shows that two-thirds of barristers who
commence a career in criminal law leave after only six years in practice,
and that this is as a direct consequence of the deep cuts that were applied
during the FEMPI years. A skilled and experienced criminal prosecution bar
can only emerge after many years of practice in the junior ranks of criminal
defence law. It takes many years of practice at the Bar to acquire the
necessary experience to effectively and skilfully prosecute serious cases on
behalf of the State and it is imperative that newly qualified, talented
barristers are encouraged to practise in the area of criminal law. One
significant form of such encouragement is to be fairly and reasonably
rewarded for their services.

Both the Office of the Director of Public Prosecutions (DPP) and the
Department of Justice have each indicated their support for such fee
restoration since July 2018. Unfortunately, the Department of Public
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W Irish dispute resolution for their business disputes.
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Library acquisitions

Jaqusch, S., Pinsolle, P, Leventhal, A. The
Guide to Advocacy (5th ed.). United
Kingdom: Law Business research Ltd, 2021
—-N398.8

Treanor, A.J. The Guide to Damages in
International Arbitration (4th ed.). United
Kingdom: Law Business Research Ltd,
2021 - N398.8

Articles

Singh, R., Sahu, R. Issue conflict as a
ground for challenge under investment
arbitration. Trinity College Law Review
2021; 24 (1): 95-116

ASYLUM AND
IMMIGRATION

Deportation order — Revocation — Order of
mandamus — Appellant appealing against
a refusal to grant him an order of
mandamus — Whether the alleged failure
to consider the appellant’s fundamental
rights had been established — [2021] IECA
286 -28/10/2021

Ammad Mahfooz v The Minister for
Justice and Equality

Immigration and asylum — International
protection — Judicial review — Applicants
seeking judicial review — Whether the first
respondent came to an irrational decision
- [2021] IEHC 604 - 23/09/2021

0.1.0., J.K.O. (a person of unsound mind
not so found) suing by her husband and
next friend, 0.1.0., E.I. (@ minor) suing by
her father and next friend, O.1.0., E.l. (a
minor) suing by his father and next friend,
0.1.0., FO.I. (a minor) suing by her father
and next friend, 0.1.0., and B.PC.I. (a
minor) suing by her father and next friend,
0.1.0. v The International Protection
Appeals Tribunal and The Minister for
Justice

Asylum and immigration — Asylum claim
refusal — Claim for subsidiary protection —
Judicial review of refusal — [2021] IEHC

LEGAL UPDATE : December 2021

588 — 13-09/2021

Z.B., D.B. and R.B. (a minor) suing by his
father and next friend, Z.B. v The Minister
for Justice

Library acquisitions

Goodwin-Gill, G.S., McAdam, J., Dunlop,
E. The Refugee in International Law (4th
ed.). Oxford: Oxford University Press,
2021 - C205

Statutory instruments

Immigration Act 2004 (visas)
(amendment) (no. 3) order 2021 - SI
538/2021

BANKING

Articles

Breslin, J. Regulating the culture of banks
and investment firms — general scheme for
new Central Bank legislation. Commercial
Law Practitioner 2021; 28 (8): 147-155
Maher, R. A critical analysis of recent
efforts in the United Kingdom to tackle
authorised push payment scams and the
impact on the bank-customer relationship.
Trinity College Law Review 2021; 24 (1):
134-145

BANKRUPTCY AND
PERSONAL INSOLVENCY

Bankruptcy — Proof of debt — Time limit —
Applicant seeking an order disallowing the
first respondent’s admittance of the
original proof of debt — Whether the
original proof of debt specified the
Collector-General's election regarding his
security — [2021] IEHC 658 —21/10/2021
Henry Dixon (a bankrupt) v Christopher
Lehane (Official Assignee in Bankruptcy of
the Estate of Henry Dixon and Michael
Gladney)

Bankruptcy — Petition — Summons —
Petitioner seeking to adjudicate the debtor
bankrupt — Whether a factual defence was
established - [2021] IEHC 596 -
30/09/2021

Michael Gladney v Brendan Walsh
Bankruptcy — Summons — Harassment —
Applicant seeking to dismiss bankruptcy
summons — Whether the applicant was
harassed over the debt — [2021] IEHC 598
-30/09/2021

Noreen Hynes, orse Noreen Dunphy v
John Atkinson and Bridget Atkinson
Bankruptcy — Adjudication — Annulment —
Bankrupt seeking order annulling
adjudication - Whether there were
alternatives to bankruptcy — [2021] IEHC

594 -30/09/2021

Joseph Lennon, a bankrupt

Bankruptcy — Extension — Bankruptcy Act
1988s. 85A(4) - Official Assignee seeking
an extension of the term of bankruptcy —
Whether non-cooperation or
non-disclosure had been established —
[2021] IEHC 592 - 30/09/2021

Section 85A of the Bankruptcy Act 1988
as amended and Harold Moore, a
bankrupt

Bankruptcy — Adjournment — Adjudication
— Petitioner seeking an adjudication in
bankruptcy — Whether the petition should
be adjourned - [2021] IEHC 591 -
30/09/2021

Dermot O'Rourke v Brendan O'Rourke

CHILDREN

— Delay — Best interests of the
child — Applicants seeking adoption —
Whether adoption was in the best interests
of the child - 2021 IEHC 677 -
07/07/2021

Child and Family Agency and K. and C. v
The Adoption Authority of Ireland and A.
and J.

Relocation — Children — Extradition —
Applicant seeking relocation of children to
Denmark — Whether it was in the best
interests and welfare of the children to be
relocated to Denmark — [2021] IEHC 516
-23/07/2021

D.K. vPILK.

Articles
Anders, T. Children and data protection.
Irish Law Times 2021; 39 (17): 250-256

Ashton, D., Reid, PW., Snaith, I. Ashton
and Reid on Clubs and Associations (3rd
ed.). Bristol: Jordan Publishing Limited,
2020 - N169.5

COMPANY LAW

Uibrary acquisitions
Davies, PL., Worthington, S., Hare, C.
Gower’s Principles of Modern Company
Law (17th ed.). London: Sweet & Maxwell,
2021 - N261

Articles

Finnegan, R. Closely-held companies and
whether “control” will justify piercing the
corporate veil. Irish Law Times 2021; 39
(18): 262-267

Shoroye, B.S. Analysis of directors’ duty of

Volume 26 Number 6
December 2021

care and skill under section 308 of the
Nigerian Companies Act 2020: Any lessons
from the United Kingdom? Irish Law Times
2021; 39 (16): 237-240 [part 11; Irish Law
Times 2021; 39 (17): 246-249 [part 2]

CONSTITUTIONAL LAWY

Crossley, B. The inadequacy of the classic
remedies guaranteeing the protection of
the rights and fundamental freedoms to
the sanitary measures: challenging the
effectiveness of referee-liberté and the
timeliness of the QPC in France. Trinity
College Law Review 2021; 24 (1):
177-189

Molloy, F. The co-operational relationship
between the Federal Constitutional Court
and the European Court of Justice under
the state bond purchase program. Trinity
College Law Review 2021; 24 (1):
190-204

CONSUMERLAW. ...
Articles

White, F. Regulation of B2C contracts for
the supply of digital content and digital
services: what to expect from directive
2019/770. Commercial Law Practitioner

2021; 28 (8): 156-162
CONTRACT

Breach of contract - Frivolous and
vexatious proceedings — Bound to fail -
Appellant  seeking to strike out
proceedings — Whether the proceedings
were frivolous and vexatious and/or
disclosed no reasonable causes of action
and/or were unsustainable and/or were
bound to fail - [2021] IECA 181 -
24/06/2021

BGB Property Holdings Ltd, Arno
Properties Ltd, Tagus Properties Ltd, Tiber
Properties Ltd and Downby Developments
Ltd v Tifco Ltd

Library acquisitions

Liew, Y.K. Guest on the Law of Assignment
(4th ed.). London: Sweet & Maxwell, 2021
-N102.2

Articles

Thornton, M. The interplay of the UCTD,
the EU Charter of Fundamental Rights,
and the mortgage contract. Conveyancing
and Property Law Journal 2021; 26 (2):
30-44 [part 1]; Conveyancing and
Property Law Journal 2021; 26 (3): 54-63
[part 2]




CRIMINAL LAW

Respondent seeking a different form of
order — Whether the judgment debt
should be adjusted by reference to the
outcome of a second adjudication
between the parties — [2021] IEHC 619 -
06/10/2021

Aakon Construction Services Ltd v Pure
Fitout Associated Ltd

Costs — Interim injunction — Disclosure —
Parties seeking costs — Whether there was
a lack of full and frank disclosure on the
part of the plaintiff when it sought and
obtained ex parte interim relief — [2021]
I[EHC 569 - 31/08/2021

Dardania Holdings Ltd v Advanced Life
Safety (Trading as Advanced Fire
Protection)

Moot proceedings — Costs — Presumption
— Parties seeking costs — Whether the
presumption of no order as to costs had
been adequately displaced - [2021] [EHC
613 -04/10/2021

K.N.M., orse KM. v The Minister for
Justice and Equality

Costs — Mootness — Interlocutory motion
— Parties seeking costs — Whether the
application was made moot by the
unilateral action of the defendant in
response to the motion — [2021] IEHC 640
-08/10/2021

Darren Keogh v A V Pound & Co. Limited
Costs — Bankruptcy — Public interest
litigation — Respondents seeking costs —
Whether costs should follow the event —
[2021] IESC 63 — 14/09/2021

The Minister for Communications, Energy
and Natural Resources and Michael
O'Connell v Michael Wymes

Taxation of costs — Recusal — Costs —
Parties seeking costs — Whether the
applicant was successful on an issue —
[2021] IECA 255 - 06/10/2021

John O'Connell v The Taxing Master (Paul
Behan)

Security for costs — Breach of agreement
— Delay — First defendant seeking an order
directing that the plaintiff should provide
security for costs — Whether the delay of
approximately five years by the first
defendant in seeking security for costs
from the plaintiff was sufficient to
disentitle the first defendant to the reliefs
sought in the application — [2021] IEHC
535-29/07/2021

Savanne Ltd v Irish Bank Resolution
Corporation (in special liquidation)
(formerly Irish  Nationwide Building
Society) and Michael Fingleton

COURTS

Statutory instruments

Rules of the Superior Courts (procedure
on default) 2021 - SI 490/2021

Rules of the Superior Courts (Hague
Maintenance Convention) 2021 - S|
498/2021

Circuit Court Rules (intellectual property)
2021 - S1499/2021

Rules of the Superior Courts (intellectual
property proceedings) 2021 - SI
530/2021

District Court (fees) (amendment) (no. 2)
order 2021 - SI 534/2021

Prosecution - Sexual
Prohibition — Applicant seeking to halt his
trial before the Central Criminal Court —
Whether the applicant had suffered a real
and serious prejudice such that he could
not get a fair trial — [2021] IEHC 517 -
26/07/2021

B.vDPP

Murder — Investigation — Procedure —
Appellant seeking that the respondents
establish ~ two  Commissions  of
Investigation — Whether Article 2 of the
European Convention on Human Rights
carries an obligation for the State to carry
out an effective inquiry into the
circumstances of a death — [2021] IESC 61
-14/09/2021

Thomas Fox v The Minister for Justice and
Equality, Ireland and The Attorney General
Crime and sentencing - Prisons — Hunger
strike — Changed aspects of imprisonment
— Claim for negligence — [2021] IESC 65 —
17/09/2021

P. McD v The Governor of the X Prison
Criminal appeal — Delay — Article 38.1 of
the Constitution — Appellant seeking a
declaration that the delay which occurred
in his criminal appeal infringed his
constitutional right under Article 38.1 of
the Constitution — Whether the appellant’s
constitutional right under Article 38.1 of
the Constitution had been infringed by
delays which took place in his appeal to
the Court of Criminal Appeal - [2021]
IESC 68 —30/09/2021

Michael O'Callaghan v Ireland and The
Attorney General

Conviction — Possession of cocaine for sale
or supply — Inferences — Appellant seeking
to appeal against conviction — Whether
the trial judge erred in law in admitting
into evidence the interviews of the
appellant which dealt with the inferences
pursuant to ss. 18, 19 and 19A of the
Criminal Justice Act 1984 — [2021] IECA
261 -13/10/2021

The People (at the suit of the DPP) v Roy
Carroll

Conviction — Murder — Criminal Justice Act
2006 s. 16 — Appellant seeking to appeal
against conviction — Whether the trial
judge erred in law in his interpretation and
application of s. 16 of the Criminal Justice
Act 2006 - [2021] IECA 275 -
21/10/2021

The People (at the suit of the DPP) v Keith
Connorton

Conviction — Rape - Unfair trial -
Appellant seeking to appeal against
conviction — Whether the trial judge erred
in refusing to hold that the trial of the
appellant had been rendered unfair —
[2021] IECA 243 - 27/09/2021

The People (at the suit of the DPP) v
Richard O'Mara

Conviction — Careless driving causing
death — Unsatisfactory trial — Appellant
seeking to appeal against conviction —
Whether the appellant’s trial was
unsatisfactory - [2021] IECA 271 -
19/10/2021

The People (at the suit of the DPP) v

i Osborn Irabor

Sentencing — Possession of an explosive

substance - Severity of sentence - !

Appellant seeking to appeal against
sentence — Whether sentence was unduly
severe — [2021] IECA 70 — 05/03 /2021
The People (at the suit of the DPP) v John
Roche

Articles

Flattery, S. The obligation to motivate the

criminal penalty: towards a weak control
of this new requirement in the Court of
Assises? Trinity College Law Review 2021;
24.(1): 166-176

Henry, L. Criminalising corporate
manslaughter in Ireland: still nobody to
blame? Trinity College Law Review 2021;
24.(1): 10-34

Shea, A. The legal and ethical challenges
posed by lethal autonomous weapons.

Trinity College Law Review 2021; 24 (1): :
! Meridian Global VAT Services Limited v

117-133

Statutory instruments

Criminal Justice (Terrorist Offences) Act
2005 (section 42) (restrictive measures
concerning certain persons and entities
associated with the ISIL (Da’esh) and
Al-Qaida  Organisations)
regulations 2021 - SI 494/2021

DAMAGES

LEGAL UPDATE

[2021] IEHC 624 - 05/10/2021
Beaumont Hospital Board and Marie
Murray v Gemma O'Doherty

Defamation — Damages — Discovery —
Parties seeking discovery — Whether the
discovery sought was relevant and
necessary - [2021] IEHC 660 -
30/09/2021

Darragh Mackin v Denis O’Brien and
James Morrissey and Gavin Booth v Denis
O'Brien and James Morrissey

DISCOVERY.

Discovery — Compliance — Proportionality
— Defendants seeking to vary the terms of
a discovery order — Whether discovery in
the form previously ordered was
disproportionate — [2021] IEHC 641 -
27/07/2021

Lindelauf Consultancy BV, Roger Lindelauf

i and Vertex inc.

(no. 3) !

Damages - Liability - Causation —

Plaintiffs seeking damages — Whether the
defendant was liable for the damage
caused — [2021] [EHC 601 - 17/09/2021
Arklow Shipping Unlimited Company,
Arklow Shipping Nederland B.V. and Avoca
Shipping B.V. v Drogheda Port Company
DAC

Damages — Remittal — Costs — Appellant
seeking full costs of the High Court and
costs of appeal — Whether a partially

successful litigant should be awarded only

those costs relating to the successful
elements of the proceedings — [2021]
IESC 73 - 08/10/2021

Michael O’Callaghan v Ireland and the
Attorney General

Injury — Liability — Damages — Appellant
appealing against damages award —
Whether the appellant was liable — [2021]
IECA 267 - 19/10/2021

Edward O’Riordan v Clare County Council
and Response Engineering Limited

DEFAMATION

Defamation — Particulars — Discovery —
Defendants seeking discovery — Whether :
the categories of documents were relevant

and necessary — [2021] IEHC 625 —
05/10/2021
William J.P. Egan v Michael Fenlon, Barry

Sullivan, Gerard Burns, Ray Devine, Shane

0'Connor, John Flannery, Seamus Heraty,
Padraic Breen, Margaret Neile, Tom
O'Donnell, Seamus O'Brien, Pat Donlon,
Paul Doran, Dan Curley, Paddy Flynn, Joe
O'Loughlin, Des Furlong, John Diver,
Carmel Magee, Peter Crinnion, Tom
O'Shea, Leonard Rasmussen and Joe
Synnott

Defamation - Interlocutory order — Costs
— Defendant seeking no order for costs —
Whether the costs of the motion and the

plaintiffs” costs of the application for short :

service should be costs in the cause —

Discovery — Personal injuries — Damages —
Appellant seeking discovery of categories
of documentation - Whether the
discovery sought was relevant and
necessary — [2021] IECA 272 -
19/10/2021

Catherine (Tina) McCormack v Health
Service Executive

EDUCATION

Statutory instruments
Student support (amendment) regulations
2021 - SI1535/2021

EMPLOYMENT LAW

General employment permit — Reasoning
— Fettering of discretion — Applicant
seeking to quash the review decision made
by the respondent - Whether the
respondent erred in law in fettering her
discretion - [2021] IEHC 609 -
30/07/2021

P v The Minister for Business, Enterprise,
and Innovation

Promotion — Rationality — Legitimate
expectation — Applicant seeking to quash
a decision of the General Officer
Commanding of the Air Corps — Whether
the decision was irrational or unreasonable
-2021 IEHC 672 —22/10/2021

Niall Robinson v The Minister for Defence,
The Attorney General and Ireland

Statutory instruments

National minimum wage order 2021 — S|
517/2021

Safety, health and welfare at work
(construction) (amendment) regulations
2021 - S1528/2021

Social welfare (consolidated claims,
payments and control) (@mendment) (no.
16) (Covid-19 pandemic unemployment
payment) regulations 2021 - SI 546,/2021
Employment permits (amendment) (no. 2)
regulations 2021 - SI 559/2021

ENERGY

Statutory instruments

Electricity Regulation Act 1999 (public
service obligations) (amendment) order
2021 - SI1532/2021
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LEGAL UPDATE

Articles

Matero, M. Breadwinners and primary
caregivers? A feminist critique of gender
equality in the EU law parental leave
framework. Trinity College Law Review
2021; 24 (1): 69-94

EURQPEAN UNION ...
Articles

Isgenc, |. Competition law in the Al era:
algorithmic ~ collusion  under  EU
competition law. Trinity College Law

Review 2021; 24 (1): 35-54

Statutory instruments

European Union (restrictive measures
concerning Lebanon) regulations 2021 —
S1493/2021

European Union (restrictive measures
concerning Ukraine) (no. 2) regulations —
S1495/2021

European Union (restrictive measures
concerning Iraq) (no. 5) regulations 2021
—S51496/2021

European Communities ~ (intracommunity
transfers of defence related products)
(amendment) regulations 2021 —S1514/2021
European Union (restrictive measures
concerning Iraq) (no. 6) regulations 2021
—-S1515/2021

European Union (single use plastics) (no.
2) regulations 2021 - SI 516/2021
European Union habitats (Moneen
Mountain special area of conservation
000054) regulations 2021 - SI 518/2021
European Union habitats (Sheep's Head
special area of conservation 000102)
regulations 2021 - SI 519/2021
European Union habitats (Lough Melvin
special area of conservation 000428)
regulations 2021 - SI 520/2021
European Union habitats (Kindrum Lough
special area of conservation 001151)
regulations 2021 - SI 521/2021
European Union habitats (Tamur Bog
special area of conservation 001992)
regulations 2021 - SI 522/2021
European Union habitats (Lough Nageage
special area of conservation 002135)
regulations 2021 - SI 523/2021
European Union habitats (Howth Head
special area of conservation 000202)
regulations 2021 - SI 524/2021
European Union habitats (Slyne Head
Peninsula special area of conservation
002074) regulations 2021 - SI 525/2021
European Union habitats (Murvey Machair
special area of conservation 002129)
regulations 2021 - SI 526/2021
European Union habitats (Urlaur Lakes
special area of conservation 001571)
regulations 2021 - SI 527/2021
European Union (restriction of certain
hazardous substances in electrical and
electronic equipment) (amendment) (no.
2) regulations 2021 - SI 529/2021
European Communities (food
supplements) (amendment) regulations
2021 - SI540/2021

European Union (addition of vitamins and
minerals and of certain other substances to
foods) (amendment) regulations 2021 - SI
541/2021

LEGAL UPDATE : December 2021

European Union (provision of food
information to consumers) (amendment)
regulations 2021 - SI 542/2021
European Union habitats (Ballyogan
special area of conservation 000019)
regulations 2021 - SI 547/2021
European Union habitats (Galway Bay
Complex area of conservation 000268)
regulations 2021 - SI 548/2021
European Union habitats (Lough Hyne
Nature Reserve and Environs special area
of conservation 000097) regulations 2021
—S51549/2021

European Union habitats (Tralee Bay and
Magharees Peninsula, West to Cloghane
special area of conservation 002070)
regulations 2021 - SI 550/2021
European Union habitats (Broadhaven Bay
special area of conservation 000472)
regulations 2021 - SI 551/2021
European Union habitats (Ox Mountains
Bogs special area of conservation 002006)
regulations 2021 - SI 552/2021
European  Union  habitats  (Lough
Dahybaun special area of conservation
002177) regulations 2021 - SI 553/2021
European Union habitats (Ballynamona
Bog and Corkip Lough special area of
conservation 002339) regulations 2021 —
SI554/2021

European Union habitats
(Ballyduff/Clonfinane Bog special area of
conservation 000641) regulations 2021 —
SI555/2021

European Union habitats (Kilcarren-Firville
Bog special area of conservation 000647)
regulations 2021 - SI 556,/2021
European Union (restrictive measures
concerning Ukraine) (no.3) regulations
2021 - SI1560/2021

European Union (general framework for
securitisation and specific framework for
simple, transparent and standardised
securitisation) (@amendment) regulations
2021 - SI561/2021

European Union (restrictive measures
concerning Syria) (no. 2) regulations 2021
- S1568/2021

European Union (restrictive measures
concerning Sudan) regulations 2021 - SI
569/2021

European Union (restrictive measures
concerning the Democratic People’s
Republic of Korea) regulations 2021 - SI
570/2021

European Union (restrictive measures
concerning the Republic of Guinea-Bissau)
regulations 2021 - SI 571/2021
European Union (restrictive measures
concerning Nicaragua) regulations 2021 —
S1572/2021

European Union (restrictive measures
concerning Iran) (no. 2) regulations 2021
-S1573/2021

European Union (restrictive measures
concerning the Republic of Guinea)
regulations 2021 - SI 574/2021
European Union (covered bonds)

regulations 2021 - SI 576/2021
EVIDENCE

ss — Exclusion — Conflict of
interest — Respondent seeking the
exclusion of an expert witness for the

appellants — Whether there was a conflict of
interest — [2021] IESC 58 — 09,/09/2021
Shay Sweeney and The Limerick Private
Ltd v The Voluntary Health Insurance
Board Ireland

EXTRADITION LAW

European arrest warrants — Surrender —
Defence rights — Applicant seeking an
order for the surrender of the respondent
to the Slovak Republic pursuant to two
European arrest warrants — \Whether the
defence rights of the respondent had been
respected and given effect to — [2021]
IEHC 670 -11/10/2021

Minister for Justice v Robert Gabco
European arrest warrant — Surrender —
Correspondence — Applicant seeking an
order for the surrender of the respondent
to Romania pursuant to a European arrest
warrant — Whether correspondence existed
between the alleged offences and
offences in the State — [2021] IEHC 644 —
06/09/2021

Minister for Justice v Razvan Hoamea
European arrest warrant — Surrender —
European Arrest Warrant Act 2003 s. 45 -
Applicant seeking an order for the
surrender of the respondent to the
Republic of Poland pursuant to a
European arrest warrant — Whether
surrender was precluded by reason of s. 45
of the European Arrest Warrant Act 2003
- [2021] IEHC 631 - 07/07/2021
Minister for Justice and Equality v
Grzegorz Lukaszka

European arrest warrant — Surrender —
Correspondence — Applicant seeking an
order for the surrender of the respondent
to the French Republic pursuant to a
European arrest warrant — Whether
correspondence could be established
between the offences to which the
European arrest warrant referred and
offences under the law of the State —
[2021] IEHC 639 - 04/10/2021

Minister for Justice v Romeo Rostas
European arrest warrant — Surrender —
Defence rights — Applicant seeking an
order for the surrender of the respondent
to the Slovak Republic pursuant to a
European arrest warrant — Whether the
defence rights of the respondent had been

breached - [2021] IEHC 671 -
11/10/2021

Minister for Justice v Josef Torac
FAMILY LAW

Divorce — Access — Maintenance -
Appellant appealing from Dublin Circuit
Family Court orders — Whether orders
should be varied — [2021] IEHC 674 -
15/09/2021

D.O'CvC.0'C

Articles

Conneely, S., Dr., Dempsey, S., O'Shea, R.,
Dr. Custody and access in the District
Court. Irish Journal of Family Law 2021;
24 (4): 84-92

0'Sullivan, K., Dr. “Goin' to the chapel”, or
are we?: wedding venues and the law in
Ireland. Irish Journal of Family Law 2021;
24 (4): 79-83

FINANCE

Statutory instruments

Finance Act 2020 (section 17(1))
(commencement) order 2021 - SI
505/2021

Appointment of special adviser (Minister
for Finance) (no. 2) order 2021 - SI
577/2021

FINANCIAL SERVICES

Articles
Bullman, T. Investment firms and the new
EU prudential regime under IFR/IFD.
Commercial Law Practitioner 2021; 28 (9):
179-182

FISHERIES

Statutory instruments

Sea-fisheries (common fisheries policy)
(bluefin tuna) (amendment) requlations
2021 - S1497/2021

Statutory instruments

Food Safety Authority of Ireland Act 1998
(amendment of first schedule) (no. 2)
order 2021 - SI 543/2021

HEALTH

Statutory instruments

Medicinal products (prescription and
control of supply) (amendment) (no. 9)
regulations 2021 - SI 492/2021

Health Act 1947 (section 31A — temporary
restrictions)  (Covid-19)  (no. 2)
(amendment) (no. 16) regulations 2021 —
SI1500/2021

Health Act 1947 (exempted traveller)
(Covid-19) (amendment) (no. 11)
regulations 2021 - SI 506,/2021

Medical devices (amendment) regulations
2021 -SI1510/2021

Medicinal products (prescription and
control of supply) (@mendment) (no. 10)
regulations 2021 - SI 511/2021

Health Act 1947 (sections 31AB and
31AD) (Covid-19) (operation of certain
indoor premises) (amendment) (no. 3)
regulations 2021 - SI 512/2021

Health Act 1947 (section 31A — temporary
restrictions)  (Covid-19)  (no. 2)
(amendment) (no. 17) regulations 2021 —
SI513/2021

Health Act 1947 (section 31A — temporary
restrictions)  (Covid-19)  (no. 2)
(amendment) (no. 18) regulations 2021 —
SI1536/2021

Health Act 1947 (sections 31AB and
31AD) (Covid-19) (operation of certain
indoor premises) (amendment) (no. 4)
regulations 2021 - SI 537/2021

Health Act 1947 (section 31A — temporary
restrictions)  (Covid-19)  (no. 2)
(amendment) (no. 19) regulations 2021 —
SI1544/2021

Health Act 1947 (sections 31AB and
31AD) (Covid-19) (operation of certain
indoor premises) (amendment) (no. 5)
regulations 2021 - SI 545/2021

Misuse of drugs (prescription and control
of supply of cannabis for medical use)
(amendment) regulations 2021 - SI
557/2021

Medicinal products (prescription and




control of supply) (@mendment) (no. 11)
regulations 2021 - SI 558/2021

Health Act 1947 (regulations relating to
mandatory quarantine in designated
facilities) (revocation) regulations 2021 -
S1562/2021

Health Act 1947 (sections 31AB and
31AD) (Covid-19) (operation of certain
indoor premises) (amendment) (no. 6)
regulations 2021 - SI 563/2021

Health Act 1947 (sections 31AB and
31AD) (Covid-19) (operation of certain
indoor premises) (amendment) (no. 7)
regulations 2021 - SI 564/2021

Health Act 1947 (section 31A —temporary
requirements)  (Covid-19  passenger
locator form) (amendment) (no. 4)
regulations 2021 - SI 565/2021

Health Act 1947 (section 31A —temporary
restrictions) (Covid-19) (restrictions upon
travel to the state from certain states) (no.
5) (@mendment) (no. 4) regulations 2021
—-S51566/2021

Medicinal products (prescription and
control of supply) (@mendment) (no. 12)
regulations 2021 - SI 578/2021

HUMANRIGHTS ...
Articles

Tongue, Z.L. Litigating reproductive rights:
public interest litigation on maternal
healthcare and abortion access in India.
Trinity College Law Review 2021; 24 (1):
55-68

INFORMATION
TECHNOLOQGY

.I:i’li.r'ai’r');"a’é'dii'i's'i't’i'c;ﬁ’s' .............................
Millard, C. Cloud Computing Law (2nd
ed.). Oxford: Oxford University Press, 2021
- N347

Articles

Qdic, D. Time to level up the regulation of
loot boxes in Ireland? Commercial Law
Practitioner 2021; 28 (9): 184-190

INJUNCTIONS o
Interlocutory order — Injunctive relief —
Appointment of receiver - Plaintiff

seeking an interlocutory order restraining
the defendants from selling property
pending determination of the proceedings
— Whether the receiver purportedly
appointed by the defendant was validly
appointed - [2021] IEHC 638 -
27/09/2021

Maurice Foley v Promontoria (Oyster)
Designated Activity Company and Stephen
Tennant

Interlocutory injunctive relief — Material
non-disclosure - Costs — Appellant
seeking to set aside interlocutory orders —
Whether the respondents had been guilty
of material non-disclosure when making
the application for interim injunctive relief
- 2021 [ECA 282 - 27/10/2021

Roderic O'Beirne v Bank of Scotland Plc

INSURANCE

Insurance — Employers liability — Personal
injuries — Plaintiffs stating questions of law
arising from the proceedings in the form
of a special case for the opinion of the

High Court — Whether the liability (if any)
of the first plaintiff to an employee of the
first plaintiff in the underlying personal
injuries proceedings was a liability that was
required to be insured under the Road
Traffic Acts - 2021 IEHC 661 -
03/09/2021

Urban and Rural Recycling Ltd and RSA
Insurance Ireland DAC v Zurich Insurance
Plc

[RISH LANGUAGE

Statutory instruments

Gaeltacht Act 2012 (designation of Irish
language networks) order 2021 - SI
579/2021

Gaeltacht Act 2012 (designation of
Gaeltacht service towns) order 2021 - SI
580/2021

Judicial review — Immigration status —
Family life — Applicant seeking an order of
certiorari of the respondent’s decision
refusing the applicant’s application for a
change in his immigration status -
Whether the respondent failed to properly
consider or have regard to the applicant’s
private and family life rights — [2021] IEHC
634 - 06/10/2021

AVSF v The Minister for Justice

Judicial review — Fitness to practise — Right
to work — Appellant seeking a declaration
that ss. 71 and 75 of the Medical
Practitioners Act 2007 are repugnant to
the Constitution — Whether ss. 71 and 75
of the Medical Practitioners Act 2007 are
unconstitutional — [2021] IECA 214 -
28/07/2021

Sagib Ahmed v The Fitness to Practise
Committee of the Medical Council, The
Medical Council, and (by order)

Leave to appeal — Judicial review —
Development — Applicants seeking leave
to appeal — What are the obligations on a
competent authority under the EIA
directive and implementing legislation

where it modifies a development
proposal? - [2021] IEHC 642 -
15/10/2021

James Clifford and Peter Sweetman v An
Bord Pleandla, Ireland and The Attorney
General and Kerry County Council and
Denis O’Connor, Christy McDonnell, Mary
O’Neill and McDonnell and The Greenway
Information Group v An Bord Pleandla,
Ireland and the Attorney General and
Kerry Council

Judicial review of Circuit Court judgment
— Conviction of assault causing harm —
“Glassing” of victim — [2021] IEHC 653 -
09/09/2021

Sean Conlon v The Director of Public
Prosecutions

Judicial review — Costs — 0. 36 of the
District Court Rules of 1997 — Appellant
seeking judicial review of an order of the
respondent — Whether O. 36, 1. 1 of the
District Court Rules of 1997 precluded the
making of an order for costs against the
appellant or any member of An Garda
Siochana prosecuting on his or her behalf
—[2021] IESC 66 - 21/09/2021

DPP v District Judge Elizabeth McGrath

Judicial review -  Permission -
Development — Applicant challenging the
validity of a permission granted by the
respondent to the notice party for a
housing development — Whether the
respondent and inspector gave inadequate
consideration to matters required to be
considered under the EIA directive —
[2021] IEHC 610 - 04/10/2021

Eco Advocacy CLG v An Bord Pleandla
Judicial review — International Protection
Act 2015 s. 49(7) — Deportation —
Applicant seeking judicial review -
Whether the first respondent erred in law
in its consideration of s. 50(1)(b) of the
International Protection Act 2015 — [2021]
IEHC 586 — 09/09/2021

I.N. v The Minister for Justice, Ireland and
The Attorney General

Judicial review — Reference — Questions of
law — Applicants seeking judicial review —
Whether the masterplan formed part of or
modified the development plan — [2021]
IEHC 612 - 04/10/2021

Sinead Kerins and Mark Stedman-v An
Bord Pleandla, Ireland and the Attorney
General

Judicial review — Planning permission —
Development — Applicant challenged the
validity of a decision of the first
respondent to grant planning permission
for a development — Whether condition 26
of the permission was invalid — [2021]
IEHC 545 - 29/07/2021

Pembroke Road Association v An Bord
Pleandla, The Minister for Housing, Local
Government and Heritage

Judicial review — Leave to appeal — Public
interest — Respondent seeking leave to
appeal — Whether the respondent’s
proposed questions met the relevant tests
including exceptionality and public interest
—[2021] IEHC 597 - 07/10/2021
Waltham Abbey Residents Association v
An Bord Pleandla, Minister for Housing,
Local Government and Heritage, Ireland
and The Attorney General

LEGAL PROFESSION

Misconduct — Jurisdictional challenge —
Solicitors” profession — Appellant seeking
to challenge a finding of misconduct —
Whether the first respondent lacked
jurisdiction to entertain the complaint of
the second and third respondents —
[2021] IESC 64 - 16/09/2021

Barry Sheehan Practising Under the Style
of Barry Sheehan, Solicitor v Solicitors
Disciplinary Tribunal

Library acquisitions

O'Connor, P. The Life and Times of a
Country Solicitor. Ireland: Old House Press
2021 - 1.80.C5

Russell, P, O'Brien, D. Judicial
Independence in the age of Democracy:
Critical Perspectives from Around the
World.  Charlottesville and London:
University Press of Virginia, 2001 — L240

Articles

Enright, S. Is legal realism a reality? An
analysis of how judicial personalities
influence decision-making trends. Trinity

LEGAL UPDATE

College Law Review 2021; 24 (1):
146-165
0’Mahony, M.V. Eamonn Hall - a first

anniversary reflection. Law Society
Gazette 2021; (November): 26-29
LICENSING

Statutory instruments

Civil Law (Miscellaneous Provisions) Act
2021 (section 7) regulations 2021 - SI
539/2021

MEDICAL NEGLIGENCE

Articles

Sheikh, A.A. Clinical negligence litigation
in a remote world: justice enhanced or
justice denied? Medico-Legal Journal of
Ireland 2021; 27 (1): 2-6

NEGLIGENCE

Neglig

— Negligent misrepresentation
- Legitimate expectation — Appellant

seeking damages - Whether the
respondents were negligent — 2021 IECA
273 -22/10/2021

Kevin Kielthy v Minister for Agriculture,
Fisheries and Food, Ireland and The
Attorney General

Negligence — Injury — Liability — Plaintiff
seeking damages - Whether the
defendants were liable — 2021 IEHC 679 —
28/10/2021

Mark McGroarty v Diarmuid Kilcullen,
Stephen McCormack Care of Cobh Golf
Club, Mimi Stack Care of Cobh Golf Club,
Christopher Stack Care of Cobh Golf Club
and Tony McKeown

Security for costs — Negligence — Breach
of contract — Defendant seeking security
for costs — Whether there were any special
circumstances such as to persuade the
court to exercise its discretion against
directing the provision of security for costs
- 2021 IEHC 664 - 28/10/2021

Nobil Food Ltd v Campion Insurance Ltd
Negligence — Breach of duty — Statute
barred — Appellant seeking damages for
negligence and breach of duty — Whether
the appellant’s claim against the
respondents was statute barred — 2021
IECA 269 - 21/10/2021

Michael Noble v Deirdre-Ann Barr, Joseph
Beashel, Ann-Marie Bohan, Fergus
Bolster, George E.L. Brady, Brian D. Buggy,
Michael David Byrne, Alan S. Chiswick,
Liam Anthony Collins, Alan Connell,
Bonnie A. Costelloe, Dualta A. Counihan,
Niamh Counihan, Sharon C. Daly, Christian
Donagh, Brian P. Doran, Tara M. Doyle,
Joseph Duffy, Nicola Dunleavy, Bryan C.
Dunne, Deirdre Dunne, John W. Dunne,
Pat English, Aidan Fahy, Turlough J.
Galvin, Libby Garvey, John F. Gill, Thomas
Hayes, Robert Heron, Shane Hogan, Niall
Horgan, Ruth Hunter, Michael G. Jackson,
Helen G. Kelly, Damien Keogh, Carina
Mary, C.R. Lawlor, Shay Lydon, Ronan F.
McLoughlin, Paraic T. Madigan, Darren
Mabher, Patrick G. Molloy, Brid Munnelly,
Julie Murphy-0'Connor, Helen Noble,
Peter O'Brien, John C. O'Connor, Michael
M. O'Connor, Pauline O'Donovan,
Anthony G. O'Grady, Cara D. O'Hagan,
Robert G. 0'Shea, Mark O. O'Sullivan,
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Alistair Payne, Christopher J. Quinn,
William A. Quirke, Timothy Scanlon,
Patrick F.G. Spicer, Patrick Sweetman,
Gerard Mark Thornton, Stanley G. Watson,
(practising under the style and title of
Matheson Solicitors (a firm) formerly
known as Matheson Ormsby Prentice
Solicitors (a firm)

Negligence — Blind review — Special or
exceptional circumstances — Defendant
seeking leave to remove all markings from
the plaintiff's slides for the purpose of
carrying out a blind review — Whether the
defendant had established a real risk of
being put at a litigious disadvantage in the
event of being denied the opportunity to
carry out a blind review — [2021] IEHC 681
-26/10/2021

Vivienne Wallace v Health Service
Executive, Medlab Pathology Ltd, Sonic
Healthcare (Ireland) Ltd and Clinical
Pathology Laboratories Incorporated
Negligence - Renewal of plenary
summons — Special circumstances —
Defendants seeking to set aside the
renewal of the plenary summons -
Whether the plaintiff had established
special circumstances which would justify
the renewal of the summons — 2021 IEHC
656 — 16/09/2021

Dominic Ward v Harmony Row Financial
Services Ltd and Independent Trustee
Company Ltd

PENSIONS

Statutory instruments

Public Service Pay and Pensions Act 2017
(section 42) (payments in respect of
certain services rendered in response to
the risk to public health posed by
Covid-19) regulations 2021 - SI 509,/2021

Personal injuries — Damages — Unfair trial
— Appellant appealing against the order of
the High Court dismissing his claim for
damages for personal injuries — Whether
the trial was unfair — [2021] IECA 253 -
08/10/2021

Seamus Comerford v Carlow County
Council

Personal injuries — Liability — Contributory
negligence — Appellant appealing against
the dismissal of his personal injuries action
by the High Court — Whether the trial
judge fell into error in dismissing the claim
on the basis he did — [2021] IECA 239 -
30/07/2021

Edward O'Connor v Wexford County
Council

Personal injuries — Negligence — Liability —
Plaintiffs seeking damages — Whether the
plaintiffs could apportion liability to the
defendants - [2021] IEHC 643 -
18/06/2021

Susan O’Mahoney and Sarah Kennedy v
Tipperary County Council, Kevin Kiely and
Joseph Corbett

Personal injuries — Damages — Risk of an
unfair trial — Appellant seeking to dismiss
the proceedings — Whether requiring the
appellant to attempt to defend the claim
would be unfair, unjust and unreasonable
- 2021 IECA 287 - 28/10/2021

Claire Sullivan (a person of unsound mind
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not so found suing by her mother and next
friend Caroline Sullivan) v Health Service
Executive

PLANNING AND
ENVIRONMENTAL LAW

Planning and developmen
permission — Enforcement — Applicants
seeking an order prohibiting the
respondent from accepting any waste at a
waste facility other than construction and
demolition waste — Whether the activities
being carried out at the waste facility were
in breach of the terms of its planning
permission - [2021] IEHC 583 -
21/09/2021

Elaine Kelly Dunne v Guessford Ltd
(trading as Oxigen Environmental)

Articles
Heffron, R. Wind of change. Law Society
Gazette 2021; (November): 22-25

Statutory instruments

Climate Action and Low Carbon
Development Act 2015 (greenhouse gas
emissions) regulations 2021 - SI
531/2021

Water Services (No. 2) Act 2013 (property
vesting day) (no. 2) order 2021 — S|
533/2021

PRACTICE AND
PROCEDURE

Summary summons — Strike out — Costs —
Appellant seeking an order striking out the
summary summons — Whether the motion
judge erred in not striking out the entire
claim - [2021] IECA 166 — 09/06/2021
Allied Irish Bank Plc v Balford Construction
Ltd

Settlement — Liability — Default clause —
Appellants appealing against judgments
and orders — Whether settlement was
binding on appellants - [2021] IESC 72 -
05/10/2021

Michael & Thomas Butler Ltd, Michael
Butler and William Butler v Bosod Ltd,
Crohan O'Shea and Thomas O'Driscoll
Cause of action — Bound to fail — Abuse of
process — Defendants seeking to strike out
the plaintiff’s claim against them -
Whether the plaintiff's proceedings failed
to disclose a reasonable cause of action —
[2021] IEHC 637 - 07/10/2021

Henry Greally v Havbell DAC Limited, Duff
and Phelps (Ireland) Limited and Frescati
Property Management Limited

Summary judgment — Statement of claim
— Amendment — Plaintiff seeking to deliver
an amended statement of claim — Whether
the defendants would be unfairly
prejudiced if the amendments were
permitted - [2021] IEHC 538 -
29/07/2021

Microsoft Ireland Operations Ltd v Arabic
Computer  Systems and  National
Technology Group

Digital audio recording — Declaratory relief
— Proportionality — Applicant seeking a
declaration that he was entitled to a copy
of any recording of the evidence given by
certain named persons on September 7,
2020, in Tullamore District Court -
Whether the refusal of the District Judge

to order the release of the digital audio
recording was unreasonable and/or
disproportionate — [2021] IEHC 522 -
22/07/2021

Wayne Nash v DPP

Summary judgment - Adjudication —
Construction Contracts Act 2013s.6 (11)
— Applicant seeking an order for leave of
the Court to enforce or to enter judgment
in the sum of €643,635.98 arising from a
decision of an adjudicator — Whether the
adjudicator lacked jurisdiction — [2021]
IEHC 578 - 16/07/2021

Principal Construction Ltd v Beneavin
Contractors Ltd

Leave to appeal — Public interest — Costs
— Applicant seeking leave to appeal —
Whether it was in the public interest that
there be an appeal to the Court of Appeal
- [2021] IEHC 593 - 06/10/2021
Thomas Reid v An Bord Pleandla
Prosecution - Prohibition - Fair
procedures — Applicant seeking an order
of prohibition — Whether the continued
prosecution of the applicant constituted a
breach of the applicant’s right to fair

procedure - 2021 [EHC 673 -
22/10/2021
Glenn Ryan v DPP

Leave to appeal — Development — Judicial
review — Respondent seeking leave to
appeal — Whether the test for leave to
appeal including public interest and the
point being exceptional was satisfied —
2021 IEHC 662 - 26/10/2021

Peter Sweetman v An Bord Pleandla,
Ireland and The Attorney General
Summary judgment - Invoices -
Overcharging — Plaintiff seeking summary
judgment — Whether the defendant was
overcharged - [2021] [EHC 635 -
05/10/2021

Vector ~ Workplace  and  Facility
Management Ltd v Firstcare Ireland Ltd
Summary judgment — Liability — Error of
law — Appellant appealing against the
order of the High Court granting summary
judgment to the respondent — Whether
the trial judge found the appellant liable
for a sum never claimed or pleaded by the
respondent - [2021] I|ECA 274 -
22/10/2021

Wexford County Council v Kevin Kielthy

Library acquisitions

Coulson, P. Civil Procedure 2021.
Supplement: Costs & Funding following
the Civil Justice Reforms: Questions &
Answers (7th ed.). Third cumulative
supplement 2021 ed. London: Sweet &
Maxwell, 2021 — N361

PROBATE

Wills and probate — Administration of
estate — Costs — Defendant seeking costs
— Whether the proceedings or the way in
which they were prosecuted could be
regarded as “the event” which costs must
follow — [2021] I[EHC 645 - 15/10/2021
James Clifford, Peter Sweetman, Denis
O'Connor, Christy McDonnell, Mary
O'Neill McDonnell and The Greenway
Information Group v An Bord Pleanala and
the Attorney General and Kerry County
Council

PROFESSIONS

Articles

David, TJ. Professional discipline and the
optimal approach to the construction and
use of written apologies. Irish Law Times
2021; 39 (18): 268-272

Statutory instruments

Radiographers  Registration ~ Board
approved qualifications and divisions of
the register (amendment) bye-law 2021 -
SI1491/2021

PROPERTY

Order for possession — Loan agreements —
Assessment of educational needs -
Defendants appealing against an order for
possession granted by the Circuit Court —
Whether an order for possession should be
granted, on a summary basis, by reference
to the first loan alone — 2021 IEHC 665 —
29/10/2021

Bank of Ireland Mortgage Bank v George
Raymond

Possession of property — Conveyance - O.
17, 1. 4 of the Rules of the Superior Courts
1986 - Pepper Finance Corporation
(Ireland) DAC seeking to be named as the
sole plaintiff in the proceedings — Whether
there had been a transfer or transmission
of interest in the properties such as to
entitle Pepper Finance Corporation
(Ireland) DAC to an order under 0. 17, . 4
of the Rules of the Superior Courts 1986
- [2021] IECA 256 — 14/10/2021
Beltany Property Finance DAC v Pepper
Finance Corporation (lreland) DAC and
Jerry Beades

Possession of property — Surrender —
Interlocutory injunction — Appellants
appealing against a decision granting
orders for the immediate surrender of
possession and control of the properties
to the respondent — Whether the trial
judge was in error in proceeding to hear
the case in the absence of the appellants
- [2021] IECA 257 — 14/10/2021
Pepper Finance Corporation (Ireland) DAC
v Gabriel Petrut and Margaret Hanrahan
Possession of property — Surrender —
Jurisdiction — Appellant seeking to be
heard in respect of either set of
proceedings — Whether the judge erred in
refusing to allow the appellant to address
the court — [2021] IECA 258 -
14/10/2021

Pepper Finance Corporation (Ireland) DAC
v Persons unknown in occupation of the
property known as 21 Little Mary Street
Dublin 7 and persons unknown in
occupation of the property known as 31
Richmond Avenue Fairview Dublin 3

RATING

Question of law — Charitable purposes —
Valuation Act 2001 schedule IV para. 16 -
Respondent requesting the Valuation
Tribunal to state a question for the
determination of the High Court -
Whether the Valuation Tribunal was correct
in law in holding that the meaning
intended by the Oireachtas to be assigned
to charitable purposes in para. 16 of
schedule IV of the Valuation Act 2001
includes the “advancement of religion”




and that the advancement of religion is a
charitable purpose for the purposes of the
2001 Act - [2021] IEHC 534 -
28/07/2021

Tearfund Ireland Ltd v Commissioner of
Valuation

Statutory instruments

Valuation Act 2001 (global valuation)
(apportionment) (RTE  Transmission
Network Designated Activity Company)
order 2021 - SI 502/2021

Valuation Act 2001 (global valuation)
(apportionment) (Virgin Media Ireland
Limited) order 2021 — SI 503 /2021

REVENUE

Revenue — Capital Gains Tax — Assessment
— Amended notice of assessment — Sale of
department store and related lands — Case
stated under Taxes Consolidation Act 1997
- [2021] IEHC 485 - 12/07 /2021
Thomas McNamara v The Revenue
Commissioners

Revenue — Stamp duty — Sub-sale relief —
Liability for duty where deed of
conveyance gave effect to two contracts
for sale of land — [2021] IEHC 317 -
06/05/2021

Yesreb  Holding Ltd v Revenue
Commissioners
ROAD TRAFFIC

Statutory instruments

Road Safety Authority (Commercial
Vehicle Roadworthiness) Act 2012
(section 43) (commencement) order 2021
-S1575/2021

SPECIFIC PERFORMANCE

— Contractual
|nterpretat|on - Breach of contract -
Plaintiff seeking orders of specific
performance — Whether the defendant
was in breach of contract — [2021] IEHC
628 -01/10/2021

Point Village Development Ltd v Dunnes
Stores Unlimited Company

STATUTORY
INTERPRETATION

Statutory interpretation — Disability Act
2005 s. 8 — Assessment of educational
needs — Appellant seeking an assessment
of his educational needs under s. 8(3) of
the Disability Act 2005 — Whether, under
the provisions of s. 8(3) of the Disability
Act 2005, an assessment officer who is of
the opinion that a child may have a need
for an education service, must make a
request to the National Council for Special
Education to nominate an expert to carry
out an assessment — 2021 IECA 283 -
27/10/2021

C.M. (a minor) suing by his mother and
next friend S.M. v Health Service Executive

TAXATION

'L'iiii-}a"r');"a’(':'c]ﬁ'i;i't’i'&ﬁ’s' .............................
Barke, K. Finance Act Handbook 2021.
Simon's Direct Tax Service. London: LexisNexis
UK, 2021 - M335

Gunn, M. Tolley's Inheritance Tax 2021-22.
London: LexisNexis Tolley, 2021 — M337.33
Hemmingsley, L., Rudling, D. Tolley's

Value Added Tax 2021-22 (2nd ed.).
London: LexisNexis Tolley, 2021 -
M337.45

Smailes, D. Tolley's Income Tax 2021-22
(106th ed.). London: LexisNexis Tolley,
2021 - M337.11

Walton, K. Tolley's Capital Gains Tax
2021-22. London: LexisNexis Tolley, 2021
—-M337.15

Walton, K. Tolley's Corporation Tax
20217-22. London: LexisNexis Tolley, 2021
-M337.2

Statutory Instruments

Taxes Consolidation Act 1997 (Covid
Restrictions Support Scheme) (date
adjustment) (no. 2) order 2021 - SI
504/2021

Double taxation relief (taxes on income)
(Republic of Kosovo) order 2021 — SI
507/2021

Double taxation relief (taxes on income
and on capital) (Federal Republic of
Germany) order 2021 - SI 508/2021

TELECOMMUNICATIONS

Statutory instruments

Wireless telegraphy (further temporary
electronic  communications  services
licences) (no. 3) regulations 2021 - SI
501/2021

WARDS OF COURT ...
Articles

Keyes, F. Recent developments in the law
of wardship. Medico-Legal Journal of

Ireland 2021; 27 (1): 15-21

Bills initiated in Déil Eireann during the

period from October 1, 2021, to
November 11, 2021
[pmb]: Private Members” Bills are

proposals for legislation in Ireland
initiated by members of the Dail or
Seanad. Other Bills are initiated by the
Government.

Animal health and welfare (miscellaneous
provisions) bill 2021 - Bill 136,/2021
Betting (prohibition on use of credit cards)
bill 2021 - Bill 125/2021 [pmb] — Deputy
Thomas Gould

Credit union (amendment) bill 2021 - Bill
134/2021 [pmb] — Deputy Marian Harkin
Defective dwellings bill 2021 - Bill
121/2021 [pmb] — Deputy Francis Noel
Duffy

Health (inspection of emergency homeless
accommodation and asylum seekers
accommodation) bill 2021 [pmb] -
Deputy Eoin O Broin

Health (pricing and supply of medical
goods) (amendment) bill 2021 - Bill
122/2021 [pmb] - Deputy Padraig
O'Sullivan

Finance bill 2021 - Bill 132/2021

Irish  corporate governance (gender
balance) bill 2021 - Bill 124/2021 [pmb]
— Deputy Emer Higgins

Maternity care (Covid-19) bill 2021 - Bill
126/2021 [pmb] — Deputy Peadar Toibin
Organisation of working time (workers'
rights and bogus self-employment)
(amendment) bill 2021 - Bill 127,/2021
[pmb] — Deputy Louise O'Reilly

Property services (land price register) bill
2021 - Bill 129/2021 [pmb] — Deputy
Cian O'Callaghan

Road traffic and roads bill 2021 — Bill
128/2021

Bills initiated in Seanad Eireann during
the period from October 1, 2021, to
November 11, 2021

Companies (emission reporting) bill 2021
- Bill 120/2021 [pmb] - Senator Lynn
Ruane, Senator Alice-Mary Higgins,
Senator Eileen Flynn and Senator Frances
Black

Electricity (supply) (@mendment) bill 2021
- Bill 131/2021 [pmb] - Senator Eugene
Murphy

Planning and development (amendment)
(large-scale residential development) bill
2021 - Bill 141/2021

Protection of private residences (against
targeted picketing) bill 2021 - Bill
139/2021 [pmb] - Senator Malcolm
Byrne and Senator Fiona O'Loughlin
Protection of the native Irish honey bee
bill 2021 - Bill 133/2021 [pmb] — Senator
Vincent P. Martin, Senator Mark Wall,
Senator Fintan Warfield, Senator Paul
Gavan, Senator Gerard P. Craughwell,
Senator Alice-Mary Higgins, Senator David
P.B. Norris, Senator Niall O Donnghaile,
Senator Lynn Boylan, Senator Mary Seery
Kearney, Senator Roéisin Garvey and
Senator Erin McGreehan

Registration of wills bills 2021 - Bill
119/2021 [pmb] - Senator Victor Boyhan,
Senator Cerard P. Craughwell, Senator
David P.B. Norris, Senator Ronan Mullen,
Senator Sharon Keogan and Senator
Michael McDowell

Safe access to termination of pregnancy
services hill 2021 - Bill 130/2021 [pmb]
— Senator Paul Gavan, Senator Fintan
Warfield, Senator Mark Wall, Senator
Marie Sherlock, Senator Lynn Ruane,
Senator Pauline O'Reilly, Senator Niall O
Donnghaile, Senator David P.B. Norris,
Senator Rebecca Moynihan, Senator Erin
McGreehan, Senator Annie Hoey, Senator
Alice-Mary Higgins, Senator Eileen Flynn,
Senator Lynn Boylan and Senator Frances
Black

Workplace ventilation (Covd-19) bill 2021
- Bill 123/2021

Progress of Bill and Bills amended in Déil
Eireann during the period from October
1, 2021, to November 11, 2021

Criminal justice (amendment) bill 2021 —
Bill 25/2021 — Committee Stage — Passed
by Dail Eireann

Official languages (@amendment) bill 2019
— Bill 104/2019 - Passed by Dil Eireann

Progress of Bill and Bills amended in
Seanad Eireann during the period from
October 1, 2021, to November 11, 2021

Air navigation and transport bill 2020 — Bill
72/2020 — Committee Stage

Criminal justice (smuggling of persons) bill
2021 - Bill 25/2021 — Committee Stage —
Report Stage
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Defence (amendment) bill 2020 - Bill
2/2020 — Committee Stage — Report
Stage

Finance (European stability mechanism
and single resolution fund) bill 2021 - Bill
106/2021 — Committee Stage — Report
Stage

For up-to-date information, please check
the following websites:

Bills and legislation
http://www.oireachtas.ie/parliament/
http://www.taoiseach.gov.ie/eng/Taois
each_and_Government/Government_Le
gislation_Programme/

Supreme Court determinations — leave to
appeal granted

Published on Courts.ie — October 1,
2021, to November 11, 2021

AS.A. v Minister for Justice and Equality
[2021] IESCDET 115 — Leave to appeal
from the High Court granted on the
15/10/2021 - (MacMenamin J.,
Charleton J., Baker J.)

Brady v The Revenue Commissioners
[2021] IESCDET 113 - Leave to appeal
from the Court of Appeal granted on the
13/10/2021 - (MacMenamin J.,
Charleton J., Baker J.)

Health Service Executive v Power [2021]
IESC 110 — Leave to appeal from the High
Court granted on the 24/09/2021 -
(Clarke C.J., O'Malley J., Baker J.)

M.K. v Minister for Justice and Equality
[2021] IESCDET 116 — Leave to appeal
from the High Court granted on the
15/10/2021 - (MacMenamin J.,
Charleton J., Baker J.)

N.C.D.S. v The International Appeals
Tribunal and ors [2021] IESCDET 114 -
Leave to appeal from the High Court
granted on the 13/10/2021 -
(MacMenamin J., Charleton J., Baker J)
Sobhy v Chief Appeals Officer and ors
[2021] IESCDET 55 — Leave to appeal
from the High Court granted on the
11/05/2021 - (Clarke C.J., O'Malley J.,
Baker J.)

T.L. v The International Appeals Tribunal
and ors [2021] IESCDET 119 - Leave to
appeal from the High Court granted on
the 26/10/2021 - (MacMenamin J.,
Charleton J., Baker J.)

For up-to-date information, please check

the courts website:
https://www.courts.ie/determinations
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‘ LAW IN PRACTICE

Say what you mean and mean what

you say...and make it quick

A renewed focus on the Civil Liability and Courts Act 2004, along with the new Rules of the
Superior Courts, have significant implications for the operation of personal injury litigation.

Veronica Mclnerney BL

Recent decisions of the High Court and the Court of Appeal serve as reminders to

Sara Moorhead SC

practitioners of the need to adhere strictly to the statutory requirements prescribed
by the Civil Liability and Courts Act 2004 in personal injuries actions. These recent
decisions make clear that all allegations pleaded must have a factual and evidential
basis such that they are capable of being properly maintained at trial, and that
pleadings should be drafted with specificity and particularity. While arguably
preventing a “perfect ambush”," both by ensuring that the actual issues between
the parties are clearly defined and by establishing at an early stage that there exists
clear evidence supporting a prima facie case in relation to all matters pleaded, this
renewed focus on the 2004 Act makes the drafting of pleadings more protracted,
with the “cover all bases” approach, which was previously seen as “part of the art
of pleading”,? no longer permitted by the Courts. Together with the new Rules of
the Superior Courts, which provide for stricter time limits in respect of delivery of
pleadings (which became operational on November 13, 2021), the result is a

changing landscape for personal injuries litigation.

Pleadings

A number of recent decisions have made it abundantly clear that the practice of
drafting personal injuries summons in “boilerplate” form, the drafting of blanket
denial defences (where such denials are capable of being particularised), and the
making of allegations in pleadings without a factual or evidential basis, will not be
allowed by the Court and, indeed, those who perpetuate such pleading could find
themselves, at best, the subject of criticism by the Court, and at worst at risk of an

award of aggravated damages or an award of higher costs being made against them.

What sanctions can be imposed on a defendant who makes an
allegation that is not then substantiated by evidence?

In the principal judgment* of Simons J. in Michael Doyle v Marie Donovan,’ the
Court considered what sanctions could be imposed for litigation misconduct. The

THE BAR REVIEW : Volume 26; Number 6 — December 2021

proceedings had been instituted in the Circuit Court, arising out of a road traffic
collision. The plaintiff had appealed the decision of the Circuit Court and was
seeking, inter alia, an award of aggravated damages arising from the defendant’s
defence. The defendant had pleaded that the plaintiff was guilty of contributory
negligence for deliberately causing the collision. Liability had been maintained in
the Circuit Court; however, on appeal to the High Court, the defendant conceded
liability and the case proceeded as an assessment. The Court considered at length
the manner in which the defendant conducted the defence of the proceedings in
the Circuit Court, with Simons J. noting that “on cross-examination the defendant
declined to stand over the plea that the collision had been deliberately caused. ..
the most that was suggested in evidence is that the plaintiff had braked suddenly,
and this may have been negligent”.® The plaintiff argued that the Court should mark
its disapproval of the manner in which the defence of the proceedings had been
conducted; more specifically, it was submitted that the plea to the effect that the
plaintiff had deliberately caused the collision involved an imputation of dishonesty
and criminality.”

In considering the question of whether the defendant’s conduct justified the making
of an award of aggravated damages against the defendant, the High Court
concluded that this was not an appropriate case to make such an award. In the first
instance, the Court referred to the Civil Liability and Courts Act 2004, which made
it a criminal offence to give false evidence, and the Court stated that the creation
of these criminal offences meant that it is not normally necessary or appropriate for
the Court to impose an additional sanction by way of making an award of aggravated
damages. Secondly, the complaint made by the plaintiff at its height was confined
to the manner in which the case had been pleaded in the defence, an allegation
that was not pursued in the Circuit Court, was not put to the plaintiff in
cross-examination, and the defendant herself declined to stand over the allegation
when she was cross-examined. Moreover, the defendant subsequently conceded
liability before the hearing of the appeal. Finally, to award aggravated damages to
sanction litigation misconduct would give rise to an asymmetry between plaintiffs
and defendants as it could only be used against defendants. Simons J. stated that
the usual measure taken by a court that disapproves of the manner in which
litigation has been conducted, is to make an appropriate costs order. It was open to
the Court, in principle, to award costs on a higher scale, a sanction that he felt would
be sufficient in most instances where there had been litigation misconduct, and he
concluded that reliance on the jurisdiction to award aggravated damages on the
basis of litigation misconduct alone should be reserved to exceptional cases.

The second judgement of Simons J. in this case addresses the costs of these



proceedings.® In considering the plaintiff’s application for costs on a higher scale,
Simons J. adopted the legal principles as set out in the judgment of the High Court
(Barniville J.) in Trafalgar Developments Ltd v Mazepin,® where the Court stated
that one of the circumstances that might trigger an award of costs on the higher
basis, is where a party makes a claim of fraud or dishonesty against the other side,
without ensuring that there exists clear evidence supporting a prima facie case in
relation to such a claim.

The Court found that “the plea that the plaintiff deliberately caused the collision
between the two vehicles, is one which imputed fraud and dishonesty to the plaintiff.
Unless there was evidence to substantiate same, this plea should not be included in
the personal injuries defence, and certainly should not have been verified on
affidavit”.'® No evidence was adduced in support of this plea, and neither the
defendant nor her insurer offered any explanation as to how the plea came to be
made. The Court found it “very concerning in circumstances where the defendant’s
evidence before the Circuit Court strongly suggests that the plea had been included
on the initiative of the insurer and not the defendant herself”." The Court noted,
however, that the defendant did not seek to stand over the allegation before the
Circuit Court and conceded liability before the High Court, factors that “had taken
much of the sting out of the allegation”. However, it remained the case that the
defendant had never sought to amend the defence, nor to correct the verifying
affidavit, and the Court was satisfied that the defendant and her insurer “had
engaged in precisely the type of litigation misconduct which justifies the making of

an order of costs on a higher basis”.'?

When will aggravated damages be appropriate?

While aggravated damages were not deemed to be appropriate in the above case,
in the earlier case of Stokes v Dublin County Council'® the High Court did make such
an award. This case can, however, be distinguished from the above case, where the
Court here found that while the defendant did not directly put to the plaintiff that
this was a fraudulent claim, it was obvious from the content and tenor of the
questions put to the plaintiff, that the Court was being invited to draw that
conclusion.' Barr J. held that he did not think that this allegation was established
on the evidence before the Court and further found that the plaintiff was entitled
to be compensated for the upset caused to him by virtue of the nature of the

unsuccessful defence, and awarded the plaintiff €5,000 as aggravated damages.

The need for particularity and precision in pleadings

Pleadings were again the subject of detailed consideration by the Court in Crean v
Harty,' a decision of the Court of Appeal where Collins J. considered the application
of the Civil Liability and Courts Act 2004'® and in particular section 13(1)(b),"” which
obliges a defendant in a personal injuries action to particularise any denials pleaded
in their defence. The plaintiff in this case, Mr Crean, had undergone a total hip
replacement in October 2015. The operation was performed by the first named
defendant, Mr Harty. Mr Crean did not allege that the surgery was performed
negligently, but rather his claim was that the surgery was performed without his
informed consent. In his personal injuries summons, he claimed that the procedure
involved significant additional risks by reason of the fact that he had two previous
surgeries on his right hip, in particular the risk of nerve damage, and the plaintiff
claimed that he was not warned of those risks.

Separate defences had been delivered by the first defendant and the second and

third defendant, which were stated by the Court to be “in materially identical
terms”.'® The first named defendant included a plea at 3(b) of his defence that: “The
first named defendant denies that they failed to obtain the plaintiff’s informed
consent prior to surgery on 7th October 2015”."° At 3(c) of the defence, the first
named defendant further denied each and every particular of negligence and/or
breach of duty alleged. The plaintiff’s solicitors wrote to the first named defendant’s
solicitors seeking full and detailed particulars of, inter alia, the information and advice
provided to the plaintiff prior to the said surgery. The defendants declined to provide
particulars, stating that it was not permissible to raise particulars upon a denial.
The plaintiff brought a motion to compel the provision of the particulars, which was
refused by Cross J. in the High Court. This was appealed by the plaintiff, who argued
that the defendants had failed to give the statutorily prescribed particulars under
section 13(1)(b) of the 2004 Act, which the plaintiff submitted required the
defendants to give full and detailed particulars of the denial in paragraph 3(b) of
their respective defences without which, it was submitted, the plaintiff was at risk
of “perfect ambush”? at trial. Collins J., in considering the defendants’ basis for
refusing same, found that “a straight denial — perhaps more accurately described as
a bald denial — appears to be precisely what this part of section 13(b) is targeted
at”.?! The defendants submitted that the requirements of section 13(1)(b) were
complied with by pleading a straight denial defence and that the particulars as
sought by the plaintiff impermissibly sought evidence.

The Court, in arriving at its decision, made reference to sections 12, 13(1)(b) and
14 of the 2004 Act. The Court found that while the disputed plea in the defendants’
defences was negative in form it was, in substance, a positive plea to the effect that
the defendants in fact obtained the plaintiff’s consent prior to the index surgery.
Indeed, the Court noted that the defendants accepted that had the pleading been
expressed in such terms, the plaintiff would be entitled to the particulars. The Court
thus held that quite apart from the provisions of the 2004 Act, the plaintiff was
entitled to the particulars, as absent such particulars, the plaintiff would not know
the case he had to meet at trial. The plaintiff had also pleaded various specific risks,
which he claimed he should have been advised of, and the Court found that the
plaintiff was unaware of what the defendants” position was in respect of those pleas.
Collins J. concluded that applying the established principles of pleading, without
consideration of the 2004 Act, the plaintiff was entitled to the particulars. Further,
if he was wrong in that conclusion, the provisions of the 2004 Act put the matter
beyond doubt. While acknowledging that there may be circumstances where it is
not possible to give particulars of a denial, the Court stated that where it was
possible, section 13(1)(b) mandated the provision of such particulars.

To plead or not to plead...that is the question

In the decision of Noonan J. in the Court of Appeal in Naghten (a minor) v Cool
Running Events Ltd,? the focus was on the various pleas of contributory negligence
contained in the defendant’s defence. In this case, the plaintiff, then ten years old,
fell while skating at the defendant’s ice rink and suffered an injury when another
skater skated over her hand. The High Court in this case found that the defendants
had failed to take reasonable care and were negligent in the management of the
rink, and that the accident was reasonably foreseeable in the circumstances.

The defendant appealed to the Court of Appeal on the essential ground (among
others) that the finding of the trial judge amounted to an error of law. In his
judgment, Noonan J. considered the defence, which pleaded general traverses and
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also raised a number of pleas of contributory negligence including, inter alia, a plea
that the plaintiff was the author of her own misfortune and failed to have regard
for her own safety, and that her mother failed to exercise reasonable supervision
and control over her, failed to have regard for her safety, and failed to seek proper
treatment and steps to alleviate her pain and suffering.

The Court noted that despite the express plea in the defence, “at no time during
the course of the trial was any suggestion made to the plaintiff or anybody else that
she had, by her actions, caused or contributed to the accident”.?* The Court found
that while such a plea might be excusable if there was some reasonable basis for
concluding that there was blameworthy behaviour on the part of the plaintiff, no
such issue arose in this case because the defendant had the opportunity of observing
the CCTV footage of the plaintiff skating for the best part of an hour, as well as
consulting with the staff on duty on the day. The Court noted that if these staff
members had witnessed any inappropriate behaviour on the part of the plaintiff,
presumably they would have been called to give evidence and Noonan J. found that
“the defendant must therefore have known that there was no question of the
plaintiff misbehaving or doing anything that could remotely be regarded as
contributing to this accident”.>* On this basis, he found it impossible to hold that
this plea was properly made in the defence.

The Court further found that the same must necessarily apply in relation to the
allegations made against the plaintiff's mother and, for the same reasons, the judge
found that the defendant must have known that there was no basis for any plea
that the accident was caused or contributed to in any way by her negligence in
circumstances where “the CCTV recording showed the plaintiff’s mother as being
barely able to skate, let alone supervise her daughter who clearly did not need such
supervision”.?> The Court concluded that the plea was advanced without any
evidential basis. The Court found that “to suggest to any parent that he or she failed
to have regard for the child’s safety is distressing. To compound that by suggesting
that the same parent negligently failed to take any steps to alleviate her child’s pain
and suffering is doubly upsetting and hurtful”.?® Noonan J. further noted that the
defendant’s only witness as to fact expressly distanced himself from these pleas
under cross-examination and no explanation was forthcoming as to how each of
these pleas came to be made in the defence. Further, the pleas were not withdrawn
and no apology was offered. He stated that “...the days of making allegations in
pleadings without a factual or evidential basis, if they ever existed, have long since
passed,”?” making reference to section 14 of the Civil Liability and Courts Act 2004.
He further stressed that while the focus of section 14 is most commonly on plaintiffs,
it applies with equal force to defendants, and that careful consideration is required
before pleas of the kind are advanced.?® Finally, Noonan J. reiterated the duty on
lawyers to advise deponents, before affidavits of verification are sworn, of the serious
consequences that may ensue if what is sworn transpires to be incorrect.?

In the more recent decision of Collins J. in Morgan v ESB* (where he agreed with
the judgment of Noonan J.), the Court again stressed the need for greater specificity
in relation to pleadings from both the plaintiff and defendants. He analysed sections
10-13 of the 2004 Act, which he had previously considered in Crean v Harty>' He
then reiterated his view that these provisions “are clearly intended to ensure that
parties (including defendants) plead with greater precision and particularly so that,
in advance of the trial, the actual issues between the parties will be clearly
identified”.3? He also noted the “very significant innovation” under section 14 that
pleadings be verified on affidavit both by plaintiffs and defendants, stating that

“the intended effect of section 14 would be greatly undermined if parties were

permitted to continue to plead claims in wholly generic terms”.> In considering the
pleadings in the instant case, Collins J. commented that the majority of the
particulars of wrongdoing contained in the summons were “in boilerplate form,
expressed in such generic terms as to be utterly uninformative”.>* He referenced
pleas such as “the ESB failed to provide a safe place of work” .3 Since the 2004 Act,
he stated that this model of pleading is not permissible, comparing such pleas to
the equivalent of a “Trojan Horse, which can, as needed, be sprung open at trial to
disgorge a host of new and/or reformulated claims”.

What of the plaintiff who attempts to advance a different case
at trial to that which is pleaded?

In the decision of Hyland J. in the case of Irish v Irish,*® pleadings were again
considered in detail. Here the Court refused to allow the plaintiff to advance a
different case at trial to that which was pleaded, and prohibited the plaintiffs
witnesses from giving evidence relevant to matters that did not arise on the
pleadings. The plaintiff in this case had taken a claim for damages against his brother
arising from an injury, which the plaintiff sustained while worming cattle on his
brother’s farm. According to the plaintiff, a bullock, “went cracked”®” when he put
the injection into him, knocking the plaintiff's wrist against a fence, which resulted
in a broken wrist. This account of events differed to that which had been set out in
the report of the plaintiff’s engineer, which advanced a different cause for the
accident. Mid way through the plaintiff's case, the defendant’s counsel made an
application, pursuant to the inherent jurisdiction of the Court, to dismiss the
plaintiff’s case, on the basis that the plaintiff was attempting to advance a case that
had not been pleaded. In considering the pleadings, Hyland J. stated that the
plaintiff's case was pleaded in a very generic way and that it was difficult to know
what the real complaint was from the personal injuries summons. The Court noted
that counsel for the plaintiff recalibrated his case (as he described it), withdrawing
what the Court described as the core complaint, i.e., that the operation was being
carried out in a hazardous manner because animals were being injected in overly
close proximity to other unrestrained animals. In its place, the Court noted, was a
new case that the defendant was negligent in permitting his brother to inject the
cattle through the bars (Hyland J. noted that this was her reformulation of the plea,
but it was not identified as such by counsel). The Court found that what he had said
was that there was no safe system of work and a lack of supervision, but that these
headings do not convey the reformulated case sought to be made against the
defendant. Hyland J. stated that “if the case had been properly pleaded from the
start, it would have identified at least the components | have set out above and
probably much more besides” >

Hyland J. found that the given the deficiency in the pleadings, the defendant did
not and could not have any idea of the nature of the allegation. She further stated
that simply because the matters arise from cross-examination, did not mean that
rules in relation to the requirement to fully particularise a case may be dispensed
with, referring to the judgement of Noonan J. in McGeoghan v Kelly and ors.*® She
stressed the duty of the solicitor to elicit the facts from the client, to instruct counsel,
and for the pleadings to be based on those instructions.*!

While no prejudice was identified by counsel for the defendant, she held that being
required to meet an entirely different case at trial in circumstances where an
engineer’s report had been prepared on the basis of allegations no longer being
advanced, cannot but cause some prejudice, even if it is potentially remedied with

an adjournment and application to amend. She concluded that the plaintiff was



seeking to make a new case, which was not previously pleaded. Rather than accede
to the defendant’s application to strike out the claim, which she opined was a
draconian measure, she restricted the plaintiff’s evidence such that the plaintiff's
witness not yet heard could not give evidence relevant to matters not arising on the
pleadings. The need for increased precision and particularity undoubtedly makes
the drafting of pleadings more protracted. However, under the new Superior Court
Rules, practitioners will not have the luxury of time, with strict time limits for the
delivery of pleadings and even stricter sanctions for those in default.

Rules of the Superior Courts (Procedure on Default) 2021

Practitioners should be cognisant of the new Rules of the Superior Courts (SI
490/2021), which came into effect on November 13, 2021 (hereinafter “the
commencement date”), which significantly alter the procedure on default of
pleadings.”? The main objective of the new Rules is “to reduce the number of court
hearings in cases where there is a motion to seek judgment in default of defence and
to standardise the time periods for delivering certain pleadings”.”® Under the new
Rules, the time for delivery of statement of claim and defence in all cases is eight
weeks. Once an application to dismiss is brought, the Court shall on the first motion,
order the action to be dismissed. While the Court can extend time in the interests of
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justice, the only order the Court can make in this regard is an “Unless Order” and in
the event that the statement of claim or defence is not delivered within that extended

time, the action shall stand dismissed without any further application to the Court.

Parting thoughts...

These new developments should mean greater efficiency in personal injuries
litigation. By requiring all parties to set out their stall at an early stage, and by
standardising the time periods for delivery of pleadings, the need to issue motions
should be reduced, thereby allowing the resolution of matters more quickly.
However, this new system is not without its challenges, particularly in complex
personal injuries actions or medical negligence actions, which require extensive
expert reports before drafting. It is also likely to lead to increased reliance on other
provisions of the 2004 Act, most notably section 8 thereof.*

To date, this provision is often pleaded but seldom relied on. However, with the
arrival of such strict time constraints and the focus on particularity in pleadings, it
will be imperative that defendants carry out investigations as soon as possible in
order to be in a position to draft their defence in the manner and within the time
allowed, thereby increasing the importance of section 8 and early notification by a
potential claimant.
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Climate litigation:

challenging Government failure
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As climate cases against governments increase across the globe, recent judgments in the Netherlands,
Ireland and Germany point to the emergence of an interventionist trend in the approach of domestic

courts to these vital issues.!

Alex White SC

“Climate change is undoubtedly one of the greatest challenges facing all states.
Ireland is no different.”— Chief Justice Frank Clarke

The Glasgow ‘Conference of the Parties” (COP26) concluded on November 13,
reporting progress on coal (though with a setback), methane, carbon credit trading,
and the objective of “keeping 1.5° alive”. There was disappointment and, in some
quarters, understandable despair at the mixed and tentative outcome. Oisin
Coughlan, director of Irish Friends of the Earth, noted that “Glasgow was a staging
post not a finishing line”.2

Every country in the world faces the impact of climate change (some more starkly
and imminently than others). But it is a truism that the climate cannot be stabilised
by any one country — no matter how large, powerful or wealthy. Climate change is
a global phenomenon. It can only be confronted as a global imperative. Acceptance
of this simple truth is what led, in 1992, to the United Nations Framework
Convention on Climate Change (UNFCCC), under the auspices of which the annual
COPs now take place.

However, sovereign interests remain paramount in this arena just as they do in all
global discourse and engagement. This is emphasised in the UNFCCC itself, which
reaffirms, in the preamble, “the principle of sovereignty of States in international
cooperation to address climate change” .3 So, while global collaboration will continue
to be essential, the actions of individual states will remain of critical importance.
International agreements contain limited, if any, enforcement mechanisms. By
contrast, domestic legal orders can afford real opportunities to hold states to account
for their international commitments.

Climate cases against governments and public bodies are on the increase throughout
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the world, notably in Europe. Court judgments are typically grounded in the robust
scientific consensus on the need to limit global temperature increases.* In many
high-profile cases, apex courts have found in favour of litigants and ordered states
to enhance climate action measures. Indeed, the majority of such cases (58%) taken
outside of the US have led to outcomes entailing more effective climate regulation.®
Three recent climate judgments are of particular note in this context. These are
Urgenda® (The Netherlands, 2019), ‘FIE" or ‘Climate case Ireland” (Ireland, 2020),
and Neubauer® (Germany, 2021). Taken together, they point to the emergence of
an interventionist trend in the approach of domestic courts in Europe to the issue
of climate change.

While the comparative analysis of judgments from different jurisdictions and legal
systems must always be approached with caution, nevertheless there are striking
commonalities here. Most significant was the readiness of the courts in each instance
to hold government to account for the sufficiency or credibility of climate action
commitments — whether these were contained in legislation, as was the case in
Urgenda and Neubauer, or in a statutorily mandated action plan, as was the case in
FIE. All three judgments take as a starting point the prevailing scientific consensus
on climate change and the necessity for timely action if its effects are to be
adequately confronted. Each of the judgments refers to the states” responsibilities
under international agreements, notably the COP21 (Paris 2015). These
responsibilities have been recognised — explicitly or implicitly — in the domestic

legislation of the Netherlands, Ireland and Germany.

Court-mandated reduction in greenhouse gas emissions

On December 20, 2019, the Supreme Court of the Netherlands upheld a District
Court order requiring the Dutch Government to implement an emissions reduction,
by the end of 2020, of at least 25% compared to 1990. The case was brought by
Urgenda, a Dutch climate NGO, together with a number of youth applicants. The
judgment was the first in the world to establish a legal duty on a government to
prevent dangerous climate change.

The Dutch Court of Appeal (with which the Supreme Court agreed) noted that
climate science had “long ago” reached a high degree of consensus that the warming
of the earth must be limited to no more than 2°, and that for a “safe” warming of
the earth it must not exceed 1.5°C. Otherwise, the Court wrote, there would be a



real risk of dangerous climate change, and it was:

“clearly plausible that the current generation of Dutch nationals, in particular but
not limited to the younger individuals in this group, will have to deal with the adverse
effects of climate change in their lifetime if global emissions of greenhouse gases
are not adequately reduced”.®

The Supreme Court noted that every country that is party to the UNFCCC, including
the Netherlands, has a responsibility to play its part in accordance with its share of
the global responsibility to address climate change. As to precisely what was required
for the Dutch State to play its part, the various Intergovernmental Panel on Climate
Change (IPCC) reports were of relevance, together with the emissions reductions
agreed internationally in order to limit global warming. A reduction of 25-45% by
the end of 2020 had been targeted as far back as 2007. The Court said that while
this may not have established “a legal standard with a direct effect,” it did confirm
that a reduction of at least 25-40% in emissions was needed to prevent dangerous
climate change.' Despite this, in 2011 the Netherlands had lowered its 2020
emissions reduction target from 30% to 20%,'" albeit with a commitment to
accelerate reductions to 49% in 2030 and 95% in 2050. But given the international

consensus on what was actually required, the Supreme Court observed that:

“...there may be serious doubts as to whether, with the 20% reduction envisaged
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by the State at EU level by 2020, the overall reduction over the next few decades,

which the State itself believes to be necessary in any case, is still feasible...”"?

It was for the Government to show how the proposed reduction of 20% would be
adequate for the achievement of the stated objective, i.e., meeting the targets for
2030 and 2050, and keeping the 2°C and 1.5°C targets within reach. It had not done
so, and this failure to justify or explain its policy approach was a critical issue for the
Court:

“The State has not provided any insight into which measures it intends to take in
the coming years, let alone why these measures ... would be both practically feasible
and sufficient to contribute to the prevention of dangerous climate change to a
sufficient extent in line with the Netherlands’ share. The State has confined itself to

asserting that there ‘are certainly possibilities” in this context.”'?

Although it was emphasised that the specific measures necessary to achieve the
target were for the Government, nevertheless the Court was prepared to order a
reduction in greenhouse gases by at least 25% (instead of 20%) by the end of 2020,
compared to 1990.

European Convention on Human Rights
The benchmark against which the Dutch Court assessed the adequacy of the
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relevant legislation was the European Convention on Human Rights (ECHR). The
Court found that the Dutch Climate Act did not measure up to the State’s
responsibilities to vindicate citizens” human rights under Article 2 (right to life) and
Article 8 (right to respect for private and family life), given that these Articles are to
be interpreted as including a right to be protected against environmental hazards.
While the Netherlands, Ireland and Germany are all ECHR signatories, the manner
of incorporation into domestic law varies. The Convention has direct effect in the
Netherlands, providing the basis for the Court’s conclusion that the Dutch

Government had fallen short in action to address climate change.

Doing what it says on the statutory tin
In FIE, the Irish Supreme Court was not prepared to recognise the existence under

Irish law of a right to a clean environment (the door being left open to future
consideration of such a claim). However, the action was successful in a critical aspect
- namely, a challenge to the Government’s Climate Action Plan.

FIE succeeded in its contention that the 2017 Action Plan was inadequate having
regard to the obligations contained in the 2015 Act governing such plans. The State
had argued that judicial review could extend only to process and not to substance.
Clarke C.J. noted that while it was true that the legislation left policy choices to the
Government, where the law mandates a plan to do certain things, the courts expect

a plan to comply. He stated that:

“...the question of whether a plan actually does comply with the statute in such
regard is a matter of law rather than a matter of policy. It becomes a matter of law
because the Oireachtas has chosen to legislate for at least some aspects of a
compliant plan while leaving other elements up to policy decisions by the
government of the day...

“...whether the Plan does what it says on the statutory tin is a matter of law and is

clearly justiciable”.'

There was an essential issue of transparency here. The Act required that the public
should have sufficient information to enable them to assess whether the Plan was

adequate:

“On that basis, it seems to me that the level of specificity required of a compliant
planis that it is sufficient to allow a reasonable and interested member of the public
to know how the government of the day intends to meet the National Transition
Objective (NTO) so as, in turn, to allow such members of the public as may be
interested to act in whatever way, political or otherwise, that they consider

appropriate in the light of that policy”."

Falling short

Examining the Plan in the context of the accepted need for action on greenhouse
gas emissions, the Chief Justice concluded that the “level of specificity” required
by the Act was absent. He considered that significant parts of it were “excessively

I

vague or aspirational”, citing a number of striking examples from the Plan’s language
concerning the agriculture sector.® The plan fell “a long way short” of what was
required and was therefore unlawful and not in accordance with the 2015
legislation."”

This sense of “falling short” was a theme common to both the Urgenda and FIE

judgments. The Dutch Climate Act lacked any explanation as to how its emissions
reduction target was “feasible” in view of its own stated climate policy objectives.
This was where the Court felt able to intervene. Policy is not for judges. But the
courts can act to ensure that policy statements, targets and legislative measures
have internal coherence and credibility, and are faithful to what the State has said
it is setting out to achieve. Thus, the Dutch Supreme Court ordered the State to
reduce its emissions targets. In the absence of such an adjustment, future reductions
would have to be “more stringent in order to stay within the confines of the

remaining carbon budget”.'®

Offloading to the future: a “disproportionate burden”
Such “offloading” of action to the future was also a central theme of the German

Constitutional Court’s judgment in Neubauer. This case was decided on April 29,
2021, and is arguably the most significant climate judgment against a government
thus far. Again, it was a case brought by a group of youth complainants, who
challenged the constitutionality of emissions reduction targets contained in the
Federal Climate Change Act 2019. They argued that the targets violated Article 20a
of the German Basic Law - the German Constitution — which guarantees the natural
foundations of life for future generations. It was claimed that by introducing a legal
requirement to meet the overall goals of the Paris Agreement, while at the same
time setting insufficiently specific emissions reduction targets post 2030, the law
violated the rights of the youth plaintiffs by irreversibly offloading emission
reduction burdens onto the future.

The Federal Climate Change Act, against the backdrop of the Paris Agreement,
mandated a gradual reduction in greenhouse gas emissions of at least 55% by 2030
relative to 1990 levels. Annual allowable emission levels were set for different sectors
in line with the overall reduction target for 2030. However, no provisions were set
out for the period beyond that year. Instead, the Government was mandated to set,
in 2025, annually decreasing emission amounts for the period post 2030.

In these circumstances the youth complainants argued that they would be faced
with an unreasonable and disproportionate burden in the future. Applying
constitutional principles, including that of proportionality, the Court agreed that
one generation must not be allowed to consume large portions of the carbon
budget, while bearing a relatively minor share of the reduction effort, if this would
involve leaving subsequent generations with a drastic reduction burden and expose
their lives to comprehensive losses of freedom. This, according to the Constitutional
Court, was confirmed by the Basic Law, which obliges the State to:

“...treat the natural foundations of life with such care and to leave them in such
condition that future generations who wish to carry on preserving these foundations

are not forced to engage in radical abstinence...”"

The Court acknowledged that the efforts required to reduce greenhouse gas
emissions after 2030 will be considerable. Whether these efforts will entail
unacceptable impairments of fundamental rights from today’s perspective is

impossible to determine, the Court stated.

Timely action “nothing short of a constitutional imperative”
However, there is a significant risk of serious burdens, which can only be reconciled

with potentially adverse effects on fundamental rights if precautionary steps are



taken to manage the reduction efforts anticipated after 2030. This requires initiating
the transition to climate neutrality in good time. And it means that transparent
guidelines for the further structuring of greenhouse gas reduction must be
formulated at an early stage, providing direction for necessary implementation
processes, and conveying a sufficient degree of developmental urgency and planning
certainty. It was nothing short of a constitutional imperative that further reduction
measures were defined in good time for the post-2030 period, extending sufficiently
far into the future. The German legislation had provided for the updating of the
emissions reduction pathway in a manner that was insufficient under constitutional
law. It was insufficient that the Federal Government was only obliged to draw up a
new plan once — in 2025. It would at least be necessary to specify the intervals at
which further plans would transparently be drawn up.

An “intertemporal right”
In failing to enact sufficiently specific pre-2030 emissions reduction targets, the

State was postponing too much of the burden to the post-2030 period, thus
impairing the rights of the youth complainants in Neubauer. If the State was serious
about arresting global warming, it simply could not fairly or credibly rely on current
policies and legislative provisions. And in the absence of radical adjustments, the
State could not achieve its stated objectives without adversely affecting the future

welfare and fundamental rights of the youth complainants. They and their

generation would be required to bear an inordinate and perhaps impossibly
dangerous burden. In these circumstances the Constitutional Court ordered the
Federal Government to reconsider the targets, clarifying by the end of 20222 the
emissions reduction targets for the period after 2030.

In its assessment of the adequacy of the Act, the Court applied constitutional
principles, including the “right to a future consistent with human dignity”. The
Constitutional Court characterised such a right as “intertemporal” — entailing “an
obligation to safeguard fundamental freedom over time and to spread the

opportunities associated with freedom proportionately across generations”.?'

Conclusion

All three judgments are important and radical in their own terms. They each
demonstrate that governments can be held to their international commitments by
national courts. To borrow from Greta Thunberg, “blah, blah, blah” is not to be a
substitute for credible action, or for plans that have due regard to inter-generational

I

justice. It may be that in its elaboration of the “intertemporal” character of the rights
engaged in Neubauer, the German Constitutional Court judgment is potentially the
most innovative and far-reaching.

That judgment makes it clear that the postponement of risk works a current injustice
to younger citizens who are certain, in the absence of radical state action, to be

adversely affected by the future impact of dangerous climate change.
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Willie Diarmaid Fawsitt BL
June 18, 1949 — November 16, 2021

Willie Fawsitt was born in 1949, the
son of Patience and Sean Fawsitt. His
father practised at the Bar, mainly in
Cork, became Senior Counsel, and then
a Circuit Court judge, like his own
father, and Willie’s grandfather, Judge

-~ =

Diarmaid (Jeremiah) Fawsitt.
Like his grandfather, Willie came to the Bar later in life, in 1996 at the age
of 47, having had a wide and varied career in Ireland and abroad,

particularly in the USA.

He practised continuously from 1996 (including during his illness in 2020
and 2021, even though he then worked on laptop, phone and awful Zoom
meetings, and continued his hope to return to the Bar).

Because he was not able to physically attend work, whether court or
consultations, the Covid pandemic did not affect him as much, and | think
he thought it would distract solicitors from his physical absence.

As | said, he always hoped, almost to the very end, that he would be
returning to his work. He kept his illness very quiet; he did not want
solicitors to discontinue availing of his services.

However, Covid was so cruel for him and his family, like so many others.
For almost all of his hospitalisation, his wife and family could not visit, and
later were very restricted.

Never a bad word

Willie was highly regarded, liked, even loved, by all. | never heard a bad
word about him (and he did not speak ill of his colleagues, even those he
thought gave him a hard time, or would not settle with him). He was liked
by all, from the youngest to the oldest.

The late Maurice P. Gaffney SC was a great pal of his, and Willie looked
forward to celebrating his 100th birthday with him, which unfortunately
could not proceed.

Willie practised very much in the area of employment law and personal
injuries, and took on many difficult stress and bullying cases, difficult
because of the nature of the case, the allegations, and the different parties.
He mainly practised in the High and Circuit Courts, and also practised in
the old EAT (the Employment Appeals Tribunal), Rights Commissioner and
the Labour Court, and more recently the Workplace Relations Commission.
He was always prepared to help those who needed, those with very little,
those who were not in a position to pay for legal representation. He was
persistent, and for the defendants that he opposed (often big
corporations), he was relentless. His clients always knew they got a great

service and a fair run. He would not turn anyone away.
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He was active in many Bar activities, legal and social. He was a great asset
to the Bar tennis club, and was also involved, in earlier years, with the Law
Library Credit Union, and Labour Party lawyers. He climbed Mount
Kilimanjaro with me in 2000, and was such great company. What comes
across from his colleagues is that he was regarded as one of life’s great
gentleman. | heartily agree.

He loved the Bar; he was a barristers” barrister. He loved the Law Library,
the Four Courts, restaurant and “back bar” (or inner sanctum) downstairs,
Hanley’s (now The Dock), Hughes” Pub, for sandwiches and lunch, and late
pints, much later, and Ciao Bella Roma.

Family tradition

Just two days before his death, he watched Ireland beat the All Blacks,
glass in hand with all his family around him — his wife Anne, his eldest son,
Sean (who had so fortunately been able to get back from Melbourne, just
as the Covid restrictions eased), his daughter Jane from Cork, and his
youngest, Robert.

Willie came from a great tradition. Not only his father and grandfather (on
both sides), but his sister, Alice Fawsitt SC, has practised at the Bar since
1978. His beautiful sister Hope was in her final years studying law at UCC,
when in 1977 she died at age 21 on the tennis court.

At the time, she was one of the brightest law students, and a tennis player
of immense ability.

In his last two years, Willie put considerable time and effort into helping
his sister Alice, his cousins Julitta Clancy, and Carol and Ronan Fawsitt, and
Murray, in helping research and collate the 100th anniversary of the signing
of the Treaty, in which his grandfather Diarmaid (Jeremiah) Fawsitt was so
much a vital part (although only recognised very recently).

When | read at his funeral, the words of Saint Paul ... “My life is already
being poured out like a drink, and the time has come for me to depart. |
have fought the good fight to the end; | have run the race to the finish ...”
— moving words, and appropriate, but pouring out a drink? | gulped. This
must have been Willie. He was always re-amending draft pleadings | had
settled for him, but surely he would not do this to Saint Paul? No shame!
Willie, as ever.

Maura McNally SC, our Chair, who studied with Willie in the King’s Inns,
spoke movingly before he went to his rest. He is now most likely
re-amending my draft notice of appeal to the heavenly courts. He will not

let them rest in peace.

We will all miss our pal, my cousin, Willie Fawsitt.
Ercus Stewart



Michedl O Sé BL

Gaeilgeoir, orator, advocate and proud
Kerryman, Micheal O Sé left us on
October 13, 2021, just short of his 58th
birthday, after a tough battle fought with
courage and stoicism.

His passing leaves a deep void, most of

all for his wife Marie, children Muireann
and Piaras, and his brothers and sisters, as well as those who had the good
fortune to know him. Micheal was a gentleman in every sense of the word, a
true and loyal friend, utterly sincere, with undoubted integrity. Moreover, he
was a great colleague who maintained the highest standards, and a fine lawyer
who was appreciated by his many grateful clients.

Enrapturing audiences

We met at a history lecture on our first day in UCG 40 years ago, were called
to the Bar on the same day in 1989, and shortly afterwards entered the Law
Library together. For a whole generation of students, Micheal will be fondly
remembered from his days in the debating chamber of the famed ‘Lit&Deb’,
the Literary and Debating Society at UCG. From his first utterance, he made
an immediate impression. Barrel chested and with serious intent, he would
stand and briefly clear his throat to announce his presence. He was gifted with
a rich deep voice, which along with his distinctive Kerry lilt, enraptured
audiences as he projected like a latter day Daniel O’Connell addressing a
monster meeting. The weekly Thursday debates were usually packed to the
rafters with a raucous, impatient crowd, who would sit up and listen in
anticipation whenever he gave one of his frequent contributions from the floor.
In formal debates, he was a passionate and sometimes ferocious orator. He
would often begin by gripping the podium with his big strong hands and
bellowing forth for several minutes at full volume, denouncing the feeble
arguments of opponents, before suddenly taking a step backwards and
announcing in a hushed voice, to unintended hilarity, that he was now going
to “cool it”. He would then proceed calmly, with relentless logic and an
impressive vocabulary, to demolish any remaining arguments. A hugely popular
figure, it was no surprise when he was elected Auditor of the Society. During
his tenure, he garnered for the Lit&Deb the world record in continuous
debating, on the motion ‘That Ireland is green’, an achievement recognised in
that year’s edition of the Guinness Book of Records. He also represented the
college with great distinction in many intervarsity events and was a popular
figure wherever he went.

While his advocacy style mellowed in practice, the flame was always capable
of being lit if the circumstances demanded it, but only under the most severe
provocation.

OBITUARY

Force of nature

He also debated in his native Irish, coming as he did from the north face of
Mount Brandon, for which he held a huge attachment, and relished spending
every summer there, walking the mountains and beaches with his children and
other family members. It took a particularly strong force of nature to draw him
across the Shannon Estuary to Clare, where he married our colleague, Marie
Slattery, and lived a life of great contentment for the past 25 years. He
immersed himself in the local community around Ruan, where they settled on
a small farm and raised Aberdeen Angus cattle. With the help and expertise of
his great friend Tom Howard, he tackled the restoration of the farmhouse and
outhouses with great enthusiasm to make it the lovely home it is today. Small
wonder then that Micheal resisted the lure of the Inner Bar or any other
advancement, for which he would have been most suited and clearly qualified;

he simply never wanted to leave home.

Fitting tribute

The high regard in which he was held in the community was evident from the
large attendance and organisations represented in the guard of honour at his
funeral. He was particularly involved in the local GAA and took great pleasure
and pride in watching the growing skills of his son Piaras, a gifted hurler.
Micheal’s wit and acuity was evident to the end as he got to spend his last few
days at home with his family. When a discussion arose about how often Piaras,
in his younger days, had put the sliotar through a window, Micheal opened
one eye to join in and stated definitively “Two too many!”

A man of great faith, he was fittingly laid to rest just beside the church in
Ruan. He was a staunch traditionalist, recognised in the lovely rendition of
Tantum Ergo by his sister-in-law, Helen, during the Mass. He would also have
approved of Muireann’s violin recital as the reflection after communion, as her
playing always gave him such great pleasure. He was proud too of her choice
of legal studies, following in the footsteps of Marie and himself. Micheal
retained a life-long interest in history, particularly great leaders and battles,
and was a committed European. He was always ready to tackle any hill or
mountain with a stout stick and gusto, as he did for many years with another
great friend, Sedn Malone, a gifted photographer who managed to capture
the essence of Micheal, complete with his mischievous grin and twinkle in the
eye, in the photograph that adorned his coffin. His passing was marked by his
many colleagues on the South Western Circuit, who paid warm tributes to him

in the courts in which he practised and was held in such high esteem.

To borrow from the sentiments expressed so well in his favourite poem,
Faoiseamh a Gheobhadsa by Mdirtin O Diredin — may he find solace now at
home amongst his people in the west.

BG
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Membership of the Law Library remains strong

despite the pandemic

Despite the reduction in court business and other factors relating to the Covid-19 pandemic,
membership of the Law Library increased in 2021.

Ciara Murphy
Chief Executive

A fall in the number of members of the Law Library had been anticipated over the
course of the last year owing to the reduction in court business as a consequence
of the Covid-19 pandemic. However, that has not transpired and membership
numbers are higher in November 2021 than they were in November 2020, with an
increase of 1.25% in the general membership. That is 27 additional members year
on year. Membership numbers in November 2021, at 2,170, are at their highest
level since 2018 (Tables 1 and 2).

Table 2: Membership — year of practice and male vs female.

Nov.2020 F M Total  %F Nov.2021 F M Total %F
Year 1 26 50 76 34%  Yearl 48 60 108 4%
Year2 34 56 0 38%  Year2 25 49 74 34%
Year 3 B AR 45%  Year3 34 5 & 39%
Year 4 36 4 83 43%  Yeard 31 2 73 2%
Year 5 2 4 78 41%  Year5 33 4 77 43%
Year 6 28 48 76 37%  Year6 29 45 74 39%
Year7 34 4 75 45%  Year7 25 43 68 37%
Year8 36 46 82 4%  Year8 33 40 73 45%
Year9 39 46 85 46%  Year9 32 4 76 2%
Year 10 21 56 77 27%  Year10 38 43 8l 47%
Year 11 28 38 66 42%  Year1l 17 5 69 25%
Fulljunior 368 551 919 40%  FullJunior 379 566 945  40%
SC 67 292 359 19%  SC 65 300 365  18%
Total 784 1359 2143 37%  Total 789 1381 2170 36%

Table 1: Membership — junior vs senior and male vs female.

November 2020 Male Female Total
Junior counsel 1,067 717 1,784
Senior counsel 292 67 359
Total 2,143
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108 newly qualified barristers entered membership of the Law Library in October
2021, which is 33 more than the number of new entrants in October 2020. There
were 82 new entrants in October 2019. The average number of new entrants in the
preceding three years was 88.

In each legal year, the number ceasing membership of the Law Library hovers
around an average of 90 member exits per annum. During the legal year
2020/2021, the number ceasing membership was 91, of whom 49% were female.
There are a variety of reasons why barristers cease their membership, including
appointment as a judge, pursuit of alternative work opportunities, retirement and
personal reasons. Each departing member is invited to indicate their reason for
ceasing membership; however, a significant number choose not to provide this
information (Figure 1).

What are the reasons for the strong level of membership retention?
There is a strong likelihood that the membership retention numbers have been
maintained throughout this difficult period as a consequence of the various
measures put in place by the Council during 2020 and 2021 to provide financial
relief to members. These measures comprised two ‘Covid credits” applied to
membership subscriptions and a further decision to pay the Legal Services
Regulatory Authority (LSRA) levy on behalf of members for a third year. Membership
surveys have also demonstrated that members value the range of services available
to them through the collective structure of the Law Library at a competitive rate,
when compared with the cost of practice outside of the Law Library structure.
Above all else, membership fosters a culture of collegiality and co-operation among
independent barristers, which ensures professional support, enforcement of the
highest ethical standards, and encouragement of continuous sharing and challenging

of ideas and approaches, at all levels of practice.
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FIGURE 1: Reasons for ceasing membership of the Law Library 2020/2021.

November 2021 Male Female Total

Junior counsel 1,081 (+14) 724 (+7) 1,805 (+21)

Senior counsel 300 (+8) 65 (-2) 365 (+6)
2,170 (+27)
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An Update: Irish Justice Community
Response to Afghan Crisis

Financial contributions welcome

Thank you!

Since September, when discussions first arose about how the legal community could respond to the emerging crisis, to
the formal launch of the Appeal in early October, the response has been overwhelming.

But we still need your assistance!

Safe passage and protection for 10 Afghan female judges and their families has been secured, three families have
arrived, with another two whose arrival is imminent.

In line with the community sponsorship model, we hope to match volunteering colleagues for professional and social
supports around each family, once we have better understanding of their individual needs and locations.

Pledges of accommodation have been hugely appreciated, and a number of them have been approved for allocation.
Further offers of accommodation from the professions or in your networks are humbly accepted.

Urgent Priority: Financial Aid https://www.irishruleoflaw.ie/afghanistan_appeal

Food, clothing, health and housing all represent an urgent priority,
in order to support our Afghan colleagues establish themselves in Ireland.

Any contribution, no matter how small can be made directly at the above
link or by scanning the QR Code with your phone

On the morning of what would become her last day in Court, she hugged her three small children
goodbye, leaving them in the care of her mother, fearing she might never see them again.
A few hours later, her husband called and then her mother called, both begging her to
leave Court because of the approach of the Taliban.
- Afghan Judge, recently arrived

Particular gratitude for the ongoing sponsorship of this Appeal is extended to the leadership
of all the contributing organisations.

Further details of the Irish Justice Community Response, and the coalition partners, can be
found at: https://www.lawlibrary.ie/afghanassistance/



@ Mercer welcome to brighter

what's the simplest way to
save up to 40% of income tax?

Put money in
your pension
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The Bar of Ireland Retirement Trust Scheme
Open to all members of the Law Library under 75 years of age.

Contact your Mercer Bar of Ireland Pension Team on 01 605 3066 or Grainne McEvoy,
Nicola Walshe or Donal Coyne via email at grainne.mcevoy@mercer.com,
nicola.walshe@mercer.com or donal.coyne@mercer.com.




