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LSRA
On May 3, 2017, The Legal Services Regulatory Authority (LSRA) published two

reports:

1. Legal Partnerships: this report is the result of a public consultation on the

regulation, monitoring and operation of ‘legal partnerships’ carried out by the

Authority as required under section 118 of the Legal Services Regulation Act. It

also set out the proposed approach that the Authority intends to take and makes

recommendations as to the regulation, monitoring and operation of legal

partnerships, following the responses received from consultees. Of note is the

recommendation to seek more time to develop both an appropriate strategy

around the introduction of such structures and also the resources to support that

strategy. Further consultations are likely in that regard.

2. Multi-Disciplinary Practices: this report was prepared on foot of the requirements

of section 119 (1) and (2), LSRA 2015, and is an initial report on the

establishment, regulation, monitoring, operation and impact of multidisciplinary

practices (MDPs) in the State. A public consultation on MDPs commenced on

May 2, 2017, and a working group of the Council is preparing a submission in

that regard.

A third consultation also commenced in April in respect of certain matters relating

to barristers. Submissions have been invited in respect of the client monies’

restriction and restrictions on a barrister receiving instructions in a contentious matter

directly from a person who is not a solicitor. Again, a working group of the Council

of The Bar of Ireland is preparing a detailed submission in response to this

consultation, to be submitted in early June 2017. Members are encouraged to read

both the submissions made by the Council in response to the consultations and the

reports published by the Authority, which are available on its website. A sincere

thanks to the members of the LSRA Committee and working groups, who continue

to invest many hours in the production of these high-quality submissions, which

have received numerous compliments.

Father of the Bar

Colleagues may be aware that Paul Callan SC recently retired from practice and

consequently relinquished his role as ‘Father of the Bar’, which he occupied for many

years. I wrote to Paul on behalf of the Council to thank him for his commitment and

collegiality over the 60 years of his membership. His reputation as a fearless advocate

for individual rights and contribution to the development of the legal profession

deserve to be acknowledged. In responding, Paul has passed on his wish to his

successor that he would have every success and enjoyment in that role. The mantle

now passes to our esteemed colleague Ronnie Robins SC, a member for 55 years,

since June 1962. Ronnie has for many years given his time and energy to assist the

Council, in particular on its Professional Practices Committee. I know that he is

delighted to have attained Fatherhood after such a long wait.

Professional indemnity insurance compliance

Sincere thanks are due to the overwhelming majority of members who supplied a

copy of their professional indemnity insurance compliance certificate to the

Regulation Department. The co-operation of members with the new approach that

had to be taken is very much appreciated.

Four Jurisdictions Conference

The Four Jurisdictions Conference took place in Dublin over the weekend of May

5-7, 2017. Owing to the hard work of Judge Mary Finlay Geoghegan and a team of

volunteers, ably supported by Rose Fisher, Events Manager, the event was a roaring

success, and has resulted in the creation of new friendships with colleagues

throughout the four jurisdictions. The Conference is a fantastic annual event and I

look forward to attending in 2018.

Brexit – an opportunity to expand the market for legal services 
in Ireland

The Bar of Ireland has had numerous engagements with Government departments

and agencies, politicians and the legal community to work towards an increased

trade in legal services from Ireland to the international sector. Following Brexit,

Ireland will be the only English-speaking common law jurisdiction fully integrated

into the European legal order. This will help to attract financial and other service

industries into Ireland and will provide an opportunity to increase the market for

legal services in Ireland. In particular, it will encourage international companies:

� to incorporate Irish law as the governing law of contracts, in place of English law;

� to designate Ireland as the forum for the resolution of any disputes in relation to

those contracts, whether by way of litigation or arbitration; and,

� to use Irish lawyers to advise on European law.

If Irish law can become the proper law of international

contracts, it will inevitably increase the volume of

work done by legal service providers in Ireland,

including by increasing the volume of litigation and

arbitration in Ireland. Considerable work is required

by all stakeholders to take advantage of the

opportunity to increase trade of legal services to the

international sector.
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MESSAGE FROM THE CHAIRMAN

Reports and consultations
Developments at home and abroad require the Bar's close attention.

Paul McGarry SC

Chairman, 

Council of The Bar of Ireland
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Limits to access
This edition focuses on determining how
certain provisions might facilitate or impede
both civil and criminal cases.

After the heady days of the Celtic Tiger and the savage recession that

followed, the Irish courts are still grappling with the actions for debt

recovery that are the inevitable result of boom to bust. Recent media

speculation suggests that many lenders and vulture funds are only now

beginning to bring debt recovery proceedings and that such litigation may

peak in the Irish courts in 2017. Given that it is now almost nine years since

the collapse of Lehmann Brothers and the Irish State guarantee to banks,

the Statute of Limitations is now a key issue in any action for loan recovery

and may provide a basis for resisting an order for judgment. In this edition,

we analyse when the Statute starts to run in different types of debt

recovery actions and we explain the ramifications of recent judgments in

the area.

In criminal law, we note the recent enactment of a long-awaited provision

aimed at creating a protocol for the disclosure of counselling records of

victims in prosecutions for sexual offences. The disclosure of such records

raises many complex issues surrounding the balance between the right to

a fair trial and the right of access to confidential counselling. Our article

on this yet to be commenced provision suggests that it may contain

anomalies and may lead to lengthy litigation to determine how it is to be

applied in practice.

It is also timely to look at the operation of the Supreme Court post the

33rd amendment to the Constitution and the extent to which appeals can

now be taken to that Court. Our writer teases out the situations where a

litigant may be restricted in seeking leave to appeal to the Court of Appeal

but might still be able to avail of an appeal to the Supreme Court. This

analysis contrasts the test for an appeal to either court and is particularly

relevant in the field of immigration and planning law.

Finally, our closing argument laments the failure to implement a fully

functioning costs system under the Legal Services Regulation Act.

Hopefully, we will soon have much needed action in this area.

Eilis Brennan BL

Editor

ebrennan@lawlibrary.ie

Guests from New York
On Thursday and Friday, April 20 and 21, The Bar of Ireland hosted over 100

delegates for the New York State Bar Association (NYSBA) International

Section Spring Meeting 2017. The conference was chaired by Neil A.

Quartaro, International Section Chair, Watson Farley & Williams LLP, Paul

McGarry SC, Ireland Co-Chair, Chairman of the Council of The Bar of Ireland,

and Edward K. Lenci, US Co-Chair (NYSBA), Hinshaw & Culbertson LLP.

Proceedings opened with a meeting in the Dublin Dispute Resolution Centre

between The Hon. Mrs Justice Susan Denham, Chief Justice of Ireland, Neil

A. Quartaro, Chair, New York State Bar Association International Section,

Claire Gutekunst, President, New York State Bar Association, and Paul

McGarry SC, Chairman, the Council of The Bar of Ireland. This was followed

by two plenary sessions entitled:

1. Searching for a common language: a comparison of some regulatory and

ethical issues in Ireland, the United Kingdom, and the United States.

2. 'View from the Bench': Perspectives on judging.

Day one ended with delegates being treated to a wonderful evening of

traditional Irish music in The Sheds Bar.

Day two adopted a twin-track approach with a variety of panel sessions

taking place throughout the day, including: the impact of recent EU decisions

applying the ‘EU state aid provisions’ to tax treatment of European and

multinational companies; changes in privacy regulation and the potential role

of the Irish privacy office as the designated EU regulator for US companies;

practice of law in Ireland and New York and the merits of both as centres for

dispute resolution; and, the impact of Brexit on attorneys, their practices and

their clients: where are the likely winners?

The event concluded with a Gala Dinner in The Honorable Society of King’s

Inns.

From left: Mr Justice Robin Knowles CBE, High Court of England and Wales; Paul

McGarry SC, Chairman, Council of The Bar of Ireland; Claire Gutekunst, President,

New York State Bar Association; Mrs Justice Susan Denham, Chief Justice of

Ireland; Loretta A. Preska, Immediate Past Chief Judge of the US District Court

for the Southern District; and, Neil A. Quartaro, Chair, New York State Bar

Association International Section.
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A one-day faculty training session took place on Saturday, April 8,

involving six visiting faculty (including two judges from England), 18

faculty members and nine first-year volunteers. There were two main

sessions covering witness handling and case analysis. 

Both the new and the existing faculty members were trained in the

Hampel Advocacy Method by the six highly-experienced and

enthusiastic tutors. The latest advocacy course took place in the CCJ on

Thursday and Friday, April 20 and 21, with 27 participants, 16 faculty

and 15 first-year volunteers. 

This course was aimed at members in years 2 to 7, and thanks to Aon’s

continuing sponsorship of the advocacy programme, the fee is kept low

at ¤50. It is a testament to its success that several participants were

previously first-year volunteers.

Advanced AdvocacyFocus on construction law
The Construction Bar Association (CBA) held its fifth major open conference

event on Friday, April 28. Three panels of leading construction law

practitioners delivered papers on a broad range of topics, including the

resolution of construction disputes, and issues arising from recent

developments in the area of construction procurement, planning law and

the Public Works Contracts.

The CBA was delighted to also welcome two eminent keynote speakers: Sir

Antony Edwards-Stuart, former Judge of the High Court of England and

Wales and former Judge in Charge of the Technology and Construction

Court, and the Hon. Mr Justice Peter Kelly, President of the High Court,

who together addressed the operation of the Technology and Construction

Court.

The event was well attended and enjoyed by an audience of over 100,

comprising solicitors, barristers, construction professionals, contractors, and

construction dispute resolution practitioners, all commending the array of

topics that were covered and the excellent quality of papers delivered.

From left: Catherine Donnelly BL; Neil Steen SC; Senan Allen SC; and, Gerard Meehan BL.

From left: Mr Justice Peter Kelly, President of the High Court; Sir Antony

Edwards-Stuart, former Judge of the High Court of England and Wales and former

Judge in Charge of the Technology and Construction Court; and, Mark Sanfey SC,

Chairman of the CBA.

Presentation to Seanad 
Brexit Committee
On May 4, 2017, Chairman, Council of the Bar of Ireland, Paul McGarry

SC, addressed the Seanad Special Select Committee on the UK’s

withdrawal from the European Union, outlining potential implications

for civil justice issues from hard and soft Brexit scenarios.

In a session of the Seanad Select Committee that focused on the

implications for the Irish economy that may arise from Brexit, he pointed

to the opportunities for Ireland in the area of legal services, but also to

the challenges that are likely to arise in the area of civil law given the

deep economic and personal ties Ireland has with the United Kingdom.

Given that the treaties, regulations and directives of the European Union

determine civil justice in so many diverse areas, the departure of the UK

from the EU will have wide-raging implications for Ireland.

In particular, the Chairman detailed areas of concern under the following

headings: civil jurisdiction and the recognition and enforcement of

foreign judgements; financial services and insurance; and, insolvency.

The full submission by The Bar of Ireland to the Seanad Special Select

Committee on the UK’s withdrawal from the European Union is available

on www.lawlibrary.ie.

Survey of members on circuit
A total of 536 members responded to the recent survey undertaken to

ascertain the views of members who practise on circuit in relation to their

membership of the Law Library and the challenges they encounter in

practice. 

This was a response rate of 47%. Areas for improvement in Bar Room

facilities were highlighted, as well as feedback from each circuit in relation

to court sittings and listings.

A series of meetings with members around the country is underway to

share the feedback from the survey and set out the actions that will now

be undertaken to address the concerns raised by members.
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The Bar of Ireland hosted the Four Jurisdictions Conference in Dublin from

May 5-7, 2017. The Bar of Ireland welcomed members of The Bar of Northern

Ireland, Faculty of Advocates, The Bar of England and Wales, The Middle

Temple and their judiciary for a weekend of networking and discussion.

The weekend’s events commenced with a welcome reception and dinner

hosted by Paul McGarry SC, Chairman, Council of The Bar of Ireland, in the

Kildare Street and University Club.

On Saturday, proceedings opened with 110 delegates attending the Dublin

Dispute Resolution Centre for a conference addressing four key areas:

1. Free movement within the four jurisdictions post Brexit: can or will free

movement or the common travel area survive?

2. Stress-induced psychological injuries in the workplace: when is an employer

liable?

3. Divergence of systems: discovery vs disclosure – burdens and benefits –

how do we strike a fair balance?

4. Freedom of expression – no longer an unbending individual freedom?

Following the conference, delegates and guests attend a reception and dinner

hosted by Chief Justice Mrs Justice Susan Denham in The Honorable Society

of King's Inns. The weekend’s events concluded on a beautiful day at the

National Museum of Ireland Collins Barracks. Delegates enjoyed an illuminating

lecture by Mr Justice Donal O'Donnell on 'The Asgard and the 1914 Howth

Gun Running', followed with access to the Asgard exhibition.

Special thanks to the chairs, speakers, delegates and Young Bar organising

committee for making this year’s Four Jurisdictions Conference a huge success.

Four Jurisdictions Conference

Bloomsbury Professional had reasons to be cheerful at the recent AIB Private

Banking Irish Law Awards 2017. Sandra Mulvey, General Manager (Ireland),

Bloomsbury Professional, accepted the Legal Book of the Year Award on behalf

of Dr Thomas B Courtney, author of The Law of Companies, 4th Edition.

Meanwhile, Mr Justice Ronan Keane, who is a Bloomsbury author, was the

recipient of the Lifetime Achievement Award. Mr Justice Keane was presented

with his Award by Julie Brennan, Managing Director of the Institute of Legal

Research & Standards.

Bloomsbury winners

NEWS

Sandra Mulvey, General Manager (Ireland), Bloomsbury Professional, accepted

the Legal Book of the Year Award on behalf of Dr Thomas B. Courtney.

Julie Brennan, Managing Director of the Institute of Legal Research & Standards,

presents Mr Justice Ronan Keane with his Lifetime Achievement Award.

From left: James Mure QC; Mark Mulholland QC; Lord John Dyson

(England and Wales); and, Mr Justice Peter Kelly.

From left: Angela Grahame QC, Vice Dean, Faculty of Advocates; Lord Justice

David Bean; Marguerite Bolger SC; and, Frank O’Donoghue QC.

The Four Jurisdictions Conference welcomes delegates from Ireland, 
Northern Ireland, and England and Wales.



It has been an eventful year since I became the Co-ordinator of the Voluntary

Assistance Scheme (VAS). As always, there are several branches of the VAS that run

concurrently. 

Requests for assistance

The first branch and the everyday work of the VAS is considering requests that we

receive from charities, NGOs and civic organisations seeking pro bono assistance for

themselves and their clients. On a daily basis, the VAS facilitates pro bono advice

on issues as diverse as corporate governance, landlord and tenant law, employment

law and probate. As always, the organisations that benefited were most grateful and

impressed with the barristers who so willingly and selflessly offered the benefit of

their knowledge and expertise. Since my inaugural article in the July 2016 The Bar

Review, the VAS is providing or has provided assistance in over 40 matters. It is such

a great honour to witness the generosity and kindness of our colleagues.

Publicising the VAS

The second branch is the ever-present need of the VAS to publicise its existence

and resources to those who could benefit most from it, but are unaware of it. To

that end, Shirley Coulter of the Communications and Policy Division of the Bar and

members of the VAS committee, in addition to myself, will once again be attending

The Wheel's Annual Conference & Expo in the Conference Centre in Croke Park on

June 28, 2017. This is Ireland's largest annual gathering for community, voluntary

and charity organisations. Last May, the VAS exhibited a stand where we informed

over 50 charities of the resources available to them through the VAS and formed

lasting connections with them. Indeed, many of these same charities and NGOs took

part in the advocacy training offered by esteemed colleagues through the VAS.

Speaking for Ourselves

This creates a stylish segue into the third branch of the Scheme. In the past, the

VAS has co-ordinated and facilitated the 'Speaking for Ourselves' advocacy

workshop for charities. This is where The Bar of Ireland provides pro bono oral and

written advocacy training to charities and NGOs, and exceptionally talented barristers

run workshops for their chosen representatives on all the elements of effective

advocacy. We will be hosting the event again in 2017, and hope to host more similar,

though perhaps not identical, events in the near future.

The VAS needs you!

The fourth and final branch of the current workload is to update and improve the

current barrister database. Barristers email vas@lawlibrary.ie daily expressing their

wish to assist, but we can never have enough to call upon. In my previous article, I

implored my junior colleagues to get in touch. You did in your droves and we are

most grateful. I would now ask our more senior colleagues, senior juniors and senior

counsel to put their names forward, so that charities, NGOs and civic organisations

can benefit from their profound knowledge and extensive experience. As you read,

many of you will resist the urge to contact me today as you are tied up with the

obligations of your practice and fear that you cannot assist immediately upon

request. Fear not, we understand, but it would still be of huge service to know that

we may call upon you, and any specialist knowledge that you possess, when there

are fewer demands on you in the future. So, paraphrasing absolutely nothing at all,

the VAS has done a lot, but has an awful lot more left to do.

VAS UPDATE
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Volunteer
with VAS

The Voluntary Assistance Scheme
continues its work providing pro
bono legal assistance to those
who need it, and the Scheme
needs your help.

Libby Charlton BL





There are three things that every member of the Law Library needs to know about

the new EU General Data Protection Regulation (GDPR):

� it is happening, effective May 25, 2018;

� it will affect every member; and,

� it will radically alter how you obtain, process and manage information.

Let’s look at the 'why', 'when' and 'what' of this much-discussed new Regulation.

Why?

Consistency of data protection directives across the Union has been lacking. The

advent of the internet, and the way in which EU citizens are marketed to from within

and from outside member states, has necessitated a fresh look at how the data of

individuals is managed and what protections are required for that data.

The new Regulation gives new rights to data subjects (those whose data you hold),

and it clearly calls out the role of data controllers and data processors (see panel).

It allows for data access requests by data subjects and places an accountability on

data controllers for the manner in which they collect, process and store data. 

The regulation applies to all data of an identified or identifiable natural person, such

as name, location, physiological, genetic, mental, economic, cultural or social

identity. The Regulation also identifies special categories of information to which

an increased level of protection is afforded. Examples of these categories are health,

criminal convictions, racial, political or religious data.

When?

The Regulation is active from May 25, 2018, and as it is a Regulation it is enforceable

across the entire EU. Interestingly, despite the Brexit situation, the UK government

has indicated that the GDPR will apply. A lead-in period of two years was put in

place when the final text of the Regulation was agreed. This was to afford all

organisations the time to understand the obligations required of them under the

new Regulation and to implement the necessary changes to ensure compliance.

What?

As an indication, the existing data protection acts, including amendments, total 90

pages. The new GDPR is 260 pages long, and the additional elements are significant.

For members of the Law Library, the most significant aspect of this Regulation is

that it applies equally to sole traders and multinational corporations. So, if you have

read this far, please continue to find out what measures you can take to avoid

interaction with the Office of the Data Protection Commissioner (ODPC).

Pressing matters

There are a number of more immediate and interesting challenges for members:

Data controller/data processor
Members may well be either or both controller and processor. Both have clearly

defined responsibilities under the Regulation, and members would be well served

to study these carefully. A good approach to this entire issue would be to consciously

change your mindset about the data you have today. Consider yourself as the

custodian rather than the owner of all personal data you have today, and treat it

accordingly.

Data processing
Every data subject has rights and their data needs to be processed only in accordance

with the purpose for which it was provided. Ask yourself what the purpose is for

which you use that data and what is your legal basis for processing that data.

Consent is a valid reason, but consent can be withdrawn. If you need to pass some

or all data to a third party, do you have permission to onward share that data?

Similarly, if you are in receipt of third-party data from others, have they obtained

the permissions appropriate to its transfer to you and for your use?

Breach notification
If personal data held by you is lost or stolen, then the ODPC must be informed

within 72 hours of this breach. Every data subject whose data was lost/stolen needs

NEWS FEATURE
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It is vital that members
familiarise themselves with
their responsibilities under
the EU General Data
Protection Regulation.

John Kane, IT Director
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to be informed as to the loss. This is a major overhead before the inevitable

reputational damage is considered.

Administrative fines
In the event of a breach, the ODPC can impose administrative fines. This is significant

as previously there was no mechanism for the ODPC to levy fines. As the ODPC

budget will never be adequate, expect any opportunity to levy administrative fines

to be enthusiastically embraced.

Right to compensation
In addition to administrative fines, data subjects can now sue for compensation for

material and non-material damages.

Data retention and the right to be forgotten
The new Regulation is onerous in the rights it confers on data subjects to be

forgotten. However, it is also pragmatic and allows for the inevitable conflicts that

will occur, such as the six-year Revenue Commissioners retention rule. The issue of

a data retention policy is very interesting, and members will need to balance their

policies here as appropriate to their activities. The more data you hold, electronically

or on paper, the bigger the challenge to secure it and afford it the protection the

ODPC may deem appropriate. Regardless, you should have a data retention policy

so that you can prove to the ODPC, if required, that you consciously decided on a

policy and the reasoning behind that policy.

Office 365

The Regulation calls on member bodies, such as ourselves, to develop a framework

for members to assist with their compliance. The Bar Of Ireland is investing to ensure

that we meet this requirement. First, and let's be very clear here, the organisation

alone cannot make you compliant. Compliance activity is your own direct

responsibility. However, there are many ways we can help, and our GDPR framework

brings these together as a benefit of membership.

We have chosen a technology platform to provide enhanced security and encryption

services to members in line with the requirements of the GDPR for encrypted data

as best practice. Our migration to Office 365 email and cloud storage will extend

our encryption and security capability. 

This is particularly important, as breach notification to the ODPC is not required in

the event that an encrypted device is lost/stolen. To further enhance this service,

we are offering a database to record which devices members have encrypted, and

these can be periodically checked and recorded in case the information needs to be

verified.

Encrypted cloud storage is being provided to members. This can also be used as a

collaboration and file-sharing tool, and details will follow once we have completed

the migration of our email accounts.

From October next, the facility to encrypt attachments to outgoing emails will be

available. This will further protect the integrity of the information in your client

communications and ensure that the information can only be viewed by the intended

recipient.

Start now – today

Carefully examine the data you hold and see which categories it falls into. Consider

if you have valid grounds to process the data you have in light of how you came to

have that data. Adopt or develop a privacy notice as appropriate to your own

operations. It is important that you should review all contracts with third parties

who process data on your behalf to ensure that you are giving them the permission

they require to fulfil their role, and that they are able to provide you with the

information you need to satisfy yourself that the processes and procedures they

employ to protect your data are compliant with the new Regulation.

In members' interests

Any non-compliance in this space is publicly reported, and reputational damage can

be avoided by ensuring that data is properly obtained, processed and stored.

The Bar of Ireland Code of Conduct calls for client communications to be encrypted.

There are guidelines on encryption in the IT part of the members' section on our

website. All members should have their computers encrypted as a basic risk

management measure.

Finally, and not for the scare value, the extent of the administrative fines that can

be imposed are very significant – up to 4% of global turnover or ¤20m depending

on the breach. The EU is sending a message that privacy is important and should

be built into all data processing that we undertake.

The Bar of Ireland is taking the GDPR and the entire issue of cybersecurity very

seriously. We have one cyber identity, lawlibrary.ie, and we work continuously to

protect that for the good of all members.

If this article has brought up any issues that you wish to discuss further, please

contact the IT helpdesk directly. For a wider view of the GDPR and how it will impact

your business, please look at the recorded CPD session that was delivered on January

19, 2017, which is available on the CPD section of the members' website.

NEWS FEATURE
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Data subject

The data subject is a living individual to whom personal data relates.

Data processor

The data processor is any person (other than an employee of the data

controller) who processes data on behalf of the data controller.

From: http://www.opt-4.co.uk/dictionary/SubjectAccessRequest.asp

Data controller

A data controller is the individual or the legal person who controls and is

responsible for the keeping and use of personal information on a computer or

in structured manual files.

From: www.dataprotection.ie

Glossary of data terms



After 20 years in journalism, including as the first female political correspondent

for an Irish daily newspaper, Emily O’Reilly was a familiar face and voice in the

Irish media, but in 2003 she exchanged this role for the post of Ombudsman and

Information Commissioner, a position she held until 2013, when she was elected

European Ombudsman by the European Parliament. Leaving journalism wasn’t

easy: “I loved it, loved writing, and when the position [of Ombudsman] was

offered, it took a while to decide to take it”.

But as a self-confessed “political nerd”, the role, which also included being an

ex-officio member of the Standards in Public Office Commission, the Referendum

Commission, the Constituency Review Commission and the Commission for Public

Service Appointments, was a fantastic opportunity to do something new, and to

step into a public service role. She sees specific parallels between her current and

former roles: “People often use the analogy of ‘poacher turned gamekeeper’, but

while I’m not able to be as outspoken as I might have been, I’ve found as

Ombudsman that you are, to some extent, in the same space as you are as a

journalist: between the people and the administration”.

Whatever about journalistic objectivity, the Ombudsman might be said to be the

ultimate objective position: “That is your strongest power. I’m not a judge. No

one has to do what I recommend (although overwhelmingly they do). The power

of the office comes from its independence, but you also have to constantly

demonstrate that independence, not just to the people who are complaining to

you but also to the institutions that you are investigating”.

The French use the term médiateur/médiatrice for Ombudsman, but Emily feels

this doesn’t adequately describe the role: “I don’t see myself as a mediator in the

sense that whatever’s fine with people is fine with me if they both agree. You’re

looking at a set of principles, at the law and so on, and you’re giving a decision

that equates with the best practice in relation to good administration, not one

that either side is going to fully like. But I think once the institutions think that

you’re giving them a fair shake, that you’re not automatically cleaving to the

complainant’s side of things, then that copper-fastens your independence and

makes it easier to get recommendations across the line”.

Move to Europe

In 2013, the opportunity arose to stand for election to the European position,

which she admits was “terrifying at the time”. The role would also mean moving

to Strasbourg, and Emily openly admits that as a mother of five relatively young

children, it was a very difficult proposition: “I think that women in general find it

more difficult to compartmentalise the different elements of their lives than men

do. In the end, it was my husband who said I should stop looking at it in terms of

negatives for the family and look at the positives instead”.
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European Ombudsman Emily O'Reilly spoke to The Bar Review about her work, the rule of
law in the EU, and the role of the Ombudsman's office.
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With significant reform of the Irish Ombudsman’s office during her tenure, as well

as amendments to freedom of information legislation, Emily felt she had

accomplished a lot, and the idea of a move to Europe was very attractive, despite

the family and professional concerns, so she “plunged in”: “I campaigned in a very

Irish way, by meeting people, talking to them and asking them for support. I met

about 80 MEPs over the course of a few months”.

The rule of law

It only takes a brief glance at the website for the European Ombudsman’s office

to see the large number of staff who have legal training. While Emily is in favour

of having a diverse staff, with a range of experience and skills, she acknowledges

the importance of the law both to her office and in the overall EU context: “Most

of the investigative team here have law degrees. The EU generally places a high

premium on law, which is understandable, as to try and keep 28 (shortly to be 27)

countries together, the rule of law is very important. And obviously, when you’re

going head to head with the legal services of the Commission or some of the other

big agencies, you have to have good skilled, trained people there”.

She points out, however, the importance of preserving the distinction between

being a lawyer and being an ombudsman: “The law is an important part of good

administration but it’s just one part. Just because an act is not illegal doesn’t mean

it’s not wrong in terms of administration. It can sometimes be a bit of a struggle

to look at cases not as strictly legal, but to look at other issues. How was the

person treated? How are people treated in similar circumstances? There are lots

of things that can constitute maladministration that could never be litigated”.

For Emily, the primary principle underpinning the role is fairness: “I see the role of

Ombudsman as balancing out the power imbalance between a complainant and

the institution. We lend our knowledge, expertise and status to the complainant

so that when they, through us, argue their case with the institution, they are

empowered to do so”.

Well served

How citizens are treated in their interactions with the legal profession/courts is

undoubtedly a benchmark of fairness and accountability in any society, and Emily’s

sense of the Irish system is largely positive: “I think that generally the Irish people

are well served by the courts. I’ve never heard any significant debate about their

independence or rulings. I know there’s an issue about judicial appointments at

the moment, and I understand that, but I’ve never had any sense that there was

a political judiciary in the sense of making party political decisions, and I think

that would be the generally held view”.

She expresses disappointment that the long-mooted legal services ombudsman

never came to pass. Having seen the office operating in other jurisdictions, she

feels it would offer an “independent, accessible, free, impartial” option for those

who might have an issue with the legal profession: “People still find the costs of

going to court prohibitive, and that is a denial of justice. You also hear frustrations

about the length of time it takes. The legal service generally is held in high respect

but I think people do sometimes have frustrations”.

The service, if it were properly audited over a period of time, would be a way to

find out exactly what types of issues are arising, and how well services are working.

It would also be helpful to legal professionals, she says, enabling them to look at

their practices, and reform if necessary. She points out that in Sweden (where,

interestingly, the office of ombudsman originates), the Ombudsman supervises

the courts and judges, not in terms of their decisions, but in terms of procedures.

While she admits that she and her European colleagues are sometimes quite

envious of this, it’s not something that would work in every jurisdiction.

She also welcomes the apparent fast-tracking of the Judicial Council Bill, which

she feels will be a valuable addition to the legal system in Ireland.

The worst of times?

Our conversation took place prior to the final round in the French presidential

election, which saw Emmanuel Macron comfortably defeat Marine Le Pen.

However, the unprecedented nature of that election, along with other significant

events in Europe such as Brexit, seem to have brought to the surface a

deep-seated unhappiness with, even mistrust of, EU institutions and of the

European project as a whole. While the clearly pro-European nature of the French

result will no doubt have eased tensions in Brussels and Strasbourg, these larger

issues remain to be addressed, and Emily says EU officials must tread carefully

when addressing them: “We all have ‘skin in the game’ – we’re all here and

employed, so we have to be careful that our comments are independent. I think

a lot of the criticism the EU gets is sometimes because of misunderstanding or

lack of knowledge of how it actually works. When people talk about the faceless

bureaucrats in Brussels making the laws and imposing them on us, they forget

that the Commission proposes legislation but the co-legislators are the Parliament

and the Councils made up of the heads of state and all of our domestic ministers.

These drive the overall strategic vision at any time”.
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The path to Europe
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whose roles included many years as a political correspondent with prominent

print and broadcast media. She is a graduate of University College Dublin and

Trinity College Dublin, and was the recipient of a Niemann Fellowship in

Journalism at Harvard University. A native of Tullamore, Co Offaly, she is married

with five children.
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She understands the frustrations, particularly as they have been portrayed in

discussions around Brexit: “The EU is complex. When you’re trying to knit together

so many different people, cultures, legal systems, languages, it’s going to be

complicated, and when things are complex, and they feel distant, people

sometimes feel stupid if they don’t understand them, and then they get angry

with the people who make them feel stupid”.

She says member states each have a role to play in offering a genuine answer

to those who feel angry and disenfranchised. Many younger EU citizens in

particular take things like freedom to travel and study across the EU, or the

many social benefits of membership, for granted. Yet a narrative can all too easily

arise where positive developments are credited to national governments and

negative ones to “bold Brussels”. Emily acknowledges that Ireland has been

quite good at crediting the EU for its good works, but says she understands the

same isn’t true of the UK, and this was a likely contributing factor in the Brexit

result – people in areas of Britain that had benefited enormously from EU

financial aid simply didn’t know about it. She emphasises, however, that it’s not

about being in “a constant state of gratitude”: “The EU doesn’t tell its own story

well enough. I don’t think the EU can stand and say defensively ‘we’re right and

the Brits are wrong’. There’s a caricature of the EU that is portrayed in the British

media, and when you come back with what many people see as boring facts

and the Mail is trumpeting something far more enticing and passionate, it’s

difficult. The dramatic story that begins with the Second World War – that’s

ancient history. A new story has to be told”.

She does feel, however, that for all the upheaval, there has been an unlikely

positive effect: “It has ‘sexed up’ the EU. People are now putting names to

institutions, and they see dramas being played out. I’m not suggesting they do it

long term because it’s destabilising and debilitating, but it has engendered a lot

more debate and interest in the EU and at some level that has to be positive. It

also gives us an opportunity to really look at this project again”.

Storytellers
Emily sees the Ombudsman’s office as having an important role to play in telling

this new story. Her office has been working on transparency in Brexit, and in other

areas, such as trade negotiations: “I’ve tried to make the office more useful, more

relevant, and give it more impact, and I think that has happened in a number of

areas. I worked on an investigation into the transparency of the TTIP [Transatlantic

Trade and Investment Partnership] negotiations. My work and also the input of

Parliament and various members of civil society transformed the Commission’s

policy. The old days of doing deals behind closed doors are gone, so they

transformed their communications policy and put transparency as one of the key

elements. That is also manifesting itself in Brexit”.

In addition, she is particularly proud of another project that highlights the

excellent work done in the EU institutions: “I started an awards initiative for EU

institutions to share good practice. We recently had our first ever European

Ombudsman Awards for good administration. We had 90 entries, and the winner

was an initiative by the Health DG and the Commission, with 24 member states,

setting up reference networks across the EU to pool expertise in relation to rare

diseases. This is a great example of good collaborative work. Another project was

by the Environmental DG in Poland working to improve the pollution levels in

the Polish region of Malopolska where levels were 20 times higher than in the

city of London”.

She feels that highlighting these projects is crucial to encourage better

understanding of how the EU works, and how it can work: “It’s about displaying

good administration, and showing how collaboration gets better results”.

She admits that her job has its disappointments too, and mentions a case where

her office investigated a complaint that secret meetings were taking place

between the Commission and a tobacco industry lobbyist: “Our investigation

found that while the meetings were in fact not held in secret, details of them

were not proactively published. I made a decision that this didn’t conform with

the UN Convention on Tobacco Control, which the EU is a signatory and

supporter of. I said that every meeting should be proactively disclosed but they

disagreed. That was disappointing from both a transparency and a public health

point of view. But it’s one out of many cases. The vast majority of my

recommendations are accepted”.

Bound by law

We return at the end of our conversation to the law, and its relationship to the

citizen. Emily feels that her role is to step into the grey area between what is legal

and what is right: “That’s the value of an ombudsman”.

So what makes a good ombudsman? According to Emily, it takes “a certain

sensibility”, coupled with a mixture of instinct and experience. She analogises it to

what she calls the “visceral sense of fairness” that children have: “You will hear a

child say ‘but that’s not fair’, and if you ask them why they could probably articulate

it to a point but not completely. A good ombudsman knows when something isn’t

fair. I like to read a complaint, get a sense of it and then see if I can support my

visceral sense that this is wrong. Sometimes I can, sometimes I can’t. But when

you’re doing it that way, getting a sense of it intuitively, then I think that’s the best

way to work”.

Ultimately, what many people want is to be listened to: “The stress is relieved simply

because someone has heard you, and treated you as an individual. Even if the

outcome isn’t what you would have wanted, you know that you got your point

across. That is a function of this office”.
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The European Ombudsman
The European Ombudsman is an independent and impartial body that holds

the EU administration to account. The Ombudsman investigates complaints

about maladministration in EU institutions, bodies, offices, and agencies.

Only the Court of Justice of the European Union, acting in its judicial

capacity, falls outside the Ombudsman’s mandate. The Ombudsman may

find maladministration if an institution fails to respect fundamental rights,

legal rules or principles, or the principles of good administration.
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ADMINISTRATIVE LAW
Administrative and constitutional law –
Grant of injunction against publication
– Publication on floor of House –
Considered Callely v Moylan and ors
[2014] 4 IR 112, Distinguished In re
Haughey [1971] IR 217, Distinguished
Maguire v Ardagh [2002] 1 IR 385 – (Ní
Raifeartaigh J. – 31/03/2017)
O’Brien v Clerk of Dail Eireann

Library acquisitions
Loughlin, M. Foundations of public law.
Oxford: Oxford University Press, 2012
– M300

AGRICULTURE
Statutory instruments
Destructive insects and pests acts 1958
and 1991 (epitrix) order 2017 – SI
80/2017
European Communities (control of
organisms harmful to plants and plant
products) (amendment) regulations
2017 – SI 79/2017
Greyhound industry (racing)
(amendment) regulations, 2017 – SI
101/2017

BANKING
Banking and finance – Representation
in court proceedings – Exceptional
circumstances – Appellant seeking to
challenge the rule expressed in Battle v
Irish Art Promotion Centre Ltd [1968] IR
252 that a company can only be
represented in court proceedings by a

solicitor or duly-instructed counsel –
Whether the rule in Battle applied to
the presenting circumstances in the
case – Applied Battle and anor v Irish
Art Promotion Centre Ltd [1968] IR 252
– (Ryan P., McKechnie J., Hogan J. –
02/03/2017) – [2017] IECA 77
Allied Irish Banks Plc v Aqua Fresh Fish
Ltd

Articles
Glynn, B. Personal guarantees and
undue influence. Irish Law Times 2017;
(35) (6): 74

CHILDREN
Statutory instruments
Children (Amendment) Act 2015
(section 3(11)) order 2017 – SI
110/2017
Children (Amendment) Act 2015
(section 32(5)) order 2017 – SI
108/2017
Children (Amendment) Act 2015
(commencement) order 2017 – SI
111/2017

COMMERCIAL LAW
Library acquisitions
Thompson, R., Sinclair, N. Sinclair on
warranties and indemnities on share
and asset sales (10th ed.). London:
Sweet & Maxwell, 2017 – N282.4

Articles
O’Connor, R., Tumelty, M-E. The art of
money laundering: insights from Ireland
on this hidden currency. Commercial
Law Practitioner 2017; 24 (3): 51

COMMUNICATIONS
Acts
Communications Regulation (Postal
Services) (Amendment) Act 2017 – Act
No. 3 of 2017 – Signed on March 15,
2017

Statutory instruments
Communications Regulation (Postal
Services) (Amendment) Act 2017
(commencement) order 2017 – SI
119/2017

COMPANY LAW
Company – Shareholding – Compulsory
purchase of shareholding – Applied
Davie v Magistrates of Edinburgh
[1953] SC 34, Applied James Elliott
Construction Ltd v Irish Asphalt Ltd
[2011] IEHC 269 – (Denham C.J.,
O’Donnell Donal J., Clarke J.,
MacMenamin J., Dunne J., Charleton
J., O’Malley Iseult J. – 27/02/2017) –
[2017] IESC 14
Donegal Investment Group plc v
Danbywiske, Wilson

Shareholdings – Shareholders
agreement – Implied terms – Appellants
seeking to vacate order of the High
Court – Whether there was an implied
term in a shareholders agreement –
Applied Analog Devices B.V. v Zurich
Insurance Company [2005] 1 IR 274,
Applied Investors Compensation
Scheme Ltd v West Bromwich Building
Society [1998] 1 WLR 896 – (Finlay
Geoghegan J., Peart J., Hogan J. –
08/03/2017) – [2017] IECA 74
Flynn v Breccia

Library acquisitions
Mortimore, S. Company directors:
duties, liabilities, and remedies (3rd
ed.). Oxford: Oxford University Press,
2017 – N264

Articles
Khan, S. Corporate governance and the
regulatory environment for Irish
directors. Irish Law Times 2017; (35)
(6): 77 [part 1]

Statutory instruments
Companies Act 2014 (section 1313)
regulations 2017 – SI 127/2017

CONSTITUTIONAL LAW
Constitution – Art. 40.4.2 of the
Constitution – Asylum, immigration and
nationality – Referred to B.F.O. v
Governor of Dóchas Centre [2005] 2 IR
1, Referred to CA v Governor of
Cloverhill Prison [2017] IEHC 48,
Referred to Ryan v Governor of
Midlands Prison [2014] IESC 54 –
(Keane J. – 01/03/2017) – [2017]
IEHC 121
Hu v Governor of Mountjoy Prison

Constitution – Gross indecency – Error
in law – Applied A v Governor of Arbour
Hill Prison [2006] 4 IR 88, Applied PM
v DPP [2006] 3 IR 172 – (Birmingham
J., Mahon J., Edwards J. –
07/02/2017) – [2017] IECA 82
PP v Judges of the Circuit Court

Detention – Constitutionality –
Statutory provision – Referred to
Damache v DPP and ors [Supreme
Court] [2012] 2 JIC 2306, Referred to
People (Attorney-General) v
O’Callaghan [1966] IR 501, Referred to
Redmond v Ireland [2015] IESC 98 –
(Birmingham J., Sheehan J., Edwards J.
– 31/01/2017) – [2017] IECA 81
C. McD v Ireland

Library acquisitions
Dobner, P., Loughlin, M. The twilight of
constitutionalism? Oxford: Oxford
University Press, 2012 – M31
Loughlin, M., Walker, N. The paradox
of constitutionalism: constituent power
and constitutional form. Oxford: Oxford
University Press, 2008 – M31

CONSUMER LAW
Articles
Fitzgerald, G. Protecting the little guy.
Law Society Gazette 2017 (April): 4
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CONTEMPT OF COURT
Contempt of court – Proportionality –
Unlawful imprisonment – Appellants
seeking to appeal against High Court
judgment and order – Whether decision
of the Circuit Court judge to imprison
the respondent for two weeks for
contempt of court was reasonable,
proportionate and lawful –
(Birmingham J., Mahon J., Edwards J.
– 23/03/2017) – [2017] IECA 106
Walsh v Minister for Justice and
Equality

CONTRACT
Unfair procedures – Breach of
contractual terms – Fair procedures –
Considered Becker v Board Of
Management of St Dominics Secondary
School Cabra and ors [2006] IEHC 130,
Referred to Rowland v An Post [2011]
IEHC 272 – (O’Donnell Donal J., Clarke
J., MacMenamin J. – 27/03/2017) –
[2017] IESC 20
Rowland v An Post

Library acquisitions
Buckley, R.A. Illegality and public policy
(4th ed.). London: Sweet & Maxwell,
2017 – N10
Furmston, M.P., Cheshire, G.C.,
Ibbetson, D. Cheshire, Fifoot and
Furmston’s law of contract (17th ed.).
Oxford: Oxford University Press, 2017
– N10

Articles
Corcoran, E. Power lifting. Law Society
Gazette 2017 (April): 34

COSTS
Costs – European law – Oral hearing –
Referred to Sweetman v Shell E & P
Ireland Ltd [2016] 10 JIC 1702,
Referred to Tracey v McCarthy [2017]
IESC 7, Referred to Tracey v McDowell
[2016] 7 JIC 2601 – (O’Donnell Donal
J., Clarke J., Dunne J. – 24/02/2017)
– [2017] IESC 11
Klohn v An Bord Pleanála

Costs – Injunction – Special
circumstances – Applied Cork County
Council v Shackleton and anor [2007]
IEHC 334, Applied McAleenan v AIG
(Europe) Ltd [2013] 3 IR 202, Applied
Totalise plc v Motley Fool Ltd [2002] 1
WLR 1233 – (Finlay Geoghegan J.,
Hogan J., Faherty J. – 24/03/2017) –
[2017] IECA 96
Sony Music Entertainment (Ireland) Ltd
v UPC Communications Ireland Ltd

COURTS
Statutory instruments
District Court (judges’ robes) rules
2017 – SI 77/2017
District Court (order 40A) rules 2017 –
SI 102/2017

CRIMINAL LAW
Acquittal by direction – Blackmail –
Exclusion of evidence – Referred to
DPP v C.C. [2016] 6 JIC 1413 –
(Birmingham J., Sheehan J., Mahon J.
– 09/03/2017) – [2017] IECA 84
DPP v R.McC

Conviction – Assault – Delay – Applied
DPP v Cronin (No. 2) [2006] 4 IR 329,
Applied DPP v O’Regan [2007] 3 IR
805 – (Sheehan J., Mahon J., Edwards
J. – 09/03/2017) – [2017] IECA 92
Director of Military Prosecutions v
Donohoe

Conviction – Assault – Self-defence –
Applied DPP v O’Reilly [2004] IECCA
27, Referred to DPP v Cronin (No. 2)
[2006] 4 IR 329 – (Birmingham J.,
Mahon J., Edwards J. – 03/03/2017) –
[2017] IECA 72
DPP v Brannigan

Conviction – Causing serious harm –
Jury warning – Applied Dental Board v
O’Callaghan [1969] IR 181,
Distinguished DPP v Quinn [2015] 12
JIC 1807 – (Sheehan J., Mahon J.,
Edwards J. – 20/03/2017) – [2017]
IECA 89
DPP v O’Reilly

Conviction – False imprisonment –
Failure to discharge jury – Appellant
seeking to appeal against conviction –
Whether trial judge erred in law in
failing to discharge the jury when
requested by the defence following the
evidence of a prosecution witness –
Referred to D. v DPP [1994] 2 IR 465,
Referred to Dawson and Dawson v Irish
Brokers Association [1998] IESC 39,
Referred to DPP v Keogh [1998] 4 IR
416 – (Mahon J., Edwards J., Hedigan
J. – 30/03/2017) – [2017] IECA 108
DPP v Coughlan Ryan

Conviction – Indecent assault – Error in
law – Applied R v Valentine [1996] 2
CrAppR 213 – (Birmingham J., Sheehan
J., Edwards J. – 21/02/2017) – [2017]
IECA 43
DPP v G.C.

Conviction – Indecent assault – Error in
law – Appellant seeking to appeal

against conviction – Whether trial judge
erred in law – Applied DPP v M [2015]
IECA 65, Applied R v Galbraith [1981]
1 WLR 1039 – (Birmingham J., Mahon
J., Edwards J. – 30/01/2017) – [2017]
IECA 73
DPP v S.T.

Conviction – Possession of stolen
property – Admissibility of evidence –
(Birmingham J., Sheehan J., Mahon J.
– 20/03/2017) – [2017] IECA 88
DPP v Power

Conviction – Rape – Admissibility –
(Birmingham J., Mahon J., Edwards J.
– 03/03/2017) – [2017] IECA 68
DPP v Murray

Conviction – Rape – Consent –
(Birmingham J., Sheehan J., Mahon J.
– 10/02/2017) – [2017] IECA 42
DPP v P.G.

Conviction – Rape – Extension –
Applicant seeking an order allowing the
time within which to appeal his
conviction and sentence to be enlarged
– Whether injustice might result as a
result of an unmeritorious extension
being allowed – (Birmingham J.,
Sheehan J., Mahon J. – 03/03/2017)
– [2017] IECA 71
DPP v P.C.

Conviction – Sexual assault – Unsafe
verdict – Applied DPP v Cronin [2003]
3 IR 377, Applied DPP v Cronin (No. 2)
[2006] 4 IR 329 – (Sheehan J., Mahon
J., Edwards J. – 20/02/2017) – [2017]
IECA 44
DPP v Awode

Conviction – Sexual offences –
Inconsistent verdicts – Considered DPP
v K (B) [2000] 2 IR 199, Considered
DPP v Shannon [2016] 7 JIC 2908,
Considered R v Christou (George)
[1997] AC 117 – (Birmingham J.,
Mahon J., Edwards J. – 23/03/2017) –
[2017] IECA 98
DPP v D. McG

Recognisance – Independent surety –
Judicial review – Applied Meadows v
Minister for Justice, Equality and Law
Reform [2010] 2 IR 701, Applied State
(Holland) v Kennedy [1977] IR 193 –
(Finlay Geoghegan J., Hogan J.,
Hedigan J. – 03/03/2017) – [2017]
IECA 65
Croake v District Judge Michael
Coughlan

Sentencing – Aggravated burglary –
Proportionality – Applied DPP v
Mahoney [2016] 2 JIC 0402, Referred

to R v Brewster (Alex Edward) and ors
[1998] 1 CrAppR 220 – (Birmingham J.,
Edwards J., Hedigan J. – 02/03/2017)
– [2017] IECA 85
DPP v Kinsella

Sentencing – Assault – Manifestly
excessive sentence – (Peart J., Mahon
J., Hedigan J. – 28/03/2017) – [2017]
IECA 100
DPP v O’Dea

Sentencing – Burglary – Undue
leniency – Applied DPP v (Christopher)
Byrne [1995] 1 ILRM 279, Applied DPP
v McCormack [2000] 4 JIC 1801 –
(Birmingham J., Mahon J., Edwards J.
– 27/02/2017) – [2017] IECA 59
DPP v Culhane

Sentencing – Burglary – Undue
leniency – Applied DPP v Murray
[2012] 2 IR 477, Applied R v Rebecca
Saw and ors [2009] 2 All ER 1138 –
(Birmingham J., Mahon J., Hedigan J.
– 02/03/2017) – [2017] IECA 60
DPP v Doherty

Sentencing – Causing serious harm –
Undue leniency – Applied Regina v
Zamagias [2002] NSWCCA 17 –
(Birmingham J., Mahon J., Edwards J.
– 23/03/2017) – [2017] IECA 97
DPP v Byrne

Sentencing – Dangerous driving
causing death – Rehabilitation –
Referred to DPP v O’Rourke [2016] 10
JIC 2401 – (Birmingham J., Sheehan J.,
Mahon J. – 06/02/2017) – [2017]
IECA 58
DPP v Cadden

Sentencing – Dangerous driving
causing death – Undue leniency –
Applied DPP v Stronge [2011] IECCA
79, Applied DPP v O’Rourke [2016] 10
JIC 2401 – (Sheehan J., Mahon J.,
Edwards J. – 23/02/2017) – [2017]
IECA 40
DPP v Coleman

Sentencing – Dangerous driving
causing injury – Undue leniency –
Applied DPP v McCormack [2000] 4 JIC
1801, Applied DPP v Stronge [2011]
IECCA 79 – (Birmingham J., Sheehan J.,
Mahon J. – 06/02/2017) – [2017]
IECA 31
DPP v Eric Ryan Jnr

Sentencing – Drug offences – Severity
of sentence – (Birmingham J., Sheehan
J., Mahon J. – 10/02/2017) – [2017]
IECA 38
DPP v Lelakowski
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Sentencing – Firearms offences –
Undue leniency – (Birmingham J.,
Mahon J., Edwards J. – 20/02/2017) –
[2017] IECA 41
DPP v Freyne

Sentencing – Knowingly or wilfully
delivering an incorrect return in
connection with Value Added Tax –
Undue leniency – Considered DPP v
Campbell [2014] IECA 15, Referred to
DPP v Molloy [2016] 7 JIC 2809,
Considered Paul Begley v DPP [2013]
2 IR 188 – (Birmingham J., Mahon J.,
Edwards J. – 20/03/2017) – [2017]
IECA 90
DPP v Slattery

Sentencing – Manslaughter –
Manifestly excessive sentence – Applied
DPP v O’Regan [2007] 3 IR 805,
Applied Willoughby v DPP [2005]
IECCA 4 – (Sheehan, J., Mahon J.,
Edwards J. – 21/03/2017) – [2017]
IECA 95
DPP v Egan

Sentencing – Rape – Manifestly
excessive sentence – Appellant seeking
to appeal against sentence – Whether
sentence was manifestly excessive –
Referred to DPP v T.V. [2016] IECA 370,
Referred to DPP v W.D. [2008] 1 IR 308
– (Birmingham J., Sheehan J., Mahon
J. - 03/03/2017) – [2017] IECA 69
DPP v Stokes

Sentencing – Robbery – Proportionality
– Referred to DPP v Farrell [2010]
IECCA 116, Referred to DPP v Flynn
[2015] 12 JIC 0405, Referred to People
v M. [1994] 3 IR 306 – (Birmingham J.,
Mahon J., Edwards J. – 03/03/2017) –
[2017] IECA 70
DPP v Dineen

Sentencing – Robbery – Severity of
sentence – Applied DPP v Duffy [2016]
10 JIC 2507, Referred to Connors v DPP
[2016] 2 JIC 1204, Referred to DPP v
Obaseki [2016] IECA 379 – (Mahon J.,
Edwards J., Hedigan J. – 21/02/2017)
– [2017] IECA 49
DPP v Sweeney

Sentencing – Robbery – Undue
leniency – Referred to DPP v Clohessy
[2016] 11 JIC 2401, Referred to DPP v
Ellis [2016] 7 JIC 2516, Referred to
Healy v DPP [2016] 1 JIC 1902 –
(Mahon J., Edwards J., Hedigan J. –
27/02/2017) – [2017] IECA 47
DPP v Casey

Sentencing – Robbery – Undue
leniency – Referred to DPP v
McCormack [2000] 4 JIC 1801,

Referred to DPP v Redmond [2001] 3
JIC 2902, Referred to DPP v Stronge
[2011] IECCA 79 – (Birmingham J.,
Sheehan J., Mahon J. – 14/03/2017)
– [2017] IECA 86
DPP v Moore

Sentencing – Sexual assault – Severity
of sentence – Considered DPP v
Canliffe [2012] IECCA 2, Considered
DPP v Walsh [2014] IECA 10 –
(Birmingham J., Edwards J., Hedigan J.
– 02/03/2017) – [2017] IECA 61
DPP v O.R.

Sentencing – Sexual assault – Severity
of sentence – (Birmingham J., Sheehan
J., Mahon J. – 23/02/2017) – [2017]
IECA 83
DPP v Kirwan

Sentencing – Intentionally or recklessly
causing serious harm – Undue leniency
– Referred to DPP v Cullen [2015] IECA
4, Referred to DPP v Fitzgibbon [2014]
1 IR 627 – (Birmingham J., Mahon J.,
Edwards J. – 06/03/2017) – [2017]
IECA 87
DPP v Murphy

Library acquisitions
Richardson, P.J. Archbold criminal
pleading, evidence and practice 2017.
London: Sweet & Maxwell, 2016 –
M500

Acts
Criminal Justice (Suspended Sentences
of Imprisonment) Act 2017 – Act No. 4
of 2017 – Signed on March 15, 2017

Statutory instruments
Criminal Justice (Terrorist Offences) Act
2005 (section 42) (restrictive measures
concerning certain persons and entities
associated with the ISIL (Da’esh) and
Al-Qaida organisations) regulations
2017 – SI 123/2017
Criminal Law (Sexual Offences) Act
2017 (commencement) order 2017 – SI
112/2017
European Union (Combating the sexual
abuse and sexual exploitation of
children and child pornography)
(amendment) regulations 2017 – SI
114/2017

DAMAGES
Damages – Injury – Proportionality –
Applied Hay v O’Grady [1992] 1 IR 210,
Referred to Nolan v Wirenski [2016] 2
JIC 2502 – (Irvine J., Hogan J., Hedigan
J. – 03/03/2017) – [2017] IECA 64
Walsh v Tesco Ireland Ltd

DEFAMATION
Defamation – Extension of time –
Constitutional rights – Applied Eire
Continental Trading Co. Ltd v Clonmel
Foods Ltd [1955] IR 170, Referred to
Cornelious M. Cagney v Bank of Ireland
[2015] IEHC 288 – (Finlay Geoghegan
J., Irvine J., Sheehan J. – 10/03/2017)
– [2017] IECA 75
Cagney v Governor and Company of the
Bank of Ireland

Defamation – In camera – Public
hearing – Considered In re R Ltd [1989]
IR 126, Considered Irish Times Ltd v
Ireland [1998] 1 IR 359 – (Denham
C.J., O’Donnell Donal J., Clarke J.,
MacMenamin J., Dunne J. –
23/03/2017) – [2017] IESC 18
Sunday Newspapers Ltd v Gilchrist and
Rogers

Articles
Hallissey, B. Make me an offer. Law
Society Gazette 2017 (April): 48

DISCOVERY
Articles
Harty, K. Discovery program. Law
Society Gazette 2017 (April): 44

EDUCATION
Statutory instruments
Student grant scheme 2017 – SI
125/2017
Student support regulations 2017 – SI
126/2017

EMPLOYMENT LAW
Employment – S. 123 of the Garda
Síochána Act 2005 – Institution of
disciplinary proceedings – Applied
McGrath v Commissioner of An Garda
Síochána [1991] 1 IR 69, Referred to
Garda John Kelly v Commissioner of An
Garda Síochána [2013] IESC 47,
Referred to McKenna v Commissioner
of An Garda Síochána [2016] IEHC 175
– (White Michael J. – 03/03/2017) –
[2017] IEHC 141
David Naughton v Commissioner of an
Garda Síochána

Employment – S. 327 of the Social
Welfare Consolidation Act 2005 –
Award of costs of substantive
proceedings – Distinguished CA and
anor (Costs) v The Minister for Justice
and Equality and ors [2015] IEHC 432,
Applied Dunne v. Minister for the

Environment [2008] 2 IR 775, Applied
Godsil v Ireland [2015] 2 JIC 2403 –
(Murphy Deirdre J. – 27/03/2017) –
[2017] IEHC 198
National Museum of Ireland v Minister
for Social Protection

Articles
Kirwan, B. Wild card or trump card? The
effects of a consideration of
employment as property right. Irish
Employment Law Journal 2017; (14)
(1): 4
O’Riordan, D. Cracks in the
foundations? – constitutional challenge
to Workplace Relations Commission.
Irish Law Times 2017; (35) (7): 86

Statutory instruments
Employment permits regulations 2017
– SI 95/2017

ENERGY
Statutory instruments
Electricity Regulation Act 1999 (single
electricity market) (no.2) regulations
2017 – SI 117/2017

ENVIRONMENTAL LAW
Environment, transport and planning –
S. 5 of the Planning and Development
Act 2000 – Refusal to grant leave to
appeal – Cited Killross Properties Ltd v
Electricity Supply Board [2016] 7 JIC
1102, Cited North East Pylon Pressure
Campaign Ltd v An Bord Pleanála
[2016] 5 JIC 1215 – (Haughton Robert
J. – 03/03/2017) – [2017] IEHC 133
Sweetman v An Bord Pleanála

Environmental law – European law –
Standing – Not applied Lancefort
Limited v An Bord Pleanála, Ireland and
Attorney General (No. 2) [1999] 2 IR
270, Referred to McEnery v
Commissioner of An Garda Síochána
[2016] IESC 26 – (O’Donnell Donal J.,
Clarke J., MacMenamin J., Laffoy J.,
Dunne J., Charleton J., O’Malley Iseult
J. – 24/02/2017) – [2017] IESC 10
Grace and anor v An Bord Pleanála

Statutory instruments
Water Services Act 2014 (extension of
suspension of domestic water charges)
order 2017 – SI 118/2017

EUROPEAN UNION
Library acquisitions
Hartkamp, A. Sieburg, C., Devroe, W.
Cases, materials and text on European
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law and private law. Oxford: Hart
Publishing, 2017 – W86
Rossi, L., Silva, P.V. Public access to
documents in the EU. Oxford: Hart
Publishing, 2017 – W99
Lasok, K.P.E. Lasok’s European court
practice and procedure (3rd ed.).
Haywards Heath: Bloomsbury
Professional, 2017 – W93

Articles
Patton, C. Breast cancer
cause-marketing: reworking the social
contract. Commercial Law Practitioner
2017; 24 (3): 43

Statutory instruments
European Communities (European
order for payment) (amendment)
regulations 2017 – S.I. No. 82 of 2017
European Union (restrictive measures
concerning Central African Republic)
regulations 2017 – SI 91/2017
European Union (restrictive measures
concerning Iran) regulations 2017 – SI
75/2017
European Union (restrictive measures
concerning Syria) regulations 2017 – SI
93/2017
European Union (restrictive measures
concerning the Democratic Republic of
the Congo) regulations 2017 – SI
90/2017
European Union (restrictive measures
concerning the Democratic People’s
Republic of Korea) regulations 2017 –
SI 92/2017
European Union (restrictive measures
concerning Afghanistan) regulations
2017 – SI 120/2017
European Union (restrictive measures
concerning Belarus) regulations 2016 –
SI 124/2017
European Union (restrictive measures
concerning Iraq) (no. 2) regulations
2017 – SI 122/2017
European Union (restrictive measures
concerning Ukraine) regulations 2017 –
SI 121/2017

EXTRADITION LAW
European arrest warrant – Legal aid –
European law – Not applied Marie
Cunningham v Intel Ireland Ltd [2013]
IEHC 207 – (Denham C.J., O’Donnell
Donal J., McKechnie J., Clarke J.,
MacMenamin J., Dunne J., Charleton J.
– 30/03/2017) – [2017] IESC 21
Minister for Justice and Equality v
O’Connor

European arrest warrant – Point of law
– Surrender – Applied Blehein v Murphy
[2000] 2 IR 231, Applied Criminal
proceedings against Pupino (Case

C-105/03) [2006] QB 83 – (Denham
C.J., O’Donnell Donal J., MacMenamin
J., Dunne J., O’Malley Iseult J. –
02/03/2017) – [2017] IESC 15
Minister for Justice and Equality v
Horvath

Extradition – Surrender – Human rights
– Applied Fitzgibbon v Law Society
[2014] IESC 48 – (Birmingham J.,
Mahon J., Edwards J. – 28/02/2017) –
[2017] IECA 50
Attorney General v Davis

FAMILY LAW
Interim orders – Custody – Exclusion
from family home – (Birmingham J.,
Mahon J., Edwards J. – 17/01/2017) –
[2017] IECA 1
N.K. v S.K.

FINANCE
Statutory instruments
Finance act 2004 (section 91) (deferred
surrender to central fund) order 2017 –
SI 86/2017
Financial emergency measures in the
public interest (payments to state
solicitors) (adjustment) regulations
2017 – SI 128/2017

GAMBLING LAW
Library acquisitions
Monkcom, S., Gouriet, G., Phillips, J.
Smith & Monkcom: the law of gambling
(4th ed.). Haywards Heath: Bloomsbury
Professional, 2016 – N186.5

GOVERNMENT
Statutory instruments
Appointment of special adviser (Minister of
State at the Department of Foreign Affairs
and Trade) order 2017 – SI 88/2017
Commission of investigation (certain
matters relative to a disability service in the
South East and related matters) order 2017
– SI 96/2017
Statistics (quarterly survey of construction)
order 2017 – SI 73/2017
Diplomatic and consular fees (amendment)
regulations 2017 – SI 130/2017

HEALTH
Acts
Health (Amendment) Act 2017 – Act
No. 5 of 2017 – Signed on March 31,
2017

Statutory instruments
Food Safety Authority of Ireland act
1998 (amendment of first and second
schedules) order 2017 – SI 107/2017
Health and Social Care Professionals
Council superannuation scheme 2017
– SI 83/2017
Health Information and Quality
Authority superannuation scheme
2017 – SI 76/2017
Optical Registration Board criteria for
restoration to the register following
removal on request bye-law 2017 – SI
105/2017
Optical Registration Board criteria for
restoration to the register following
cancellation of registration bye-law
2017 – SI 106/2017
Pharmaceutical Society of Ireland
(education and training) (integrated
course) (amendment) rules 2017 – SI
97/2017
Pharmaceutical Society of Ireland
(fees) (amendment) rules 2017 – SI
99/2017
Pharmaceutical Society of Ireland
(registration) (amendment) rules 2017
– SI 100/2017
Social Welfare Act 2016 (section 9(a))
(commencement) order 2017 – SI
94/2017
Social Workers Registration Board
criteria for restoration to the register
following cancellation of registration
bye-law 2017 – SI 103/2017
Social Workers Registration Board
criteria for restoration to the register
following removal on request bye-law
2017 – SI 104/2017
Speech and Language Therapists
Registration Board criteria for
restoration to the register following
cancellation of registration bye-law
2017 – SI 84/2017
Speech and Language Therapists
Registration Board criteria for
restoration to the register following
removal on request bye-law 2017 – SI
85/2017
Public Health (Standardised Packaging
of Tobacco) Act 2015
(commencement) order 2017 – SI
115/2017

HUMAN RIGHTS
Library acquisitions
Smyth, C.-M. Social and economic
rights in Ireland. Dublin: Clarus Press,
2017 – C200.C5

IMMIGRATION
International protection – Authenticity
of documents – Credibility – Applied

I.R. v Minister for Justice, Equality and
Law Reform and anor [2009] IEHC 353
– (Peart J., Hogan J., Hedigan J. –
27/02/2017) – [2017] IECA 51
A.O. v Refugee Appeals Tribunal

Library acquisitions
McMahon, A. The role of the state in
migration control: the legitimacy gap
and moves towards a regional model.
The Netherlands: Brill Nijhoff, 2016 –
C199

Statutory instruments
Immigration act 1999 (deportation)
(amendment) regulations 2017 – SI
74/2017
International Protection Act 2015
(procedures and periods for appeals)
regulations 2017 – SI 116/2017

INJUNCTIONS
Interlocutory injunction – Property –
Exclusion of the jurisdiction of the
courts – Considered Ferris v Meagher
and Echoforde Ltd [2013] IEHC 380,
Referred to Liam Dowdall and anor v
Pat O’Connor and anor [2013] IEHC
423 – (Ryan P., Sheehan J., Stewart J.
– 20/03/2017) – [2017] IECA 93
Hughes v Collins

INSOLVENCY
Insolvency – Bankruptcy – Summons –
Applied Aer Rianta cpt v Ryanair Ltd
(No 1) [2001] 4 IR 607, Applied
Harrisrange Ltd v Duncan [2003] 4 IR
1, Applied Minister for Communications
and O’C (M) v W (M) and W (R) [2010]
3 IR 1 – (Denham C.J., Dunne J.,
Charleton J. – 09/03/2017) – [2017]
IESC 16
Minister for Communications v Wood

Insolvency – Protection of employees –
Damages – Applied Davis Joinery Ltd,
In re [2013] 3 IR 792 – (Finlay
Geoghegan J., Peart J., Hogan J. –
24/02/2017) – [2017] IECA 37
Glegola v Minister for Social Protection

INSURANCE
Insurance – Liability – Particulars –
Applied Cooney v Browne (No. 2)
[1985] IR 185, Applied Young v
Newbigging 1 R 1 – (Ryan P., Irvine J.,
Hogan J. – 21/03/2017) – [2017] IECA
94
Quinn Insurance Ltd (Under
Administration) v
PriceWaterhouseCoopers (A Firm)
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INTELLECTUAL
PROPERTY
Intellectual property – Breach of
Competition Law – ss. 4 and 5 of
Competition Act 2002 – Referred to
Antonio Casimiro Lopes v Minister for
Justice, Equality and Law Reform
[2014] 2 IR 301, Referred to Interflora
Inc v Marks & Spencer plc [Court of
Justice of the European Union] [2012]
Bus LR 1440, Referred to Salthill
Properties Ltd and Cunningham v Royal
Bank of Scotland Plc and ors [2009]
IEHC 207 – (McGovern J. –
16/02/2017) – [2017] IEHC 90
Ryanair Ltd v Google Ireland Ltd

Acts
Knowledge Development Box
(Certification of Inventions) Act 2017 –
Act No. 6 of 2017 – Signed on April 12,
2017

INTERNATIONAL LAW
Library acquisitions
de Londras, F., Mullally, S. The Irish
Yearbook of International Law Volume
9, 2014. Oxford: Hart Publishing, 2017
– C100

JUDICIAL REVIEW
Judicial review – Employment –
Teachers – Applied Erin Executor and
Trustee Co. Ltd v Commissioners of
Inland Revenue [1998] 2 IR 287,
Applied In re McEneaney v Minister for
Education [1941] IR 430 – (Finlay
Geoghegan J., Peart J., Hogan J. –
24/02/2017) – [2017] IECA 39
Minister for Education and Skills v
Boyle

Judicial review – Patronage – Invalid
application – Referred to Meadows v
Minister for Justice, Equality and Law
Reform [2010] 2 IR 701, Referred to
O’Reilly v Limerick Corporation [1989]
ILRM 181, Referred to TD and Others v
Minister for Education [2001] 4 IR 259
– (Ryan P., Finlay Geoghegan J., Irvine
J. – 02/03/2017) – [2017] IECA 57
Secular Schools Ireland Ltd v Minister
for Education and Skills

JURISDICTION
Articles
Richardson, J. The concept of
jurisdiction in taxation and tort – recent
case law. Commercial Law Practitioner
2017; 24 (3): 59

LEGAL AID
Legal aid – Aarhus Convention – Public
participation directives – Referred to
Merck Genericos – Produtos
Farmaceuticos Lda v Merck & Co Inc
and anor (Case C-431/05) [2008] All
ER (EC) 40, Referred to R
(International Air Transport Association
and anor) v Department of Transport
(C-344/04) [2006] ECR I-403,
Referred to Sweetman v Shell E&P
Ireland Ltd [2016] 10 JIC 1702
(Denham C.J., O’Donnell Donal J.,
Clarke J., Dunne J., Charleton J. –
24/02/2017) – [2017] IESC 13
Conway v Ireland, the Attorney
General

Legal aid – Moot proceedings –
Development plan – Referred to Conway
v Ireland, the Attorney General [2017]
IESC 13 – (Denham C.J., O’Donnell
Donal J., Clarke J., Dunne J., Charleton
J. – 24/02/2017) – [2017] IESC 12
McCaughey Developments Ltd v
Dundalk Town Council

Statutory instruments
Civil legal aid (International Protection
Appeals Tribunal) order 2017 – SI
81/2017

LOCAL GOVERNMENT
Statutory instruments
Rent pressure zone (local electoral area
of Maynooth) order 2017 – SI 109/2017
Rent pressure zone (local electoral area
of Cobh) order 2017 – SI 113/2017

MARITIME LAW
Library acquisitions
Treitel, G.H., Reynolds, F.M.B., Carver,
T.G. Carver on bills of lading (4th ed.).
London: Sweet & Maxwell, 2017 –
N337.3
Proelss, A., Maggio, A.R., Blitza, E. The
United Nations convention on the law of
the sea: a commentary. Oxford: Hart
Publishing, 2017 – N330

Statutory instruments
Sea-fisheries (community control
system) (amendment) regulations 2017
– SI 78/2017

MEDIA LAW
Library acquisitions
Weisenhaus, D., Young, S.N.M. Media
law and policy in the internet age.
Oxford: Hart Publishing, 2017 – N343

MEDICAL LAW
Library acquisitions
Grubb, A., Laing, J., McHale, J.V.
Principles of medical law (4th ed.).
Oxford: Oxford University Press, 2017
– M608

MENTAL HEALTH LAW
Library acquisitions
Hale, B., Gorman, P., Barrett, R. Mental
health law (6th ed.). London: Sweet &
Maxwell, 2017 – N155.3

NEGLIGENCE
Inordinate and inexcusable delay –
Negligence – Personal injuries –
Applied Gerald J.P. Stephens v Paul
Flynn Limited (2009) 27 ILT 232,
Applied Primor plc. v Stokes Kennedy
Crowley [1996] 2 IR 459, Applied Quinn
v Faulkner Trading As Faulkners Garage
and ors [2011] IEHC 103 – (Irvine J.,
Sheehan J., Hogan J. – 03/03/2017) –
[2017] IECA 66
Carroll v Seamus Kerrigan Ltd

Medical negligence – Personal injuries
– Res ipsa loquitur – Applied Hay v
O’Grady [1992] 1 IR 210, Applied Paul
Doyle v Catherine Banville [2012] IESC
25 – (Peart J., Irvine J., Hogan J. –
28/02/2017) – [2017] IECA 67
McNicholas v Hermann

Negligence – Investments – Public
policy – Applied Fraser v Buckle [1996]
1 IR 1, Distinguished Massai Aviation
Services and anor (Appellants) v
Attorney General and anor
(Respondents) [2007] UKPC 12 –
(Ryan P., Peart J., Irvine J. –
02/03/2017) – [2017] IECA 56
SPV Optimal Osus Ltd v HSBC
Institutional Trust Services (Ireland) Ltd

PERSONAL INJURIES
Multiplicity of litigation –
Discrimination in the workplace –
Personal injuries – Appellant seeking to
sue the respondent for personal injuries
– Whether appellant can present a
complaint of discrimination in the
workplace before the Equality Tribunal
on the grounds of harassment,
victimisation and exclusion from the
body of workplace and then, in the
event that this complaint should prove
unsuccessful, ultimately sue the
employer for personal injuries arising
out of the same alleged set of facts –

Considered Henderson v Henderson
[1843-60] All ER Rep 378, Applied S.M.
v Ireland (No.1) [2007] 3 IR 283 –
(Peart J., Irvine J., Hogan J. –
29/03/2017) – [2017] IECA 104
Culkin v Sligo County Council

PLANNING AND
ENVIRONMENTAL LAW

Planning enforcement – Costs –
Security for costs – Applied
Connaughton Road Construction Ltd v
Laing O’Rourke Ireland Ltd [2009] IEHC
7 – (Noonan J. – 27/03/2017) –
[2017] IEHC 191
Diarem Ltd v Cliffs of Moher Ltd

Library acquisitions
Smail, L. Waste regulation law (2nd
ed.). Haywards Heath: Bloomsbury
Professional, 2016 – N97.85

PRACTICE AND
PROCEDURE

Default judgment – Substituted service
– Notice of intention to proceed –
Appellant seeking to have default
judgment entered against him set aside
– Whether the appellant was
appropriately served such that it would
be unfair not to have the default
judgment set aside – Considered
Danske Bank A/S t/a Danske Bank v
John Meagher [2014] IESC 38 –
(Hogan J., Mahon J., Hanna J. –
29/03/2017) – [2017] IECA 102
Corrib Oil Company Ltd v Murray

Locus standi – Loans – Order for costs
– Applied Camiveo Ltd v Dunnes Stores
[2015] 5 JIC 1503, Referred to Irish
Bank Resolution Corporation Limited v
Halpin [2014] IECA 3 – (Finlay
Geoghegan J., Peart J., Binchy J. –
01/03/2017) – [2017] IECA 54
Bank of Scotland plc v O’Connor

Practice and procedure – Judgment –
Relief sought – Applied State (Quinn) v
Ryan [1965] IR 70 – (Ryan P., Finlay
Geoghegan J., Irvine J. – 02/03/2017)
– [2017] IECA 48
Shatter v Guerin

Practice and procedure – Evidence –
Civil litigation – Admission of certificate
of conviction – Not applied Hollington
v Hewthorn (F.) & Co. [1943] KB 587,
Applied Jorgensen v News Media
(Auckland) Ltd [1969] NZLR 961 –
(Finlay Geoghegan J., Irvine J.,
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Hedigan J. – 07/03/2017) – [2017]
IECA 63
Nevin v Nevin

Undue delay – Striking out proceedings
– Negligence – Distinguished Millerick
v Minister for Finance [2016] 7 JIC
1101 – (Peart J., Sheehan J., Hogan J.
– 27/02/2017) – [2017] IECA 52
Gaffney v Commissioner of An Garda
Síochána

Preliminary issue – Accord and
satisfaction – Oral evidence – Referred
to W. v Ireland (No. 2) [1997] 2 IR 141
– (Denham C.J., O’Donnell Donal J.,
MacMenamin J., Laffoy J., O’Malley
Iseult J. – 23/03/2017) – [2017] IESC
17
Caffola v O’Reilly

Preliminary ruling – Sexual assault –
Unfair trial – Appellant seeking to
prohibit trial – Whether the trial could
proceed on the basis that there was a
real and substantial risk of an unfair trial
in consequence of the deletion of video
evidence – Applied Byrne v DPP (Garda
Enright) [2011] 1 IR 346 – (Birmingham
J., Mahon J., Edwards J. –
30/03/2017) – [2017] IECA 105
J.S. v DPP and anor

Inordinate and inexcusable delay –
Negligence – Personal injuries –
Applied Gerald J.P. Stephens v Paul
Flynn Limited (2009) 27 ILT 232,
Applied Primor plc. v Stokes Kennedy
Crowley [1996] 2 IR 459, Applied Quinn
v Faulkner Trading As Faulkners Garage
and ors [2011] IEHC 103 – (Irvine J.,
Sheehan J., Hogan J. – 03/03/2017) –
[2017] IECA 66
Carroll v Seamus Kerrigan Ltd

PROPERTY
Property – Order for possession –
Mortgage contract – Appellant seeking
to set aside order for possession –
Whether proper service was effected –
Considered O’Tuama and ors v Casey
and Casey [2008] IEHC 49 – (Hogan J.,
Mahon J., Hanna J. – 29/03/2017) –
[2017] IECA 103
Start Mortgages Ltd v Tierney

Property development – Common areas
– Negligence – Referred to Hay v
O’Grady [1992] 1 IR 210, Referred to
Northern Bank v Charlton [1979] IR
149 – (Finlay Geoghegan J., Peart J.,
Binchy J. – 10/02/2017) – [2017]
IECA 24
Bank of Scotland plc v O’Connor

RAILWAYS
Statutory instruments
Railway Safety Act 2005 (section 26)
levy order 2017 – SI 87/2017

ROAD TRAFFIC
Statutory instruments
Road TrafficAct 2016
(commencement) order 2017 – SI
129/2017

SOLICITORS
Professional ethics and regulation –
The Solicitors Acts 1954-2011 –
Professional misconduct – Applied
The Law Society (Solicitors Regulation
Authority) (Claimant) v Ambrose
Emeana (1st Defendant), Stephen
Ijewere (2nd Defendant), Oluseun
Oluwakemi Ajanaku (3rd Defendant)
[2013] EWHC 2130 (Admin) – (Kelly
P. – 10/03/2017) – [2017] IEHC 122
Law Society of Ireland v Herlihy

Solicitor – Practicing certificates –
Mootness – Applied In re Crowley
[1964] IR 106 – (Irvine J., Hogan J.,
Hedigan J. – 15/02/2017) – [2017]
IECA 30
Condon v Law Society of Ireland

SOVEREIGNTY
Library acquisitions
MacCormick, D.N. Questioning
sovereignty: law, state, and nation in
the European Commonwealth. Oxford:
Oxford University Press, 1999 – C151

STATUTORY
INTERPRETATION

Articles
Phelan, M. A matter of interpretation.
Law Society Gazette 2017 (April): 52
Keating, A. The removal, passing over
and replacement of personal
representatives. Conveyancing and
Property Law Journal 2017; (22) (1):
2
O’Sullivan, K. Reform of section 117
of the succession act 1965:
implications and opportunities for the
protection of surviving spouses.
Conveyancing and Property Law
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Introduction
The legislature has enacted a new provision aimed at creating a protocol for the

disclosure of counselling records in prosecutions for sexual offences.

Unfortunately, this yet to be commenced provision contains some anomalies and

may lead to lengthy litigation to tease out how it is to be applied in practice.

As such, it is a missed opportunity to address the very real difficulties that arise

in balancing the rights of an accused to a fair trial with the privacy rights of a

complainant. 

In civil proceedings, there are elaborate procedures in place for securing discovery

from non-parties to litigation. In 2001, the Supreme Court held that non-party

discovery was not available to a litigant in criminal proceedings.1 More than a

decade ago, the Supreme Court described the lack of a protocol for non-party

disclosure in criminal cases as “a considerable anomaly”.2

In the absence of a statutory code, the Director of Public Prosecutions

(DPP) has engaged with various agencies, both public and private, for the

purpose of developing protocols for the disclosure of evidence to the

defence, via the DPP, of relevance to the prosecution. 

This approach has had some success as a stopgap in the absence of

legislation. However, it is not without difficulties, in particular where evidence

is in the hands of people (such as individual therapists) with whom no

protocol exists. In December 2014, the Law Reform Commission published a

detailed report entitled ‘Disclosure and Discovery in Criminal Cases’.3

The report was created following submissions received from a broad array

of contributors and includes a detailed analysis of the various issues

involved and the competing interests at stake. Appended to the report is

a draft bill, which comprises an admirable attempt at introducing a

comprehensive statutory framework for disclosure, and addresses a range

of conflicting rights.

Rather than simply enact the draft bill as proposed, the Oireachtas in

February 2017 promulgated s.39 of the Criminal Law (Sexual Offences) Act

2017, which inserts a new s.19A into the Criminal Evidence Act 1992. This

creates a protocol for the disclosure of counselling records in sexual cases

in the hands of non-parties. The section has yet to be commenced.

“A counselling record is defined as:
‘any record, or part of a record, made
by any means, by a competent person
in connection with the provision of
counselling to a person in respect of
whom a sexual offence is alleged to
have been committed (‘the
complainant’), which the prosecutor
has had sight of, or about which the
prosecutor has knowledge, and in
relation to which there is a reasonable
expectation of privacy’.”

The scope of the section

Firstly, the section provides that it is only applicable to prosecutions for
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sexual offences.4 Sexual offences are defined in s.19A(1) as offences in

the schedule to the Sex Offenders Act 2001, which describes the array of

offences of a sexual nature including rape, sexual assault, possession of

child pornography, defilement and child exploitation. 

The section is limited in its scope to counselling records. ‘Counselling’ is

defined in s.19A(1) as “listening to and giving verbal or other support or

encouragement to a person, or advising or providing therapy or other

treatment to a person (whether or not for remuneration)”. This broad

definition is capable of capturing a range of situations outside the formal

therapeutic environment of counselling.

A ‘counselling record’ is defined as follows:

“any record, or part of a record, made by any means, by a competent

person in connection with the provision of counselling to a person in

respect of whom a sexual offence is alleged to have been committed (‘the

complainant’), which the prosecutor has had sight of, or about which the

prosecutor has knowledge, and in relation to which there is a reasonable

expectation of privacy”.5
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‘Competent person’ is defined as “a person who has undertaken training or

study or has experience relevant to the process of counselling”. So while a

broad definition is given to counselling, only records created by a competent

person fall within the section. So if a family member provides counselling to a

complainant, any notes he or she makes would not fall within the ambit of the

section, unless they have relevant experience or have undertaken relevant

training.

S.19A(2) provides that in criminal proceedings for a sexual offence, the

prosecutor shall inform the accused of the existence of a counselling record.

However, they cannot disclose it to the defendant without the leave of the

court. ‘Court’ is defined (in s.19A(1)) as the Circuit Criminal Court or the

Central Criminal Court. S.19A(2) describes criminal proceedings for a sexual

offence in general and does not limit the section’s applicability to criminal

proceedings before the Circuit Criminal Court or Central Criminal Court.

This provides for an anomalous situation where in summary proceedings for a

sexual offence before the District Court (or the Special Criminal Court) there

is now not only no mechanism for disclosure of counselling records but rather

a statutory prohibition on their disclosure, with no power in the trial court to

order otherwise. This has the potential to offend Article 38 of the Constitution.

It is conceivable that a remedy could be fashioned, whereby a disclosure

hearing takes place before the Circuit Criminal Court or Central Criminal Court

where an accused is to be tried before the District Court.

Under s.19A(3), an accused, having
been notified of the existence of
counselling records, can then make
an application to the court
(presumably this would be the court
before which he or she is to be tried)
for an order disclosing the records to
him or her. 

The procedure for a disclosure hearing

Under s.19A(3), an accused, having been notified of the existence of

counselling records, can then make an application to the court (presumably

this would be the court before which he or she is to be tried) for an order

disclosing the records to him or her. The application must be in writing and

set out the reasons for the request, including reasons why the material might

be relevant to an issue at trial. S.19A(4) provides that the application must be

made within a prescribed period and be on notice to the person who retains

the record (usually the counsellor), the complainant, the prosecutor “and any

other person to whom the accused believes the counselling record relates”.

S.19A(5) provides that the application can be made by the prosecutor in the

absence of a defence application where the prosecutor believes it is in the

interests of justice that the record be disclosed. In such circumstances, the

prosecutor can make an application to the court. S.19A(6) provides that the

application must be made within a prescribed period and be on notice to the

person who retains the record, the complainant, the accused “and any other

person to whom the accused believes the counselling record relates”.

Under s.19A(7), the court can further order that the disclosure application can

be made on notice to any other person to whom, in the opinion of the court,

the application relates. The court will then conduct a hearing under s.19A(8)

to determine whether the counselling record should be disclosed to the

defendant. At the hearing, the record itself must be produced to the court by

the person holding it.

Under s.19A(9), the person holding the record, the counsellor and any other

person to whom the record relates, is entitled to appear and be heard on the

application. S.19A(16) extends the legal aid scheme under the Civil Legal Aid

Act 1995 to include a solicitor or barrister appearing for a witness or a

complainant in a disclosure hearing.

Under s.19A(14), the hearing must take place in advance of the trial. A

disclosure hearing can take place after a trial has begun, but only on the

application of the defence and only where the court determines that it is in

the interests of justice.

Section 19A(10) sets out a number of factors that the court must take into

account when considering whether to direct that disclosure of the record

should be made to the defendant as follows:

“(a) the extent to which the record is necessary for the accused to defend the

charges against him;

(b) the probative value of the record;

(c) the reasonable expectation of privacy with respect to the record;

(d) the potential prejudice to the right to privacy of any person to whom the

record relates;

(e) the public interest in encouraging the reporting of sexual offences;

(f) the public interest in encouraging complainants of sexual offences to seek

counselling;

(g) the effect of the determination on the integrity of the trial process; and,

(h) the likelihood that disclosing, or requiring the disclosure of, the record will

cause harm to the complainant including the nature and extent of that

harm”.

The section implies that an accused person has an input into such a hearing.

There is no provision for the defendant’s lawyers having sight of the records

in advance of the hearing.6 Furthermore, there is no provision for the

appointment of special counsel to advocate from the position of the

defendant, as is provided for in other jurisdictions.7 It seems therefore that the

function of defence counsel is limited to making submissions that a record

should be disclosed, without knowing what it contains.

Under s.19A(11), the court may order the disclosure of the record to the

defendant where it is in the interests of justice to do so (having considered

the factors set out in subsection (10)). Furthermore, the court is obliged to

order the disclosure where not to do so would create a real risk of the

defendant receiving an unfair trial.

S.19(12) provides that the court may direct that conditions be placed on

disclosure made under subsection (11) where it is “in the interests of justice

and to protect the right to privacy of any person to whom the counselling

record relates”. Conditions that may be placed on the disclosure order can

include the following:

“(i) that a part of the content of the counselling record be redacted;
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(ii) that a copy of the counselling record and not the original be disclosed;

(iii) that the accused and any legal representative for the accused not disclose

the content of the counselling record to any person without leave of the

court;

(iv) that the counselling record be viewed only at the offices of the court;

(v) that no copies, or only a limited number of copies, of the counselling

record, be made;

(vi)  that information concerning the address, telephone number or place of

employment of any person named in the counselling record be redacted

from the record;

(vii) that the counselling record be returned to the person who owns or

controls the said record; and,

(viii) that the counselling record is used solely for the purposes of the criminal

proceedings for which the record has been disclosed”.

The layout and scope of the section
demonstrate that it is modelled on the
Canadian Criminal Code but somewhat
watered down, no doubt, to allay concerns
that the Canadian Code had the potential
to offend Article 38 of the Constitution.

S.19A(13) imposes a statutory duty on the court to give reasons for making a

disclosure order or for declining to do so. Under s.19A(17), the section is said

not to apply where a complainant expressly waives his or her right without

leave of the court. The subsection is curiously phrased and refers to a

complainant’s “right to non-disclosure”. This is presumably intended to refer

to a complainant’s right to object to a disclosure order being made by the

court. There is no provision for the court inquiring into the capacity of a

complainant to exercise such a waiver having regard to his or her age, mental

capacity or vulnerability. There is also a reference in s.19A(17) (and in

s.19A(16) in relation to legal aid) to a “witness” as well as the complainant.

The subsection refers to the witness (as well as the complainant) being able

to waive a “right to non-disclosure”. “Witness” is not defined in the section

but presumably has a meaning that is distinct from “complainant”. S.19A(1)

makes it clear that it is only the counselling records of complainants to which

the section relates. The counselling records of other witnesses (either for the

prosecution or defence) are not covered by the section. The reference to a

witness having a “right to non-disclosure” is therefore entirely unclear. There

is no provision in the section for an appeal by a defendant against the refusal

to make a disclosure order or the making of a limited disclosure order. There

is further no provision made for an appeal by a prosecutor against the making

of a disclosure order, or the making of a disclosure in terms that are too wide

in the view of the prosecutor.

Conclusion

The layout and scope of the section demonstrate that it is modelled on the

Canadian Criminal Code but somewhat watered down, no doubt, to allay concerns

that the Canadian Code had the potential to offend Article 38 of the Constitution.8

The Canadian legislation (among others) was given careful consideration by the

Law Reform Commission in its report, which appended a carefully-considered draft

bill, which was inexplicably not adopted by the Oireachtas. The section therefore

represents a missed opportunity for real legislative reform. Given the many

difficulties in its wording, the section is likely to result in lengthy and costly

litigation to tease out its meaning, if it survives constitutional scrutiny.

LAW IN PRACTICE

76THE BAR REVIEW : Volume 22; Number 3 – June 2017

1.  People (DPP) v Sweeney [2002] 1 I.L.R.M. 532. 

2. Hardiman J. in JB v DPP [2006] IESC 66; unreported, Supreme Court,

November 29, 2006, at p. 31.

3.  LRC 112-2014.

4.  Section 19A(2).

5.  Section 19A(1).

6.  An approach rejected by the Supreme Court in DPP v Special Criminal Court

[1999] 1 I.R. 60. 

7.  An approach rejected by the Supreme Court in People (DPP) v Kelly [2006]

IESC 20 [2006] 3 I.R. 115.

8.  Sections 278.1-278.91. This was introduced following the decision of the

Canadian Supreme Court in R. v O’Connor [1995] 4 S.C.R. 411.Xxx

References



“… [T]he new constitutional architecture
does not permit for the exclusion (as
opposed to the regulation) of an appeal
to this Court whether from the Court of 
Appeal or direct from the High Court”.

Introduction
Most judicial review applications are governed by Order 84 of the Rules of the

Superior Courts.1 Under Order 84, the application for leave is made on an ex

parte basis within three months of the impugned decision. The threshold, for

the purpose of obtaining leave, is a low one: the applicant need only show

that there are ‘arguable grounds’ for contending that the decision is invalid.2

So far as appeals are concerned, whether the appeal is from the refusal of leave

or the dismissal of the substantive application, there is an unrestricted right

to go from the High Court to the Court of Appeal.3

However, the Oireachtas has imposed some significant restrictions on certain

types of review applications affecting decisions in the public domain. Probably

the most important areas affected by statutory restrictions are planning and

environmental cases,4 and asylum and immigration cases.5 However, restrictions

also feature in decisions concerning public procurement, intellectual property,

European arrest warrants, Oireachtas inquiries, and National Asset
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Management Agency acquisitions, to name but a few.6

The statutory restrictions take many forms. The time limit in which to bring

the application is often abridged; the test for leave is elevated from arguability

to ‘substantial grounds’; and, the leave application is sometimes required to

be made on notice to the other party. One of the most important of the

restrictions concerns the right of appeal. Instead of an unrestricted right, the

party intent on an appeal may find that his or her right is curtailed by the

requirement that he or she obtain a certificate from the High Court, certifying

both that the case raises a point of law of public importance and that the

appeal is in the public interest.

The constitutionality of this kind of restriction on the right of appeal was

examined in Re Illegal Immigrants (Trafficking) Bill 1999.7 This concerned s.5 of

the Bill, which foreclosed any further appeal in asylum cases unless a certificate

was forthcoming from the High Court. Having referred to Art. 34.4.3° of the

Constitution (as it then stood), which allowed for appeals “with such exceptions

and subject to such regulations as may be prescribed by law”, the Supreme Court

approved a statement from its American counterpart,8 according to which:

“… [W]e are not at liberty to enquire into the motives of the legislature. We

can only examine into its powers under the Constitution; and the power to

make exceptions to the appellate jurisdiction of this Court is given by express

words”.9

The 33rd constitutional amendment

Our appellate system has been profoundly affected by the 33rd constitutional

amendment, providing in 2014 for the establishment of the Court of Appeal.

This new court has been interposed between the High Court and Supreme

Court, and appeals, which formerly lay to the Supreme Court, now lie to the

Court of Appeal. 

Thus Art. 34.4.1° of the Constitution provides that the Court of Appeal “save

as otherwise provided by this Article” and “with such exceptions and subject

to such regulations as may be prescribed by law” is to “have appellate

jurisdiction from all decisions of the High Court…”

So far as the Supreme Court is concerned, its appellate jurisdiction is set out

in Art. 34.5. Appeals lie to it from the Court of Appeal, according to Art.

34.5.3°, “if the Supreme Court is satisfied that – 

(i) the decision involves a matter of general public importance, or

(ii) in the interests of justice it is necessary that there be an appeal to the

Supreme Court”.

The ‘leapfrog’ appeal

As already noted, Art. 34 provides for appeals from the High Court to the Court

of Appeal “save as otherwise provided by this Article”. 

This saver relates to the so-called 'leapfrog' appeal, whereby the appellant can

leapfrog the Court of Appeal and appeal from the High Court directly to the

Supreme Court. This kind of appeal is provided for in Art. 34.5.4°, which states

that:

“Notwithstanding section 4.1° hereof, the Supreme Court shall, subject to

such regulations as may be prescribed by law, have appellate jurisdiction from

a decision of the High Court, if the Supreme Court is satisfied that there are

exceptional circumstances warranting a direct appeal to it, and a precondition

for the Supreme Court being so satisfied is the presence of either or both of

the following factors:

(i) the decision involves a matter of general public importance;

(ii) the interests of justice”.

“… [W]e are not at liberty to enquire
into the motives of the legislature. We
can only examine into its powers under
the Constitution; and the power to
make exceptions to the appellate
jurisdiction of this Court is given by
express words”.

No “exceptions” on access to the Supreme Court

Under the former Art. 34.4.3°, appeals lay to the Supreme Court “with

such exceptions and subject to such regulations as may be prescribed by

law”. Because the Constitution allowed for “exceptions” to the right of

appeal, the legislature – as the Supreme Court made clear in Re Illegal

Immigrants (Trafficking) Bill 1999 – could exclude an appeal in the

absence of an appropriate certificate from the High Court.

At this point, it is important to note the wording in the new constitutional

provisions. Whereas the former Art. 34.4.3° allowed for “exceptions …

prescribed by law” to the right of appeal, the new provisions in Article

34.5.3° and 4° provide for appeals subject only to “such regulations as

may be prescribed by law”. Under these provisions, the Court’s jurisdiction

can be regulated, but it cannot be excluded.

The absence of “exceptions” to the appellate mechanism was noted by

the Supreme Court in Grace v Bord Pleanála,10 which arose out of an

appeal under s.50A(7) of the Planning and Development Act 2000 as

amended. In its determination of February 26, 2016, the Court said:

“… [T]he new constitutional architecture does not permit for the

exclusion (as opposed to the regulation) of an appeal to this Court

whether from the Court of Appeal or direct from the High Court”.

Access notwithstanding statutory restrictions

How does “the new constitutional architecture” affect appeals subject to

statutory restrictions? Before the 33rd amendment, an unsuccessful party

in a planning or immigration case had to seek a certificate from the High

Court in order to advance to the Supreme Court, and if refused the

certificate, he or she had nowhere else to go. It is now clear, however,

that the disappointed appellant may, notwithstanding the refusal of a

certificate, still resort to the leapfrog appeal to the Supreme Court

pursuant to Art. 34.5.4°.

In OMR v Minister for Justice,11 an application to leapfrog into the

Supreme Court was made in the context of judicial review proceedings in

an asylum case, which were subject to the statutory restriction in the form
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of s.5(6)(a) of the Illegal Immigrants (Trafficking) Act 2000 as amended.

The Supreme Court noted that s.5(6)(a)12 when read in conjunction with

the Court of Appeal Act 2014 provides that:

“The determination of the High Court … shall be final and no appeal

shall lie from the decision of the High Court to the Court of Appeal …

except with the leave of the High Court …”

Even though the High Court refused a certificate to appeal and s.5, if read in

isolation, might suggest this to be “final”, the Supreme Court nonetheless

confirmed that it is possible for an applicant to seek leave to appeal to it direct

from the High Court without seeking a certificate, or indeed even if such a

certificate has been applied for and refused by the High Court.

The situation has been left in no doubt since the judgment in the Grace case.

Clarke and O’Malley J.J. confirmed that:

“[A]ny measure which prevents (rather than regulates) the exercise by this

Court of its entitlement, under the 33rd Amendment, to consider whether a

case meets that constitutional threshold must be considered to be an

impermissible exclusion of the right of appeal to this Court”.13

Abusing the leapfrog

The Court in OMR was clearly aware of the potential for the leapfrog facility

to be well used, perhaps even overused. With this in mind, it expressed the

view that, before the leapfrog application is made, it is “highly desirable” that

a certificate for an appeal be sought in the High Court. If it is refused, the fact

that an appeal to the Court of Appeal has been foreclosed will then be a

“weighty consideration” favouring a conclusion that there are exceptional

circumstances warranting the appeal, assuming the Supreme Court otherwise

considers that a point of general public importance has been raised or that it

is in the interests of justice that an appeal be brought.14

Comparing the tests

It was also observed in OMR that, as a matter of practicality, there is very little

difference between a point of law of exceptional public importance (the

statutory certificate test) on the one hand, and a matter of general public

importance (the test for an appeal under Art. 34.5.3° and 4°) on the other.

The Court felt that there must be few cases of public importance that pass

one test and fail the other.15 In Grace, Clarke and O’Malley J.J. expressed the

view that the statutory certificate test is “undoubtedly somewhat higher” than

the constitutional threshold.16 Whatever about the level of public importance

required by the two tests, it is also important to recall that the test imposed

by statutory restrictions also invariably requires, not just public importance in

the point, but also a public interest in the appeal. In contrast, the constitutional

test under Art. 34.5.4° is disjunctive and so it could be enough that it is

necessary in “the interests of justice” that there be an appeal to the Supreme

Court. Arguably, the High Court simply getting it wrong to the point of some

unfairness could be sufficient for this purpose. If the High Court fell into

significant error (such as might satisfy the interests of justice limb of the test)

and then foreclosed the possibility of an appeal (thereby affording a weighty

consideration in favour of there being exceptional circumstances), the door to

the Supreme Court might open.

On the other hand, it is also important to remember that the “constitutional

architecture” plainly indicates that the usual course, where a litigant is

dissatisfied with a High Court decision, is to appeal to the Court of Appeal.

While the leapfrog is available where the decision “involves a matter of general

public importance” and/or “in the interests of justice”, the Supreme Court

must also be “satisfied that there are exceptional circumstances warranting a

direct appeal to it”. This requirement of “exceptional circumstances” puts the

bar at a very high level.

“[A]ny measure which prevents (rather
than regulates) the exercise by this
Court of its entitlement, under the 33rd
Amendment, to consider whether a
case meets that constitutional
threshold must be considered to be an
impermissible exclusion of the right of
appeal to this Court”.

Appeals in the future

The right to appeal represents a fundamental thread in the fabric of fair

procedures and access to justice. Just like any other court, the High Court will

not always get it right. That is why we have a Court of Appeal and a Supreme

Court.17 The hierarchy of the superior courts has changed fundamentally since

the 33rd amendment to the Constitution. Moving from a two-tier to a

three-tier system should of itself increase the availability of a remedy by way

of appeal. Moreover, the fact that there are now two appellate courts, and not

just one, makes it more difficult to justify depriving the dissatisfied litigant of

one unrestricted appeal. Nevertheless, various statutory provisions restricting

the right remain in place. So long as we retain these restrictions (and there is

no reason to believe that we will not) it is always going to be difficult for the

dissatisfied litigant to appeal, whether directly to the Court of Appeal or by

way of leapfrog to the Supreme Court. But having said that, it is at least

arguable that if he or she succeeds in getting his or her appeal to the Court of

Appeal, there may be an easier passage from there to the Supreme Court

(because if the litigant has satisfied the statutory test for a certificate to get

into the Court of Appeal, it should follow that he or she would also satisfy the

less onerous constitutional test under Art. 34.5.3°).

Does this defeat the purpose of there being an intermediate appeal court in

the first place?

Some suggestions

In the light of our “new constitutional architecture”, there is scope to revisit

the approach to statutory restrictions. Thought could be given to removing

such restrictions altogether since the Constitution now provides its own

restrictions. Alternatively, the statutory test for a certificate could be

reformulated so that it is consistent with, if not lower than, the constitutional

test. If an appeal to the Court of Appeal instead of the Supreme Court is to be

pursued in all but exceptional circumstances, then it is illogical that the

statutory certificate test (to get into the Court of Appeal) should be more
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onerous than the constitutional one (to get into the Supreme Court). The

certificate procedure should at the very least be taken out of the hands of the

High Court and vested in the Court of Appeal, even on a papers-only basis.

The Oireachtas may legitimately seek to restrict the new (and possibly

unintended)18 right to petition to the Supreme Court in all of the

above-mentioned cases heretofore subject to statutory restrictions on the right

of appeal. However, any effort to restore the pre-33rd amendment status quo

– whereby no case could leave the High Court without that Court’s permission

– can only be achieved by way of a referendum. The Court in OMR pointed

out that no regulations, as permitted by Art. 34, have been prescribed by law

to date, but that could change. However, it is hard to imagine how the

Oireachtas might seek to restrict the right to petition the Supreme Court over

and above what the Court has already put in place in the form of the Practice

Direction SC16 (‘Conduct of proceedings in Supreme Court’) issued on October

29, 2014. The onerous threshold to satisfy is already set out by the

Constitution. The Practice Direction restricts leapfrog appeals insofar as it:

imposes a time limit (but provides a facility to extend time); limits the

application to a papers-only determination (unless the Court otherwise

directs); and, prescribes the form that the application must take, the

information that must be included and how it is to be presented. There is also

provision for leapfrog applicants to face the risk of a further costs order if

refused relief by the Supreme Court. Despite these (only to be expected)

procedural requirements, the fact remains that the 33rd amendment has an

important practical effect when it comes to appeals in statutory judicial

reviews. The door that was once firmly closed by the High Court may now in

exceptional cases be opened by the Supreme Court.

*My sincere thanks to Mark de Blacam SC for giving generously of his time to

discuss, comment on and proofread this article in its draft form. It should go

without saying that all errors are my own.
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Introduction
Although the best part of a decade has passed since the economic downturn, recent

media speculation suggests that debt recovery proceedings in the Irish courts may

peak in 2017. Many lenders and vulture funds are only now beginning to bring debt

recovery proceedings in respect of loans that have been non-performing since the

crash. In such cases, the Statute of Limitations may provide a strong basis for

resisting an order for judgment or for possession being made. It is therefore

important that practitioners are aware of issues specific to the limitation periods for

debt contracts, recent judgments in the area, and proposals for reform.

The Statute of Limitations 1957

Section 11 of the Statute of Limitations 1957 provides for a limitation period of six

years for actions founded on contract (including a contract for debt), with the period

running from the date upon which the cause of action accrues.

Where a right of action to recover a contract debt accrues, and the debtor

acknowledges the debt in writing, the right of action will be deemed to have accrued

from the date of acknowledgement. The acknowledgment must be made in writing,

signed by the debtor or his agent.1

Similarly, if a debtor makes a payment in respect of a debt for which the cause of

action has accrued, the cause of action will be deemed to accrue from the date of

that payment.2

When does the cause of action accrue?
It is a fundamental principle of law that a cause of action will accrue to a lender

from the point at which it has a legally enforceable claim against a borrower. This

most authoritative statement to this effect, endorsed recently by the English High

Court,3 is found in Reeves v Butcher [1891] 2 QB 509:

"This expression, 'cause of action', has been repeatedly the subject of decision,

and it has been held … that the cause of action arises at the time when the debt

could first have been recovered by action. The right to bring an action may arise

on various events; but it has always been held that the statute runs from the

earliest time at which an action could be brought".4

The "earliest time at which an action could be brought" is a matter of contractual

construction.5 In respect of a simple term loan, in which a date for repayment of

the principal sum plus interest is stipulated in the loan agreement, the limitation

period for recovery of the debt will generally run from that repayment date.

Furthermore, if a date for repayment is set out in the loan agreement, there is

generally no obligation on the lender to make a further demand for repayment.

The monies will automatically fall due when the date arrives.6

However, many term loans will involve periodic repayments, and the consequences

of such a repayment schedule for the commencement of a limitation period is a

matter of interpretation. It may be the case that all monies outstanding under the

loan agreement automatically become due and owing on the occurrence of a

particular event, such as a missed payment, or it may be that a missed payment

gives the lender a contractual right to issue a letter of demand for all sums

outstanding. In respect of demand loans, the law is that the cause of action

accrues from the point at which a demand letter issues by the creditor (subject to

any terms or conditions to the contrary contained in the loan agreement). Whereas

it was previously thought that a limitation period on a demand facility ran from
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the date that the loan was advanced,7 this

position can no longer be considered to represent the law in

light of recent judgments.8 That the accrual of a cause of action

will depend on the contractual terms of the loan was made clear by Clarke J. in

the recent Supreme Court decision of Irish Life plc v Dunne [2015] IESC 46:

"The first port of call for determining whether those monies had become due is

to identify the terms of the contract between the lender and the borrower as to

when the entire principal sum can be said to fall due. Terms in that regard can,

and do in practice, differ. It may be that, on a proper interpretation of the

contractual documents in one case, a demand for payment following some form

of default may be necessary. It might, however, be the case that, in other

circumstances and in the light of the terms contained in a particular mortgage

deed, the full sum may become due without demand in certain, specified

circumstances".9

In First Southern Bank Limited v Maher [1990] 2 I.R. 477, the defendant and her

late husband issued a promissory note to the plaintiff for the sum of £12,745.53,

repayable by 21 instalments of £606.93 each. The promissory note was secured

by a charge over certain lands owned by the borrower in Co. Tipperary. The

promissory note further provided that, in the event of default for a period of one

month from its due date in payment of any of the instalments, the whole of the

sum outstanding under the promissory note would become immediately due and

payable together with interest thereon. After the loan was advanced, no

repayments were ever paid by the defendant or her late husband.

In determining that the limitation period ran from 30 days after the first missed

payment, rather than from the date upon which demand was made on foot of

that missed payment, Barron J. held:

"The security was in place notwithstanding that no demand may have been made.

There is nothing in the deed to suggest that such security could not be enforced

until the demand was made. The document could have provided that

notwithstanding the terms of the particular transactions under which monies

became recoverable, no proceedings could be brought to raise the security until

a demand had been made…Here no such demand was necessary, the money

became due and payable once there was default for a period of one month".10

A similar conclusion was reached more recently by Baker J. in AIB v Pollock [2016]

IEHC 581, where the repayment clause in a loan agreement stated that the facility
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was "[o]n demand and at the pleasure of the Bank, subject to

clearance in full by way of refinance or otherwise by 30/09/2009".

Having reviewed the authorities, Baker J. dismissed the plaintiff’s

argument that the limitation period only ran from the point at which it

issued a letter of demand, and held:

"I do not consider that the absence from the express repayment provisions that

repayment be made immediately upon the happening of identified events leads

to the conclusion that payment was therefore not due on September 30, 2009.

The express words are clear, and identify a date for repayment, and the inclusion

of the word “immediately” or of a similar word, could have added nothing to the

sense of the clause because the date was identified by day, month, and year.

Payment became due on that date without demand, and, to borrow the language

of Clarke J. in Irish Life & Permanent plc v Dunne, the right to take action on foot

of a failure to pay on the agreed date happened automatically".11

These decisions indicate that Irish courts will have little hesitation finding that a

limitation period will run from the point at which a substantive breach of the loan’s

terms takes place, rather than from when the lender issues a letter of demand in

consequence of that breach. However, the terms of each loan must be considered

on their individual merits, and the wording construed accordingly.

Accrual of cause of action for guarantees

Unless expressly provided for otherwise, a cause of action accrues against a

guarantor on the date of the principal debtor’s default.12 However, where a

guarantee states that a guarantor is only liable once demand is made on him or

her, the limitation period commences at the point of demand (rather than the date

upon which the guarantee was entered).13

While emphasising that guarantees must be interpreted in accordance with their

specific terms, Canny notes that some English decisions have created certain

principles of broad application.14 Generally speaking, no cause of action arises

against a guarantor until a demand is made.15 However, a contract of guarantee

which states that the guarantor is a ‘principal debtor’ (or ‘primary obligor’) has

the effect of removing the requirement for a formal demand of the guarantor.16

Death of a borrower17

Many loan contracts will contain a standard term that all outstanding monies

become immediately repayable on the death of the borrower. However, if no such

term exists, what is the effect of the death of a borrower on a contract debt’s

limitation period?

Section 9(2) of the Civil Liability Act 1961 states that where a cause of action has

accrued against a deceased person within his or her lifetime, the limitation period

in respect of that cause of action is either six years from its accrual or two years

from the date of death (whichever is sooner).18

The current position under Irish law is that, where a right of action does not accrue

automatically under a loan agreement, and no letter of demand has issued prior

to the borrower’s death, the provisions of Section 9(2) of the 1961 Act do not

apply because no cause of action existed at the date of death. In Bank of Ireland

v O’Keeffe [1987] I.R. 47, Barron J. held:

"Section 9, s-s. 2 (b) relates to a cause of action which has survived against the

estate of a deceased person…Accordingly, for s. 9, s-s. 2 (b) to apply in the

present case it will be necessary to show that the cause of

action on foot of which the plaintiff is proceeding was one

which subsisted at the date of death of the defendant's

husband...

It seems to me that similarly in the present case no cause of action existed

whereby the plaintiff could sue either the deceased or his estate until demand

had been made. Since this demand was not made until after the death of the

deceased, it follows that there was no cause of action subsisting against him at

the date of death. Accordingly, the defence fails".19

The decision in O’Keeffe was endorsed more recently by McGovern J. in Bank of

Ireland v Stafford [2013] IEHC] 546. There, the events of default set out in the

loan agreement included the death of the borrower. The question before the High

Court was whether any claim for the debt had survived against the estate of the

deceased, within the meaning of the 1961 Act. Following the decision of Barron

J. in O’Keeffe, McGovern J. held:

"The demand for payment was made after the deceased's death and was not a

claim subsisting at his death or one that survived against the deceased's estate

within the meaning of the 1961 Act. The monies did not fall due and were not

repayable at any time prior to the deceased's death".20

The question that arises is whether the decisions in O’Keeffe and Stafford have

the potential to create precisely the type of uncertainty that limitation periods

are specifically designed to avoid. The position at Irish law appears to be that if

the debtor under a demand loan facility dies, and at the time of death his creditor

has not issued a demand letter (and assuming the death of the borrower is not

contemplated by the terms and conditions of the loan), no limitation period

begins to run within which the lender must institute proceedings in order to

recover the outstanding sum due. Rather, it would appear that the lender could,

theoretically, wait for an indefinite period before serving a demand letter on the

estate of the deceased, and only at that point would a limitation period begin to

run (though equitable doctrines such as estoppel and delay might defeat the

lender’s claim).

Limitation periods for interest payments

Generally, once recovery of a principal sum becomes statute-barred, an action for

the arrears of interest will also be barred. This was the case in Elder v Northcott

[1930] 2 Ch. 422, in which the plaintiffs issued proceedings on November 1, 1928,

for the recovery of a principal sum and arrears of interest thereon. At hearing, the

plaintiffs accepted that the recovery of the principal sum had become

statute-barred on June 30, 1926, and abandoned their claim to the arrears of

interest that had accrued after that date. However, the plaintiffs maintained their

claim for the arrears of interest that had accrued between November 1, 1922

(being six years prior to the issuing of the writ), and June 30, 1926, on the basis

that at each half-year during that period a cause of action accrued in respect of

each half-year's payment of interest.

Accepting the submission that interest is a ‘mere accessory’ to the principal sum

(rather than an independent contract to pay), Clauson J. held that:

"…since the claim to the principal is barred by lapse of time, the claim to the

interest on it is barred also, and accordingly the plaintiffs cannot succeed in the

83 THE BAR REVIEW : Volume 22; Number 3 – June 2017

LAW IN PRACTICE



claim so ingeniously put forward for interest between the dates I have

mentioned…"21

The Elder decision subsequently was referred to, albeit in passing, by the Supreme

Court of the Irish Free State,22 and the position set out by Clauson J. has recently

been held to represent the law by the English Court of Appeal in Henry Boot

Construction Ltd v Alstom Combined Cycles Ltd [2005] EWCA Civ 814.

Part payment and acknowledgement

As stated above, Sections 56 and 65 of the Statute of Limitations 1957 provide

that an acknowledgement of the debt by the debtor to the creditor, or the making

of any payment in respect of the debt, has the effect of re-setting the six-year

limitation period (even in cases where a debt has become statute-barred). These

statutory provisions are examined in detail in Chapter 7 of the second edition of

Canny’s Limitation of Actions, and readers are advised to consult that text for a

comprehensive analysis of the necessary ingredients of acknowledgements and

part payments. However, one particular point of interest for legal practitioners,

which merits mention here, is the interpretation of the statutory provision requiring

that an acknowledgment be "in writing and signed by the person making the

acknowledgement".23 The reliance of modern commercial transactions on

technology, and in particular on email correspondence, raises the question as to

what constitutes a signature for the purpose of the Statute of Limitations. This is

an issue that has received limited treatment by the courts to date, but is likely to

be the subject of litigation in the future.

Canny cites the English Court of Appeal decision of Good Challenger Navegante

SA v Metalexportimport SA [2003] EWCA Civ 1668 as the most recent judicial

pronouncement on the subject, in which it was held that a typed name at the

bottom of a telex was sufficient for the purposes of an acknowledgment. The

Court of Appeal approved the following passage from Mr Michael Crane QC, sitting

as a deputy judge of the commercial court:

"Thus in the case of a formal contract which prints the names of the parties and

leaves a space under each name for the parties to write their names, the document

will not have been signed by a party until he writes in his name in the space

provided. Conversely, with a telex, where there is no such facility, the typed name

of the sender at the end of the telex not only identifies the maker but leads to

the inference that he has approved its contents: the typed name, therefore,

constitutes his signature. Thus in my judgment each of the telexes relied on by

the Claimant was signed by the sender typing in its name, or his name, at the foot

of the document".24

It is submitted that not only would the reasoning of the Good Challenger

Navegante decision be adopted in this jurisdiction, but that the scope of that

reasoning would be sufficiently broad to capture other forms of electronic

communications (most obviously, emails). In substance, there is no distinction

between a name typed at the bottom of a fax, telex, email or even a text message,

and in circumstances where so much correspondence between commercial debtors

and creditors takes place electronically, it would seem particularly unfair to insist

that only a signature in wet ink would satisfy the requirements of Section 58.

The Statute of Limitations Bill 2017

The Statute of Limitations Bill 2017, recently introduced in the Dáil by Mick

Wallace TD, proposes to reduce the limitation period for contract debts from six

years to two years. Mr Wallace has argued that a limitation period of six years puts

borrowers at disadvantage and potentially amounts to a breach of Article 6 of the

European Convention on Human Rights.

However, it is difficult to see how a shorter limitation period of two years would

be advantageous to borrowers. A shorter limitation period would have the effect

of prompting banks and funds to commence legal proceedings against borrowers

at the earliest opportunity so as to protect their position and ensure that their

claims do not become statute-barred. The advantage of a six-year limitation period

is that it affords lenders sufficient time and space to seek to come to an alternative

arrangement with borrowers who are in arrears, without having to initiate

proceedings.
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Each month brings new developments in the area of legal costs. The Bar has

always favoured the introduction of a new system for the resolution of disputes

about costs. This was an uncontroversial part of the Legal Services Regulation

Bill when it was originally introduced. It provided essentially for the

replacement of the Taxing Master(s) with a new system of legal costs

adjudication.

We repeatedly called for the enactment of those provisions quickly, even if

other parts of legislation required more time and debate. It came as no surprise

that the text of that part of the Legal Services Regulation Act 2015 was

essentially the same as that proposed when the Bill was published four years

earlier.

A further 18 months has passed, and we are no nearer to having the new costs

provisions commenced. This is a bit embarrassing, given that the migration to

a new adjudication structure is not dependent upon the delays that have

encumbered the establishment of the Legal Services Regulatory Authority

(LSRA).

Problems with the system persist. The time taken to conclude a taxation could

extend to 18 months or two years in 2015 and 2016. There have been a

plethora of parallel disputes by way of taxation reviews in recent times and in

high-profile cases. The decision of the Court of Appeal in Sheehan v Corr was

recently the subject of an appeal hearing before the Supreme Court, and

judgment is anticipated shortly. The Bar was permitted to intervene as an

Amicus Curiae and made submissions in that appeal on the unique position of

barristers in the context of costs.

Good news

It is not all bad news, however. The Government recently appointed a new

Taxing Master, and early indications are that this has had the effect of speeding

up the system. In addition, the President of the High Court issued a recent

Practice Direction, which came into effect on April 24. This provides for the

payment on account of costs by order of the Court. The text is worth noting:

“In view of long delays in the taxation of costs, the attention of

practitioners is drawn to the provisions of Order 99, rule 1B (5).

“I direct that in all cases where there is no dispute as to the liability for the

payment of costs and in any other case which a judge thinks appropriate,

an order may be made directing payment of a reasonable sum on account

of costs within such period as may be specified by the judge pending the

taxation of such costs. 

“Such orders may be made on an undertaking being given by the solicitor

for the successful party that, in the event of taxation realising a smaller

sum than that directed to be paid on account, such overpayment will be

repaid”.

It is intended that orders of this type will be straightforward and dealt with

at the conclusion of the hearing. Agreement of the paying party is not

necessary. There can be no question of lengthy disputes about the quantum

of the interim award. In large cases, it may be prudent to obtain a rough

estimate from a costs accountant as to the range of outcomes at taxation,

but this should be seen as giving rise to an additional layer of cost. Of

course, solicitors for the beneficiary of the costs award should take care to

ensure that they pitch the interim costs request at an appropriate and

reasonable level.

The benefits of such an approach are obvious. Cashflow issues arising from

the delays in resolution of taxation disputes are alleviated. It is likely that

paying parties (especially institutional parties) will be encouraged to resolve

the entire costs issue at an earlier stage.

What many people don’t realise is that the taxation system is an inherent

part of the original proceedings. 

This means that many parties that have expended sums of money in order

to prosecute (or defend) a claim must wait until the costs issues are

resolved before they can be reimbursed. This applies equally to funded

commercial disputes and 'no-win no-fee' cases where the plaintiff has had

to incur (even small) outlays.

Delays in the resolution of costs are therefore a further delay in the

resolution of the proceedings, are clearly not in the interests of litigants,

and paint the justice system in a bad light.

It is to be hoped that these recent developments will improve matters

significantly, but the real game changer will be the commencement of Part

X of the LSRA 2015, and the establishment of the Office of the Legal Costs

Adjudicator.
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Action needed now for
system of legal costs

While frustrating delays remain in the establishment of a new system for
legal costs adjudication, a new Practice Direction offers some assistance.

Paul McGarry SC






