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COMING SOON

From Bloomsbury Professional

Companies Acts 2014:
2017 Edition

The redrafting of the Companies Acts 1963-2012 ushered in
significant changes to Irish company law and all company law
practitioners and company law students in Ireland will need to
be up to speed with the new Act’s provisions.

In this new edition, the Companies Act 2014 is updated to
account for all changes to it, up to and including the Companies
(Accounting) Act 2017.

Amending Acts include:
+ Companies (Accounting) Act 2017 (9/2017)

- Finance (Certain European Union and Intergovernmental
Obligations) Act 2016 (13/2016)

« Credit Guarantee (Amendment) Act 2016 (1/2016)
- Legal Services Regulation Act 2015 (65/2015)
« Harbours Act 2015 (61/2015)

- National Cultural Institutions (National Concert Hall) Act 2015
(44/2015)

- Workplace Relations Act 2015 (16/2015)
- Irish Collective Asset-management Vehicles Act 2015 (2/2015)

The Companies Act 2014 has also been updated by a large
number of statutory instruments and these changes have been
incorporated into this new edition.

The Companies Act 2014:

2017 Edition is the only fully
consolidated, single-volume,
hard-copy edition of this Act.

Companies Act
2014
ZOImion

Pub Date: July 2017
ISBN: 9781784514044
Price: €99

Contract Law

2nd Edition
Paul A McDermott

Contract Law, Second Edition is a comprehensive account of
Irish contract law and contains all of the developments since the
first edition was published in 2001.

This edition contains two new chapters as follows:
- How to successfully make contracts

- Remedies other than damages, namely specific performance,
injunctions and restitution

The law relating to contracts is set out and explained under
clear headings and in straightforward language. In addition,
every major Irish case on contract law is considered. Particular
emphasis is placed on practical matters such as the construction
of contracts, breach of contract and contractual remedies.

Also includes a large number of new cases from the High
Court, Court of Appeal and Supreme Court on every area

Written by a practitioner who is also an academic, this book sets
out the principles and case law in a clear and structured manner
with easy to use headings.

Practitioners, students and anyone who has to deal with
contracts in the course of their work will benefit from this
most welcome new edition.

CoNTRACT LAw

Pub date: August 2017
ISBN: 9781780432250
Price: €275

Paur A. McDErRMOTT

Contact Jennifer Simpson on T: +353 (0) 1 6373920,
Email jennifer.simpson@bloomsbury.com OR email sales@gill.ie
Visit us at www.bloomsburyprofessional.com/ie
P&P: €5.50 per order
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Appointments
and

representations

Seamus Woulfe SC was recently appointed as Attorney General. The new Attorney
has given of his time for many years to assist and help the Council. He has chaired
a number of committees, including Library and Finance, and until recently served
as Vice-Chairman. We sincerely congratulate him and wish him the very best in

his new role.

The Government has recently published draft legislation to further update the
Personal Injuries Assessment Board (PIAB) system. The Council has been
engaging with this and related issues over the past year. Since the Oireachtas
Committee hearings in September 2016 into motor insurance costs, the Joint
Committee on Finance, Public Expenditure and Reform published a report on
‘The Rising Costs of Motor Insurance’. There followed the establishment of a
group headed by former High Court President Kearns, which is tasked with the
obligation to present a report as soon as possible. The Bar will continue to agitate
on this issue.

This issue has reared its head again, following the hasty publication of heads of
a bill. The draft doesn’t differ hugely from that circulated in December 2016. As
members know, many of its provisions are objectionable. The Council’s view is
that the proposals will in fact increase, not reduce, political interference in the
appointment process. At the time of writing, it seems that the Oireachtas Justice
Committee will postpone consideration until the autumn. That may have the
effect of taking some heat out of the coverage, but it is very likely that there
will be a vigorous public debate when the matter comes back before the

legislature.

The vast majority of members, as demonstrated through the regular member
surveys undertaken, express high levels of satisfaction with the service
improvements that have taken place across The Bar of Ireland over the last two
years. Council members and staff have been engaged in a tour of the Circuits to
provide information about services and continue to get feedback. This will
continue during the forthcoming term.

As we approach the end of the legal year, | want to
personally thank all of the staff of the Council and its
various bodies. | also want in particular to express my
gratitude to all of the members who have given up so
much of their professional time to serve on or assist the
Council and its committees. The Bar would not function
without their dedication or commitment. It is appropriate
in that context that | single out our departing Treasurer, Sara
Moorhead SC, for her stewardship of the Council’s
finances for several years. All members

owe her a deep debt of gratitude.

S

Paul McGarry SC
Chairman,

Council of The Bar of Ireland



Making it clear

This has been a year of turmoil for An Garda Siochana. What better time
to shine a spotlight on the role of the new Policing Authority? In this
edition, its Chairperson Josephine Feehily discusses the new oversight
framework and her vision for the force and the Authority in the years ahead.
The Supreme Court has delivered its judgment in the case of Sheehan v
Corr, which now provides some clarification with respect to the role of time
records in the context of taxation. The Council of The Bar of Ireland has
issued a briefing note on the case, which sets out some useful pointers to
barristers regarding time records and estimates when valuing the legal work

done on any given case.

Elsewhere, we examine the most recent changes to road traffic law and, in
particular, the new laws in relation to drug driving. For the first time, road
users will face the prospect of having bodily samples analysed for the
purposes of determining the concentration of drugs in the blood system.
The new rules add to the growing complexity of road traffic legislation as
amendment is layered over previous amendment. The need for a

consolidated Road Traffic Act is now pressing and obvious.

Finally, we take another look at the EC Regulation known as Rome II. It
was hoped that this Regulation would lead to more certainty in determining
the law of the country that applies to accidents abroad involving nationals
from different countries. However, as our authors have discovered, all is
not as simple as one might hope.

Eilis Brennan BL
Editor
ebrennan@lawlibrary.ie

Supporting
professional women

From left: Dr Deborah McNamara, Consultant Surgeon, Beaumont Hospital;
Oonagh McCrann SC; Dr Ann Hogan, President of the IMO; Dr John Duddy;
Miriam O’Callaghan, RTE current affairs presenter; Grainne Larkin BL, Chair of

Women’s Working Group; Dr Ailin Rogers, Surgical Specialist Registrar and Lead
NCHD, Beaumont Hospital: and, Orla O’Donnell, RTE Legal Affairs
Correspondent.

Both The Bar of Ireland and the IMO undertook surveys in the last 12 months
to ascertain the challenges facing their respective female members, as such
this was an important event for both organisations given the issues identified
for female doctors and barristers.

Similar themes arising from both surveys included gender-based discrimination,
‘pigeonholing” in terms of areas of legal practice/medical specialty, challenges
of work-life balance, and the low level of advancement to positions of seniority
such as “taking silk” for barristers (only 16% of 329 senior counsel are women)
and becoming a medical consultant (only 29% of hospital consultants are
female, and 15% of consultant surgeons are female, for example). Keynote
speaker at the Conference was RTE’s Miriam O’Callaghan, and RTE legal
correspondent Orla O’Donnell chaired an engaging panel discussion with
contributions from Marguerite Bolger SC, Mary Rose Gearty SC, Oonah
McCrann SC, Dr Ann Hogan, IMO President, and Dr Ailin Rogers, Surgical
Specialist Registrar and Lead NCHD, Beaumont Hospital. Dr Deborah
McNamara, Consultant Surgeon, Beaumont Hospital, also made a presentation

on training the next generation of surgeons.
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Chairman’s Dinner

M  THE BAR
® | OF IRELAND

The Bar of Ireland held its Annual Chairman’s Dinner on Thursday, June 22, in

beautiful surroundings at the King’s Inns. Chairman Paul McGarry SC addressed
an esteemed audience of barristers, judges, solicitors, politicians and members of
the media, including Chief Justice Mrs Susan Denham, President of the High
Court Peter Kelly, and Attorney General Mr Seamus Woulfe SC.

Barristers’ voluntary work
contributes to Drugs Act

The Bar of Ireland’s pro bono programme — the Voluntary Assistance Scheme
(VAS) — worked with the Ana Liffey Drug Project developing the draft
legislation for the Misuse of Drugs (Supervised Injecting Facilities) Bill 2017,
which was passed in early May.

A team of seven experienced barristers worked with the Ana Liffey Drug Project
to draft the legislation, which was presented to the then Minister of State with

Consult a Colleague -
mental health initiative

In recent years The Bar of Ireland has been devastated by loss, and in
particular by the deaths of much-loved and respected colleagues. Partly as a
response to what has been, for many, a period of mourning, and partly due
to an invitation extended by the Dublin Solicitors Bar Association (DSBA),
the Council of The Bar of Ireland will launch a new service in October. The
Consult a Colleague programme takes its name from the programme set up
by the DSBA some years ago. Like our solicitor colleagues, members of the
Bar are increasingly aware of the heavy toll paid by regular engagement with
traumatic facts, and the gradual erosion of mental health that can be a
consequence of our work.

Volunteers from the Bar underwent training with the Helplines Partnership
(specialising in helpline services) and 3Ts (a charity specialising in suicide

awareness and prevention) in order to offer their support to members who

Employment Law launched
L | (U (D~

At the launch of the second edition of Employment Law, published by

Bloomsbury Professional, were (from left): Maeve Regan, co-author and
Managing Solicitor, Mercy Law Resource Centre; Donal Spring, Principal, Daniel
Spring Solicitors; Ms Justice Mary Laffoy; and, Ailbhe Murphy, co-author and
Senior Employment Counsel (EMEA), Groupon.

responsibility for Drugs,
Aodhén O Riordain TD, in
May 2015. The legislation
has now passed through
the Dail and the Seanad.
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This is a fine example of how the voluntary work and dedication of Law Library

Voluntary Assistance Scheme

members can empower organisations to make a difference through the law.
The committee that drafted the legislation was chaired by Emily Egan SC.
Other members included Bernard Condon SC, Rebecca Broderick BL, Rebecca
Graydon BL, Marcus Keane BL and Brendan Savage BL.

want to discuss a problem in confidence. The guidelines for the service and
the website content have been drafted and the service will be formally
launched in October.

Two confidential phones will be operated by two of the volunteers at any one
time. A call to this phone will take priority for the volunteer and will be
answered immediately whenever possible.

None of the volunteers are members of the Council of The Bar of Ireland,
although Grainne Larkin BL and Mary Rose Gearty SC have both undertaken
the helpline training. Their experience is that members are quick to contact
representatives on the Council and they hope that this will continue.

Given the nature of the service, it was decided that a group of barristers
drawn from all over the country, and at different levels of seniority, might
prove a more effective panel than those who are elected to the Council.
Any of our trained colleagues will accept a call if, for any reason, the caller
does not want to speak to the two members listed. We hope that this service
will encourage members to talk to a colleague, whether it is someone they

know or not, before a problem becomes critical.



Practice management
and tort CPD

Following feedback to member services, the first practice management
conference took place in May. Ten speakers addressed over 60 participants.
Subjects as diverse as tax, insurance, well-being, pensions and data protection
were covered, and there was also time for questions. We hope that this will
become an annual event, and suggestions for future content will be welcomed
from members. Over 100 members came to the Distillery Building on a
Saturday in June to hear five speakers at the annual Tort Law Update
Conference. Expertly and efficiently chaired by Ms Justice Mary Irvine, the
morning covered topics such as recent judgments, dismissal of tort actions,
medical negligence and the liability of the Garda Siochdna/the State in

prosecution of crime. The evaluation comments were overwhelmingly positive

and the Conference will run again next year.

Calcutta Run
Members of The Bar of Ireland took part in the 2017 Calcutta Run on Saturday
May 20, which raised funds for the Fr Peter McVerry Trust and The Hope
Foundation in Calcutta. Law Library members had great success in the Run:
Annette Kealy BL and Nessa Cahill BL came in first and third place, respectively,
in the 5k race. The Law Library 5k team, comprising Cliona Cleary BL, Niamh
O’Sullivan BL, Chris Hughes BL and Paul McCarthy SC, were second. The Law
Library 10k team came third — Eoin Martin BL, Brendan Glynn BL, Anne
Fitzpatrick BL and Leonie Macauley BL. Congratulations to all!

The Australian Bar Association (ABA), along with barristers from all over the
world and senior members of the British, Australian and Irish governments
and judiciaries converged on London and Dublin from July 2-7 for the ABA
Conference 2017. The aim was to share collective knowledge and prepare for
future challenges to global legal systems.

The Conference explored issues including: freedom of speech and privacy
laws; international law; diversity and an inclusive profession; Brexit; and, equal

and fair access to justice for all.

PRDBA Conference

The speakers at the PRDBA's Regulation of Teachers Conference were (from left):

Peter Ward SC; Denise Brett SC; Brendan O’Dea, Teaching Council; Louise Beirne
BL,; and, Patrick McCann SC.

The Professional Regulatory and Disciplinary Bar Association (PRDBA) held
its annual conference on Friday, June 23, on ‘The Regulation of Teachers’.
According to Brendan O’Dea, Deputy Director of the Teaching Council, who
chaired the conference, this is the first such conference that the Teaching
Council is aware of. The event was attended by over 80 participants from
both the legal world and the world of education. The Teaching Council
regulates over 90,000 teachers. It is expected that the first inquiries into a
teacher’s fitness to teach will come before disciplinary panels of the Council
in the autumn.

Louise Beirne BL spoke about the Teaching Council Act 2001, which provides
the legal framework for how the system of regulation will operate in practice.
Patrick McCann SC looked at the concept of poor professional performance,
which is one of the grounds upon which a complaint may be made to the
Teaching Council about a teacher. Denise Brett SC focused on how procedures
under the Education Act 1998 operate in practice, and Peter Ward SC spoke
from his particular experience of representing teachers about how the system
of regulation will work from the teacher’s perspective.

This is the Association’s fourth such conference. It also regularly holds
breakfast briefings, which are open to members of the Association. Papers
from all of the PRDBAS events, including this conference, are available at

www.prdba.ie.

Among the keynote speakers at the Conference were:
Australia’s High Commissioner to the United Kingdom, His Excellency, the
Hon. Alexander Downer AC;
Commonwealth Attorney General, Senator, the Hon. George Brandis QC;
the Right Hon. Jeremy Wright QC MP, Attorney General for England and
Wales and Advocate General for Northern Ireland;
the Hon. Justice Patrick Keane, High Court of Australia;
Australia’s Ambassador to Ireland, His Excellency Ambassador Richard Andrews;
the Hon. Justice Stephen Gageler AC, High Court of Australia; and,
the Hon. Mrs Chief Justice Susan Denham, Chief Justice of Ireland.
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Should you contribute to a pension?
Absolutely — it makes good financial
and tax sense.

Donal Coyne

Donal is Director of Pensions, JLT Financial
Planning Ltd, which operates The Bar of Ireland
Retirement Trust Scheme

People are living longer and not many people wish to work forever. Therefore
you must ask yourself: where will your income in retirement come from?
Pensions often seem complicated — yet the basic premise is simple. Save now
to provide an income you can live off in retirement. Along the way you can
also benefit from the tax advantages pensions attract. Pensions are still one
of the most tax-efficient ways to save for retirement - for every contribution
you make, up to 40% of the contribution is paid for by the Government.

Many people are not saving for their retirement, or are not saving enough to
give them the standard of living they hope for when they retire. If you are one
of these people you can either retire later, start saving now or revise

downwards what you can live off when you retire.

A pension is basically a long-term, tax-efficient savings plan, which you can
access at any time between the ages of 60 and 75. There are restrictions on
how much you are allowed to contribute each year, while still qualifying for
the valuable tax relief available. There is an overall salary cap of €115,000 and
an age-related contribution scale as shown in Table 1. Any contribution falling
within these limits qualifies in full for relief against income tax.

Your contributions are then invested and all investment growth accumulates
within your fund tax free. At retirement, the fund can then be used to provide
you with a maximum lump sum of 25% of the value of the pension fund — of
which the first €£200,000 can be paid free of all taxes (see Table 2).

Pension contributions continue to make absolute financial sense as:
income tax relief is available at up to 40%;
investment growth is tax free;
a lump sum can be taken of up to 25%, with the first €200,000 tax free;
funds can pass to the estate; and,
there is no other more tax-efficient way of saving for your retirement.

Age Earnings Maximum Amount Income
limit contribution Tax rate

Under 30 15% €17,250 Up to €200,000 0%

30-40 20% €23,000

40-50 25% €28,750 €200,001-€500,000 20%

50-54 30% €34,500

55-59 35% £€40,250 Over €500,000 40%

60 and over  40% €46,000

The balance of the fund can be used either to buy a traditional annuity for life
or the fund can simply remain invested in what is known as an Approved
Retirement Fund (ARF). It is important to note that you do not have to decide
how to use your pension fund until you retire.

The Bar of Ireland Retirement Trust Scheme offers a wide range of investment
funds for members. Each fund has a very competitive annual management
charge. If you are unable to choose a fund, the Scheme also has a default
investment strategy, which comprises three separate investment funds and has
delivered a net return of +7.54% per annum over the last five years. The
performances of the various investment fund managers is assessed regularly
against benchmarks. Full details on each fund can be found on the members’
section of The Bar of Ireland website. All Scheme members receive updated
pension valuations twice yearly.

Members should also be aware that they can consolidate any other personal
pension funds into their Bar of Ireland account and benefit from the low fund
management charges. In summary, you are encouraged to exploit the many
tax advantages available by using The Bar of Ireland Retirement Trust Scheme

to fund your retirement. The earlier you start, the better.

The 2017 tax deadline will be upon us shortly. Your dedicated JLT Bar of
Ireland pension team will be writing to all members well in advance to confirm
the dates, times and locations of our annual pension clinics. We look forward

to speaking with you then.

The normal deadline for your 2016 tax return is October 31. However, if you
make your returns and pay your tax through the Revenue Online Service
(ROS), this deadline is extended this year to November 14.



Does your client have

a claim eligible for ASR
Hip ADR?

The ADR Process gives claimants a neutral non-binding evaluation

of eligible claims

How it works

To apply, submit a completed Form B to McCann FitzGerald solicitors. Form Bs are available from McCann
FitzGerald and from www.hipadr.ie. On receipt of Form B McCann FitzGerald may ask for additional information
or documents, such as necessary medical records or details of any special damages claimed. If the claimant’s
case is eligible, Form B will be endorsed and returned to the claimant’s solicitor. Both parties prepare written
submissions which are submitted to an independent Evaluator who issues a written evaluation stating the amount
of any damages assessed. The parties have 45 days to accept or reject the evaluation.

+ Claimants in the ADR Process do not have to
prove liability; only causation and quantum are
relevant

There is no fee to submit a claim to the ADR
Process

« |f necessary, McCann FitzGerald will collect
the claimant’s medical records where written
authorisation has been provided

Eligible claims

Claimants may avail of the ADR Process if:

Proceedings have issued

The index surgery of the ASR product took place
in Ireland

« Revision surgery took place in Ireland not earlier

than 180 days and not later than 10 years after the

index surgery

Evaluators are senior counsel or retired
Superior Court judges

A €25,000 payment in respect of the claimant’s
legal costs, outlay and VAT will be paid within
28 days of settlement of claims within the ADR
Process. This is without prejudice to a claimant’s
right in the circumstances of a case to seek
higher costs and outlay through negotiation or
taxation

Injuries Board authorisation has been obtained
The claim is not statute barred

Revision surgery was not exclusively due to
dislocation; trauma; infection; fracture of the
femoral head; or any issue related to the femoral
stem

For further information, or to discuss settlement of any eligible claim,
please contact McCann FitzGerald (DFH/RJB) on 01 829 0000 or email

hipadr@mccannfitzgerald.com
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BRIEFING NOTE

Supreme Court clarifies assessment of barristers’ fees
AT

This is a briefing note from the Council of
The Bar of Ireland in respect of the judgment
of the Supreme Court in Sheehan v Corr
([2017] IESC 44) delivered on June 15, 2017.

This judgment outlines the correct methodology that the Taxing Master is

required to apply in respect of the taxation of costs of court proceedings. In

the course of its judgment, the Court highlights critical points that are of

significant relevance to barristers’ fees and which should be noted by barristers

in future. The Bar of Ireland acted as amicus curiae in this case.

Background to proceedings

1.

The underlying High Court proceedings concerned a medical negligence
action brought by an infant suing through her mother against a consultant
obstetrician. The proceedings were ultimately settled on terms such that
the defendant was ordered to pay the plaintiff’s costs to be taxed in
default of agreement.

Background to taxation

2.

Following settlement of the proceedings, a bill of costs was prepared by
the plaintiff’s legal costs accountant. The bill of costs claimed a general
instructions fee in the amount of €485,000. The matter came on for
taxation before the Taxing Master of the High Court, Declan O’Neill, who
issued a ruling on November 7, 2012, in relation to the instructions fee
and certain other items in the bill of costs. Following the ruling, the
plaintiff brought objections arguing that the solicitors” instructions fee
had been incorrectly assessed and that the allowance was inadequate and
unjust. A ruling was delivered by the Taxing Master on the objections on
May 29, 2014. The solicitors” instructions fee was slightly increased.

An appeal was brought to the High Court by the plaintiff in June 2014
for an order pursuant to Order 99, Rule 38(3) of the Rules of the Superior

THE BAR REVIEW : Volume 22; Number 4 — July 2017

Courts, seeking to review the ruling of the Taxing Master on the grounds
that the methodology by which he approached the measurement of the
solicitors” general instructions fee was incorrect. Kearns P. ([2015] IEHC
99) dismissed the plaintiff’s appeal and upheld the approach adopted by
the Taxing Master.
The plaintiff appealed to the Court of Appeal (Peart J., Irvine J. and
Cregan J.). By judgment of Cregan J. on June 10, 2016 ([2016] IECA 168),
the Court of Appeal allowed the plaintiff’s appeal and remitted the matter
to the Taxing Master for rehearing. Of note, the Court of Appeal allowed
the appeal on a number of grounds and, in particular, emphasised the
importance of “time” as a factor in assessing the solicitors” instructions
fee. Cregan J. stated that the appropriate methodology for the Taxing
Master to adopt was to commence with an assessment of the amount of
time spent on each item making up the instructions fee, and then to
proceed to consider the other factors outlined in Order 99 of the Rules of
the Superior Courts. The Court also stated that the bill of costs was not
adequate, as it did not provide particulars of the time spent in respect of
each matter, the relevant rate of the fee earner and an assessment of each
individual item that made up the solicitors” instructions fee.

The defendant subsequently secured leave to appeal to the Supreme

Court, which determined that the following questions should be answered

in the course of the appeal:

a. To what extent, if any, may considerations as to the amount of time
actually spent on a case be elevated above the relevant criteria
mandated by Order 99, Rule 37 (22) for the fixing of costs?

b. If the amount of time spent is the central part of the analysis for the
Taxing Master in assessing costs, should the Taxing Master allow
retrospective reconstruction of the time spent on a case and, if so, in
what circumstances?

c. Is it within the discretion of the Taxing Master to disallow the costs of
two solicitors in dealing with part of a case and, if so, how may that
discretion be reviewed by the Court?

d. To what extent, if at all, are general economic conditions relevant to



the instruction of brief fees and, if so relevant, how is the economic
circumstance to be assessed?
The Law Society of Ireland and the Council of The Bar of Ireland were
granted liberty to appear as amicus curiae in respect of this appeal. Council
was represented by a solicitor and counsel at the hearing, and written
submissions were filed on its behalf.
The unanimous judgment of the Supreme Court was delivered on June
15, 2017, and a copy of the judgment (Laffoy J.) is available on

www.courts.ie.

The role of the Council

8.

The Council sought to be joined to this appeal on the basis that, although
the substantive issue in these proceedings concerned the interpretation
by the Taxing Master of the methodology that should be applied in
assessing the solicitors” instructions fee, the Council was concerned that
the comments of the Court of Appeal regarding the methodology to be
applied by the Taxing Master in assessing the level of costs would have
equal application to the assessment of barristers” fees.

In particular, there was the potential that the Court of Appeal judgment
would be interpreted by the Taxing Master as requiring barristers to record
time in respect of work done, a practice that does not prevail at the Bar.
Also, that barristers may be required to provide detailed time records in
respect of each item of work done, or in respect of a brief fee, in order for
the Taxing Master to be in a position to assess a barrister’s brief fee. In
that regard, the Council made submissions in respect of issues a, b and d
outlined at paragraph 5.

. The Supreme Court allowed the defendant’s appeal against the order of

the Court of Appeal. The Court found that the Court of Appeal had erred
in law in outlining the appropriate methodology to be applied by the
Taxing Master in the assessment of the solicitors” instructions fee. The
Court held that the Taxing Master should properly ascertain the nature
and extent of the work done by a solicitor in accordance with the approach
set out in CD v Minister for Health ([2008] IEHC 99) (unreported High
Court, Herbert J., July 23, 2008) and, in particular, paragraph 48 thereof,
and not as outlined by Cregan J. in the Court of Appeal.

Judgment of the Court

11.

The Court answered the questions agreed by the parties and outlined at

paragraph 5 as follows:

a. The amount of time spent on a case should not be elevated above all
other factors listed in Order 99 Rule 37 (22) of the Rules of the Superior
Courts.

b. The Taxing Master has the power to direct the retrospective
reconstruction of time spent. Such a power is discretionary and should
be exercised having regard to all relevant circumstances, including:

i. the position of the parties as to whether it is necessary that time
estimates be produced, it being suggested that where both parties
agree it is not necessary, the Taxing Master should not be obliged
to direct that a retrospective estimate be produced;

ii. where a party has prepared a retrospective estimate prior to taxation

and wishes to rely on same, the Taxing Master should consider

whether, in all the circumstances, it is proper to allow the party to
do so and, if he does allow the party to do so, to ensure that the
opposing party has an opportunity to fully interrogate it;

ii. the nature of the case and the amount of the costs claimed (it was
suggested that a requirement to adduce time estimates in all cases
regardless of the amount of costs being claimed would place an
extremely onerous obligation on practitioners, the Taxing Master
and county registrars, and is not required by Section 27 of the 1995
Act); and,

iv. whether any contemporaneous records of time expended have been
maintained.

c. It is within the discretion of the Taxing Master to disallow the costs of
two solicitors dealing with part of a case. This discretion must be
exercised in a manner which enables him/her to perform his/her
statutory function and must do so in a manner that is fair and
reasonable.

d. General economic conditions are relevant to the assessment of the
solicitor’s general instructions fee and a barrister’s brief fee, and the
impact of any such economic conditions on fees must be assessed by

reference to appropriate evidence.

12. In light of the Court’s findings, the Court remitted the matter to reassess

the court attendance element of the general instructions fee, in

accordance with the principles outlined in the Court’s judgment.

Impact on barristers

13. Itis clear that this judgment has the potential to have a significant impact

on the assessment of barristers’ fees. In our view, the following should be

noted:

M it is clear that the relevant statutory provisions regarding the assessment
of costs by the Taxing Master apply to both barristers and solicitors;

M there is no requirement in law for barristers to keep time records in
respect of work done;

M it may be appropriate for barristers to keep time records in respect of
work done with a view to assisting the Taxing Master in assessing the
appropriate fee to be paid to counsel, as it may be of assistance to the
Taxing Master in ascertaining the nature and extent of the work done
by a barrister in a given case, and putting a value on that work;

M general economic conditions are relevant to the assessment of a
barrister’s brief fee: in the event that general economic conditions are
to be taken into consideration, this must be done by reference to
appropriate evidence; and,

M barristers may be required to provide a retrospective reconstruction of
time in respect of work done on a particular matter. This is a
discretionary power available to the Taxing Master and must be
exercised fairly and in accordance with constitutional and European
Convention on Human Rights (EHCR) rights, including the right of a
litigant to reasonable expedition under Article 6 of the EHCR. The Court
adopted a non-exhaustive list of criteria agreed by the plaintiff and
defendant, which are set out at paragraph 11(b).

The Bar of Ireland, June 29, 2017
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Doing the
State some
service

Ann-Marie Hardiman
Managing Editor at Think Media Ltd

Over the course of a 41-year career in the civil service, Josephine Feehily, to
use her own words, “went from the organisation that spent almost all the
money to the one that collected it”. The former, the then Department of Social
Welfare, was where she spent the first half of her career, including during the
recession of the 1980s: “There was no money, and unemployment was at 18%.
It was a grim time”.

She made the move to Revenue in the 1990s, and was appointed Chairperson
in 2008, just as the country was heading into another economic crisis. She found
herself introducing controversial new taxes (such as the Local Property Tax) and
engaging with the IMF, while dealing with potentially-catastrophic changes in
her own department: “Our operating budget was slashed, and we lost huge
numbers of experienced people who took advantage of the retirement scheme
on offer at the time. On one Friday alone, we lost 102 people”.

Josephine’s reputation as a strong-minded believer in fair treatment and
transparency was well known during her tenure, and it’s fair to say that
Revenue came out of those years still largely respected, and regarded as a

section of Government that functions efficiently and well, although this didn’t

come easily: “We had to be single-minded, and make deliberate strategic

choices, which were not necessarily understood at the time, on what posts not
to fill, and to use some of the money for IT support or to keep technology

current”.

An unexpected challenge

Josephine retired from Revenue in early 2015, and while she intended to
explore new projects, she was planning to take some time off first. However,
the soon-to-be-established Policing Authority needed a Chairperson, and it
was an opportunity that appealed both to her fundamental beliefs about public
service, and to her professional curiosity: “I have an absolute passion for the
importance of public confidence in public institutions. It’s an intangible
concept, but you know when you have it and when it’s at risk. Also, it’s not
often you get an opportunity to do a ‘start-up” in the public sector, to be
involved in something entirely new. | knew that an opportunity as significant
might not come up again”.

That opportunity was no less than changing the oversight framework for the
policing functions of the Garda Siochana, reducing the role of Government,
and politics, in operational policing. This was never going to be an easy task,
but to say the least, things have been complicated from the start: “The Garda
Siochana (Policing Authority and Miscellaneous Provisions) Act was passed in
December 2015 and commenced on January 1, 2016. I'd been designated a
year previously, because the intention was that the Authority would be
established on a shadow basis, to give us a few months to set up and get our

governance, recruitment, etc., in order, but that did not happen”.



The new Authority found itself dealing with a seemingly endless stream of
controversies, from the treatment of whistleblowers, to staggeringly inaccurate
breath test records, to the ongoing revelations about the Garda College in
Templemore (to name but a few): “If I'd known the pace [of developments] |
might have been more demanding of the Department of Justice in terms of
our readiness”.

It’s hard to avoid the conclusion that Josephine thrives on the challenge,
however, and she admits that she does: “As long as | can get on with it. | like
to be doing!”

Driven by facts

Josephine is determined that the Authority’s best response to the current
circumstances is to stick to its remit, do what it was set up to do, and work
steadily towards its goals. The establishing Act sets out a long list of functions,
but for Josephine, the most significant are those that increase the
accountability of the Garda Siochéna to the Government and to the people,
and that increase transparency in terms of how the Garda Siochana sets out
its plans and implements them: “We set policing priorities and then approve
the Policing Plan, which is prepared by the Commissioner (we are civilians so
that’s hugely significant). We also approve the Commissioner’s strategy
statement, we are responsible for the appointment of senior Gardai, and we
have put in place a Code of Ethics for the Garda Siochana”. (See panel.)

For Josephine, the key to all of this is very simply to measure what’s being
done and set targets for what should be done: “People are great at using words
— openness, transparency, accountability — but you can’t have accountability
without a framework within which to do it. So we've been gradually developing
a performance framework that connects the Policing Plan, the Annual Report,
and the monthly report the Commissioner gives us”.

For example, the Plan contains a commitment to increase road policing
resources by 10% by the end of the year. This is a direct result of the Road
Safety Authority’s concerns about rising numbers of fatalities on our roads,
and is in the context of a commitment from Government to recruit an extra
800 Gardai this year: “The Plan simply says that a certain amount of that
number should be allocated to road safety. It's about setting policing priorities
and the rationale behind them, making it logical and coherent, not driven by
the noise in the system but based on a rationale and on evidence”.

Controversy

The Authority meets monthly, and is required to hold at least four meetings

The public servant

Originally from Limerick, Josephine Feehily held a number of positions in
the Department of Social Welfare and the Pensions Board before joining the
Revenue Commissioners in 1993.

She was appointed one of the three Commissioners who form the Board of

Revenue in 1998, the first woman to hold that position in Ireland, and was
appointed Chairman in 2008. She very much hopes that her work at the
Policing Authority will take up a little less of her time next year so that she
can renew her interest in painting, and spend some more time at home in
Co. Meath.

INTERVIEW

annually in public, with the aim that each meeting should address particular
issues set out in the Policing Plan. However, this very reasonable approach has
already been complicated by events. A proposed public meeting on roads
policing in April 2017 seemed like an uncontroversial choice, until the Garda
Siochéna held a press conference to announce that major discrepancies had
been uncovered between the numbers of breath tests the guards claimed to
have carried out, and the number that had actually been done (a difference
of almost one million tests) and that 14,000 people had been wrongly
convicted arising from traffic offences: “So suddenly what was for us a sensible
way to plan our year became embroiled in controversy”.

For those who might be wondering what power the Authority ultimately has to
effect change in an organisation so mired in controversy, it might be worth asking
the question whether such a press conference would have taken place at all if
there was no Policing Authority holding public meetings. We'll never know, but
as Josephine says: “There is no question that we had planned a meeting, in
public, on roads policing and that this was well known to the Gardai”.

With a number of investigations ongoing, it’s hard for Josephine to comment
on specific controversies. Her focus is on what the Authority can do to change
the culture. It’s about seeing beyond the latest scandal to the bigger picture,
and Josephine is clear that the Authority will not be led by what’s on the cover
of the newspapers: “Accountability can’t only be about the latest outrage —
it's too important. It is a defining activity of any State to be able to police itself
and to do it with public confidence. The ‘meat and potatoes’ of policing is
what builds public confidence — outreach to diverse communities, community
policing, availability to victims, effective criminal investigations. The Gardal
have a significant track record against organised crime for example. Operation
Thor in relation to burglaries has been hugely successful. They do a lot of
things really well and it’s too important not to keep a focus on those when
you're reviewing performance”.

According to the guards” own public attitude survey, public confidence in the
police is consistently quite high (see panel) and Josephine says the importance
of this shouldn’t be underestimated: “As a State, we’re lucky to have that and
we have to mind it”.

Akey element of building that confidence is guards on the street, and the Authority
has a role here too, overseeing recommendations on Garda numbers and
modernisation in the Service. The Government’s intention is that numbers should
reach 21,000 persons by 2021, comprising 15,000 Gardat, 4,000 civilians and 2,000
reserves. This is to happen alongside incremental progress in implementing the
last report of the Garda Inspectorate: ‘Changing Policing in Ireland’.

The Code

The new Garda Code of Ethics could have an enormous impact in terms of
professionalising the Garda service, including its civilian members: “It's not
about telling them how to behave. It's about having a Code that everybody in

the organisation can use to guide behaviour and decision-making, but also that

the community can reference to see the standards they are entitled to expect

from those who work in the Garda organisation. It's about empowering citizens
in their engagement with the guards, and it’s about accountability”. The Code
of Ethics is available at http://www.garda.ie/Documents/User/Code%200f%
20Ethics%20English.pdf.
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Senior appointments

Another enormously significant change is that the Authority now has

responsibility for senior appointments within the force: “In the past, the
Commissioner’s office ran the competition and interviews, and the
Government made the appointments. Now we, a civilian body, do both.
Members themselves have acknowledged the cultural shift involved in writing
to the Authority to be considered for a position, rather than to the
Commissioner. We have an operational reach into the Gardai because we
select and appoint their Supers, their Chiefs and their Assistant
Commissioners”.

This section of the Act commenced in January 2017, and at the time of
writing, three Assistant Commissioners had been appointed by the Authority,
appointments to Chief Superintendent posts were imminent, and the

interviews for Superintendent posts were taking place.

Josephine says progress is being made, although not as quickly as the
Authority would like: “Our recent quarterly report expressed our concern
at the slow progress in engaging with the Government policy of “civilian
by default’. It’s not about an ideology that says ‘civilian good, guards bad".
There are sworn, trained, fully-qualified police officers who could be out
catching bad guys, or doing roads policing, where their specific skills,
training and expertise is badly needed in communities. The Garda Siochana
also needs a specific injection of professional skills such as human
resources, risk management, forensic accountancy: skills that all large
organisations need”.

‘Soft” power

So what can the Authority do if its concerns are not addressed?

“Our power is largely soft. It’s the power of transparency, of meeting in
public, of us expressing a view publicly. We can write to the Minister but
we don’t have a power of direction or a power of sanction. We can ask the
Minister to issue a direction, but that would be a ‘nuclear option™.
These ‘soft” powers shouldn’t be underestimated, however: “Sunlight is the
best disinfectant. Disinfectants can sting a little but they are healthy. There is
a vulnerability in being transparent that can be tricky while you're getting used
to it but it is quite a significant power”.

She describes the relationship between the Policing Authority and the Garda
Siochana as characterised by “an appropriate professional tension, as there
should be between the overseers and the overseen. We're not doing the job if
there’s not”.

Since our interview, a new Minister for Justice, Charlie Flanagan, has replaced
Frances Fitzgerald, but Josephine says the Authority’s relationship with the
Department is not based on personality, but rather on mutual understanding
and experience: “It’s maturing nicely! We have good engagement and a
relationship that respects the Authority’s independence”.

Josephine’s formidable reputation as an experienced and supremely able public
servant undoubtedly contributes to this trust, although she puts it more modestly:
“I know my way around the public sector system and that was an advantage in
setting up the Authority. And people knew me — | suspect that helped”.
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A process in flux

In May of this year, the then Minister for Justice announced the membership
of the new Commission on the Future of Policing in Ireland, which is tasked
with examining all of the functions of the Garda Siochana, and the roles of
the Policing Authority, the Garda Inspectorate and the Garda Siochana
Ombudsman Commission. It is due to report in September 2018, although it
is empowered to make interim recommendations, and Josephine is in no doubt
that its final report will lead to changes in the way the Gardai, and the
Authority, operate: “What emerges will be different. The Authority won’t have
much time to mature. GSOC and the Garda Inspectorate each had 10 years to
mature: we’d had 16 months when the Commission was announced so | don’t
think we’ll reach our tenth birthday in our current form”.

One thing she is certain of is that a culture of accountability and transparency
will be embedded in the system: “I only see accountability and transparency
going one way — more of it”.

A maturing society?

Irish people are often said to have what might be called a postcolonial culture
of bending the rules when it comes to tax and the law. Josephine’s career
might be said to give her a unique perspective on this, and her view is a little
surprising: “We’re getting over it. The rate of voluntary compliance has
increased steadily in recent years. For example, when we introduced the
property tax, we got the first million euro in before we sent out any letters! |
think there was a kind of a growing up somewhere along the way”.

When it comes to the law, she feels we’re more law abiding than not: “We expect
a lot of the guards, and when something important and significant happens to
us in our lives, like a burglary or a road crash, we want them to be there. That
drives compliance. It's a complex compact between the police and the policed,
the old adage of “policing by consent’, which goes back to Robert Peel”.

As to whether being a postcolonial nation has any bearing, the evidence might
also surprise: the Garda Siochana’s own public attitudes survey shows 85%

of the population having a medium to high level of trust in the police force,

compared to a figure of 62% from comparable UK College of Policing research.
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Recent
developments
in the l[aw of
guarantees

Jennifer M. Good BL

The law of guarantees is an area in which there has been a surge in recent case
law, both in summary proceedings and substantive hearings (mostly before
the Commercial Court). While it is true to say that general contractual principles
apply, there are a number of specific legal rules that apply to guarantees given
that they give rise to dependant, and sometimes contingent, obligations. This
paper gives a broad overview of some of the current trends in guarantee cases,
firstly, regarding the construction of types of guarantee, and secondly, in

relation to attempted defences which have been raised in the recent case law.

Construction, contractual terms and types of guarantee

The terms of a guarantee should be clear (although standard form contracts
are increasingly used).! It should set out on its face whether the guarantor is
liable for past debts of the principal, or debts arising after the guarantee has
been executed, any temporal term of the guarantee, and whether the
guarantee is a limited one (intended to cover a specific debt only) or an “all
money” guarantee that is binding as a continuing security. In the absence of
a contractual provision to the contrary, a continuing guarantee can be
withdrawn at any time by the guarantor on notice.

In the case of McGrath v Danske Bank,? Ms Justice Murphy considered the
proper construction of a “demand” guarantee and whether, in accordance with
its terms, it was validly terminated. The defendant bank contended that any
purported termination merely relieved her of liability in respect of future
borrowings and crystallised the sum due. Clause 3 of the guarantee at issue
stated:

“This guarantee shall be binding as continuing security on me, my
executors, administrators and legal representatives until the expiration
of three calendar months after | or in the case of my dying or becoming
under a disability my executors” administrators or legal representatives
shall have given to the bank notice in writing to discontinue and

determine the same”.



The Court was required to decide whether a letter of termination from the
guarantor was sufficient to invoke clause 3 of the guarantee and, if so, the
effect of such an invocation. On the issue of construction, the parties agreed
that contracts of suretyship should be strictly construed so that no liability is
imposed on the surety that is not clearly and distinctly covered by the terms of
the agreement. It was observed that ambiguities should be construed contra
proferentem as against the creditor. The plaintiff guarantor submitted that under
clause 3, revocation could be effected by giving notice in writing and the
intention of the party to be no longer bound by the guarantee. The Court then
considered the effect of this termination. The defendant submitted that there
were two possibilities: firstly, that the liability is terminated in respect of future
borrowings; or, secondly, that it is terminated in respect of existing, historic
borrowings. The plaintiff argued that under clause 3, the guarantee remained
in force for three calendar months after the notice in writing and, after that, it
ceased to be effective. If the defendant wished to call in the security provided
for by the guarantee by way of demand, it had three months to do so.

The Court held that the general rule in relation to revocation is that the
guarantor would be relieved of future liabilities, but remained liable for accrued
liabilities. This, however, does not apply in relation to demand guarantees,
under which the liability of the surety to pay is contingent upon the demand,
and no cause of action accrues until the demand is validly made. The plaintiff
also made arguments in relation to a principal debtor type clause, but the Court
did not accept that submission. The decision in this case shows that
construction of the actual terms and the intention of the parties are
determinative in deciding the precise nature and effect of any given guarantee.
Therefore, it is no surprise that there has been an increase in litigation in the

area in recent times.

Purported defences
Recent case law demonstrates an emphasis on guarantors seeking to avoid
liability by the invocation of a broad range of factual, equitable and statutory

defences, which will briefly be considered in the remainder of this paper.

Realisation of other security

A factual argument that has appeared in recent case law is where a guarantor
seeks to argue that a creditor should or is obliged to attempt to realise other
assets or security in advance of resorting to calling in the debt as against the
guarantor. On its face, this proposition appears to have an element of common
sense, given that a guarantor’s liability is dependent upon the liability of the
principal debtor, that the liability can be contingent and that in most cases no
actual, tangible benefit can be seen to pass to a guarantor. However, such
contention must be considered in the light of the terms of a guarantee. The
issue has been raised in the recent cases of Allied Irish Banks PLC v Yates® and
The Governor and Company of Bank of Ireland v Gordon.*

In Yates, the defendant argued that the bank should not be allowed to enforce
a guarantee without first realising other security available. Noonan J. observed
that the creditor could realise its debt by three modes: sue the debtor; sell the
mortgage securities; or, sue the sureties, holding that these modes could be
exercised at any time simultaneously or contemporaneously, and that there
was no obligation on the bank to first realise other security. In Gordon, the

defendant argued that the application was premature and that the bank should

await realisation of the assets in the receivership. Fullam J. cited the case of
ACC Bank PLC v McEllin and ors® as authority for the proposition that there
was no obligation for the creditor to enforce rights at any particular time. These
cases indicate that in the absence of terms in the guarantee to the contrary,

the creditor is entitled to enforce the security as and when it sees fit.

Non est factum

Another factual defence gaining prominence in pleas of defendants in such
cases is the defence of non est factum (essentially a plea that a person signed
a document without fully realising what it meant). This defence was raised in
the case of Yates, referred to above. In that case, the defendant and her
husband were directors of the company to which the loan was advanced. The
defendant signed a pro forma guarantee and then claimed that she thought
she was signing the documents for administrative purposes only, and
understood that the plaintiff would not have recourse to those assets. The
Court held that this case involved loans for the benefit of a company in which
she was a major shareholder, as well as a director and secretary; she was by
her own admission involved in the affairs of the company. The Court held that
for the defence of non est factum to succeed, the defendant must
demonstrate: 1) a difference between what he signed and what he thought
he was signing; 2) a mistake as to the character of the document, not the legal
effect; and, 3) no negligence on his part. Non est factum was also raised in
the case of Bank of Ireland v Curran,® where Mrs Curran executed a guarantee
in favour of a company in which her son was involved. The Court considered
the recent decisions of Allied Irish Bank PLC v Higgins and ors’” and IBRC v
Quinn,® and held that if Mrs Curran had read the document she would have
had absolutely no difficulty understanding that she was signing a guarantee
for €1m, and providing security to the bank separate from any earlier security
provided. The defence of non est factum was also alluded to in the judgment
of Clarke J. in the case of Ulster Bank v Roche and Buttimer,® where he held
that a person who signed a document which might have significant legal effect,
and did so without reading the document or without applying himself to the
content, must accept the consequences of signing a commercially binding
document and prima facie would be bound. The strict requirements for this
defence necessitated defendants to seek to avoid liability under a guarantee
by invoking other, more inventive, defences.

Misrepresentation

One such defence is misrepresentation, which was raised in the case of The
Governor and Company of Bank of Ireland v Gordon.' In this case, the
defendant claimed that the “all sums” guarantee was limited to business assets
of the defendant, and such was evidenced by representations made by the
bank. He submitted that emails from the bank containing representations
affected the construction of the guarantee and limited recourse to business
assets. The representations were alleged to have been calculated to entice the
defendant into remaining a customer of the bank by offering favourable terms
for future finance. The plaintiff claimed that these communications could not
have altered the terms, given a clause within the guarantee which prevented
reliance on representations.'’ The Court held that the email communications
might, on full evidence, be argued as meaning that the second guarantee was

limited and that this issue could not be resolved at summary stage.
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Undue influence

A more commonly-invoked defence, and one which has featured heavily in
recent cases on guarantee, is undue influence. It should be noted that undue
influence in these cases is rarely alleged against the creditor, but usually as
against the principal debtor. In the case of Curran'? the defendant claimed
that she guaranteed the liabilities of a company (in which she was a director
and secretary) as a result of the undue influence of her son, who had an
interest in procuring such guarantee. The Court of Appeal considered that the

test for undue influence should be considered in two stages:

“...it’s clear that in order to establish a defence of undue influence at
a plenary hearing Mrs Curran would first have to satisfy the court that
but for the undue influence exerted upon her by her son she would not
have executed the guarantee and second, that the bank, i.e., the
creditor, had actual or constructive notice that the guarantee was
procured by the undue influence. ... It is only relevant to consider
whether it is arguable that the bank was obliged to make inquiries to
ascertain whether, having regard to her connection with the company,
she fully understood and was freely entering into the guarantee, if she
could first establish a credible or arguable case on the facts that she

executed the guarantee in circumstances of undue influence”.'

It was held that Mrs Curran had made only a bald assertion and therefore did
not meet the relatively low threshold. The Court of Appeal considered the
decision of Clarke J. in the Roche and Buttimer' case, in which the first
defendant had a business in the motor trade and was in a personal relationship
with the second defendant. The second defendant had no involvement in the
business but was a director. She had signed a guarantee over the liabilities of
the company up to €50,000, but claimed that she was under the undue influence
of the first-named defendant. It was held by Clarke J. that a regime which placed
no obligation on a bank to take any steps to ascertain whether, in the presence
of circumstances suggesting a non-commercial aspect to a guarantee, the party
offering the guarantee might not be fully and freely entering same, gave

insufficient protection to vulnerable sureties. The Court stated:

“Constructive knowledge can often usefully be broken down into two
separate questions. The first is as to what factors place a party on
inquiry. The second is as to the nature of the inquiry or action that may
then be required. If, in circumstances where a party is put on inquiry,
that party does not carry out the inquiries necessary or take whatever
other form of action may be mandated, then the party will be fixed with
knowledge of matters which it would have discovered had it made the
appropriate inquiries or, at least, may be faced with the situation where
the court views the case on the basis that appropriate steps were not
taken”."®

When considering whether the plaintiff had been placed on inquiry in the
present case, the Court held that it was clear that the second-named defendant
was not a shareholder in the company although she was a director, and there
was some knowledge that the defendants were in a personal relationship, and

that the evidence suggested that the defendants lived at the same address.

It was held that where a party was not a shareholder and the bank was not
aware of any active involvement in the business, the personal relationship
would emerge as a more significant factor. The Court felt that it was therefore
unnecessary to consider the appropriate steps the bank should have taken.
The plaintiff’s claim was dismissed.

Again, the defence was considered in the case of Ulster Bank (lreland) Ltd v
DeKrester and Fox'® with Mr Justice Birmingham giving the majority decision
and Mr Justice Hogan dissenting. In this case, the Court considered whether
a guarantee was valid and whether there was a positive duty on the bank to
ensure that Ms Fox understood the nature of the guarantee, and had done
what was required in relation to obtaining independent legal advice. Evidence
emerged that Ms Fox had introduced the bank and the company, that she had
previously run a business and had entered guarantees with the bank in that
business. She submitted that she only held 1% of the shares in the present
company, was not involved in the day-to-day running of the company, and
did not benefit personally. However, she was a director and did receive a
monthly salary. The Court considered the case law and held that the facts of
the present case were clear cut. There was no basis for suggesting that there
was a presumption of undue influence.

It was attempted to extend the defence further in the recent case of ACC Loan
Management Ltd v John and Maurice Connolly,'” where Ms Justice Finlay
Geoghegan gave the majority decision and Hogan J. dissented. In this case,
the guarantor did not contend that he entered into a guarantee under undue
influence or by reason of some other wrongdoing on the part of the principal
debtor. However, the issue arising was whether there was an arguable defence
against the claim made by a creditor pursuant to a guarantee, on the ground
that the creditor was on notice of a family relationship between the debtor
and the guarantor, and was obliged to take steps to ensure the guarantor
understood the nature of the guarantee and/or freely consented. In this case,
the appellant guarantor was father of the first defendant. The Court stated:

...l am not satisfied that, in the absence of the father making out an
arguable defence that he gave the guarantee under the undue influence
of his son (or because of any other alleged wrong such as
misrepresentation), there is any arguable defence available in Irish law
to him that the bank was under an obligation by reason of the known
fact that he, the proposed guarantor, was the father of the principal
debtor to take steps to ensure that he received independent legal advice
or otherwise ensure that the guarantee was freely entered into such
that the failure of the bank to take such steps is an arguable defence

to the enforcement of the guarantee against him”.'®

The Court therefore held that no undue influence was raised and the bank was
not put on inquiry. The case law appears to be settled in relation to undue
influence. However, as noted, the two recent Court of Appeal decisions in
DeKrester and Connolly have strong written dissents by Mr Justice Hogan. It
will therefore be interesting to see how the case law develops with regard to
this defence.

Statutory defences

Finally, there are two statutory defences that may be open to guarantors;



however, they both only apply to consumers. It should be borne in mind that
it is not a requirement that the guarantor himself be a consumer, but simply
that the principal debtor is. The first of these defences is under the Consumer
Credit Act, 1995 and in particular section 30(1)(b), which states that when a
guarantee is signed by a consumer, the agreement should be handed to the
guarantor or posted to him within 10 days, in default of which section 38
renders same unenforceable.

The other recourse is under the European Communities (Unfair Terms in
Consumer Contracts) Regulations 1995, which protects consumers from terms
used (usually in standard form contracts) that represent unfair terms; for

example, abuses of power by powerful lenders. Consider the standard term

LAW IN PRACTICE

at play in the Gordon' case. If the principal debtor in that case had been a
consumer, consideration might have been given to claiming that the clause
in the standard form contract explicitly disallowing reliance upon a
representation was an unfair term and an abuse of power. The Regulation has
given rise to European case law,?® which has held that a national court is
required to assess of its own motion (without the need for a specific pleading)
whether a contractual term falling within the scope of the Regulation is in
fact unfair.

As can be seen from the brief examination covered by this paper, there are
numerous defence options open to a guarantor and it is the writer’s opinion

that the case law in the area will continue to expand and develop.
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The highs and lows of the
Road Traffic Act 2016

The Road Traffic Act 2016 adds considerably to one of the most complex areas of Irish law.

The Road Traffic Act 2016 (“RTA 2016”) marks the most significant
development in road traffic law since the commencement of the Road

body of law to be consolidated for the benefit of the public,
practitioners and the judiciary alike, and in order to
Traffic Act 2010. The enactment signals a renewed promote certainty in the law and limit
focus by the legislature on further developing this the hazard of error being made in its
notoriously-complex and technical application.
Given the breadth of the RTA

2016, the purpose of this article is

area of law, which impacts
upon the lives of almost
every person in Ireland on to set out the areas in which the most
a daily basis, and is the significant change has been or
primary tool by which the will  be effected upon
State regulates the use of Irish commencement.
roads and guards the safety of
road users. Strict liability drug
driving offences

Part 3 of the RTA 2016

concerns  newly-created

Once fully commenced, the RTA
2016 will deliver reform across a
diverse range of areas, from provision
for a register of written-off vehicles, to strict liability drug driving
making it an offence for a car owner offences and was
to permit a learner driver to drive their commenced on April 13,
2017." Section 8 of the RTA
2016 makes a number of
amendments to the RTA 2010 by the
insertion of ss. 4(1A-1C) and
5(1A-1B), as well as the addition of a
schedule. Sections 4(1A) and 5(1A) of the
RTA 2010 (as amended) provide that where a

specified concentration of a constituent element

vehicle while unaccompanied. It also
provides for the regulation of rickshaws,
now a common, and until now
totally-unregulated, feature of the nightscape
of Irish city streets. The most revolutionary
development wrought by the Act, however, is the
introduction of strict liability drug driving offences, together
with a range of additional powers that will be available to the
Gardai in the detection and investigation of such offences.
Although certain reforms introduced by the RTA 2016 are

to be welcomed, its enactment adds further to the

of a named drug identified in the new schedule —
generally speaking cannabis, cocaine or heroin - is
exceeded in the body of a person driving a vehicle, or in
entangled web of multitudinous statutes that comprise
road traffic law in Ireland. The RTA 2016 is but
another example of the need for this vast

charge of one with the intent to drive it, that person shall be
guilty of an offence. A conviction for drug driving under the
newly-created offences will not be dependent on whether
the capacity of the driver was compromised as a result of their
intoxication, which is an essential proof in a prosecution for an offence contrary
to s. 4(1) of the RTA 2010, being the provision under which prosecutions for
drug driving were heretofore maintained.
Garda powers in relation to the detection of drug driving have been enhanced
substantially. Since the commencement of ss. 49 and 50 of the RTA 1961 (and
Liam O’Connell BL their respective successors ss. 4 and 5 of the RTA 2010), there has always been

a power to arrest a driver under suspicion of an intoxicated driving offence,
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irrespective of whether the driver’s intoxication is thought to have stemmed
from the consumption of alcohol or drugs. The Gardai have, however, been
somewhat limited by the tools available to enable them to form an opinion as
to whether or not a drug driving offence is being or has been committed.
Whereas, in the case of intoxicating liquor, the power to require a person to
provide a breath specimen at the roadside has been available to Gardai for
decades, similar powers relating to roadside testing for drugs have been
entirely absent except perhaps for those relating to driver impairment testing
pursuant tos. 11 of the RTA 2010.2 These powers have been available to Gardai
since November 2014, but do not appear to be engaged frequently. Sections
10 and 11 of the RTA 2016 have amended ss. 9 and 10 of the RTA 2010 so
that they now include a power to compel drivers to provide a sample of “oral
fluid” for the purpose of preliminary drug tests at the roadside, which are
currently conducted using a Drager DrugTest 5000 machine. In the event of a
sample testing positive for the presence of drugs, a garda will be able to rely
upon the result of the roadside test in the formation of an opinion that the
subject of that test has committed or is committing an offence contrary to ss.
4 or 5 of the RTA 2010 as the case may be, and effect an arrest on the basis
of this opinion.

As in the case of drunken driving, a person arrested for, inter alia, a drug driving
offence may be required to provide a specimen for the purpose of determining
the nature and concentration of any drug in their system. Section 13B of the
RTA 2010 (as inserted by s. 13 of the RTA 2016) provides that where an oral
specimen has been taken or an impairment test conducted in respect of a
person who has been arrested pursuant to any of the nine provisions recited in
s. 13B, and that person has, in the opinion of a garda, committed an offence
contrary to ss. 4(1A) or 5(1A) of the RTA 2010, they may be required to permit
a designated doctor or nurse to take from them a specimen of their blood. In a
break from tradition, however, and unlike a requirement pursuant to s. 12 of
the RTA 2010 made of a person arrested for drunken driving, there is no option
to provide a urine specimen in lieu of permitting blood to be taken — one
assumes this is on account of technical limitations in analysing urine specimens
for drug concentration levels. The Medical Bureau of Road Safety’s functions
have been enlarged by the RTA 2016 so that it is now required to analyse
specimens, not alone for the presence of an intoxicant — which was previously
the limit of its functions in drug driving cases — but also, having determined
the presence of a drug in a blood sample(s), it now falls to the Bureau to
ascertain the concentration thereof.

Minimum disqualification periods

Reform in the area of drug driving has also given rise to a benefit for putative
offenders insofar as mandatory minimum disqualification periods are
concerned. Section 26 of the RTA 1961, which concerns consequential
disqualification orders, has been amended by s. 21 of the RTA 2016 to take
account of the new offences and to bring the periods of disqualification that
follow conviction more into line with those that apply in relation to drunken
driving. Previously, the mandatory minimum length of a consequential
disqualification for drug driving was considerably longer than that for drunken
driving. The reason for this is that prior to the commencement of part 3 of the
RTA 2016, the only way in which an individual could be prosecuted for drug
driving was for an offence contrary to s. 4(1) of the RTA 2010, which, by

operation of s. 26 of the RTA 1961 (as substituted by s. 65 of the RTA 2010),
carried with it a mandatory disqualification of four years upon a first conviction,
and six years upon a second or subsequent conviction. By comparison, separate
strict liability offences relating to the concentration of alcohol in a driver’s
blood, urine or breath are long established, as are separate periods of
disqualification, all of which are referable to specific concentration ranges and
are three years or less in the case of a first conviction. While a tiered gradation
of increasing concentrations of specific drugs in a person’s system and
increasing minimum disqualification periods referable to the concentration
level of the relevant drug have not been introduced, where a person is
convicted of an offence under either s. 4(1A) or 5(1A) of the RTA 2010, the
minimum period of disqualification is one year in the case of a first offence or
two years in the case of a second or subsequent offence. It is of further note
that the existing fixed-penalty notice procedures under s. 29 of the RTA 2010
relating to drunken driving have not been extended to apply in respect of the
new drug driving offences.

While some commentators may say that there now exists a minimum drug
driving limit akin to drunken driving, such a view is, in large part, fallacious
and could give rise to unwarranted alarm. The provisions that have always
existed on the statute book in relation to intoxicated driving remain, and where
a driver is intoxicated to such an extent as to be rendered incapable of driving
a vehicle in a public place, such driver will be guilty of an offence under ss.
4(1) or 5(1) of the RTA 2010, as the case may be, and will be liable to
prosecution irrespective of whether or not the concentration of the drug found
in the blood exceeds the limits specified in the schedule.

A curious exemption

One of the more curious features of the RTA 2010, as amended by the RTA
2016, is submitted to be s. 4(1B) and its counterpart s. 5(1B), which each
provide for exemption of a person from the strict liability offences relating to
cannabis under certain circumstances. Where, in the case of s. 4(1B), a person
has been lawfully prescribed a substance containing A%-Tetrahydrocannabinol
(one of the two elements of cannabis identified in the schedule) or, in the case
of s. 5(1B), a person has been lawfully prescribed a substance containing either
A°-Tetrahydrocannabinol or 11-nor-9-carboxy-A°-Tetrahydrocannabinol (being
the second element of cannabis identified in the schedule), and that person
is the holder of a medical exemption certificate* issued by their prescribing
doctor, then the strict liability offences relating to cannabis shall not apply to
them. The

hydrocannabinol from s. 4(1B) is unclear. The exclusion appeared in s. 4 of the

reason for the exclusion of 11-nor-9-carboxy-A°-Tetra

Road Traffic Bill 2016 (as initiated in Seanad Eireann) and the explanatory
memorandum suggests that it was intended that s. 5 of the RTA 2010 would
be amended in a manner identical to s. 4 of the RTA 2010, and that the
exclusion was intended to provide for drivers who have been lawfully
prescribed with cannabis-based medicines such as Sativex.

It might initially appear somewhat anomalous that the legislature would
simultaneously prohibit persons from driving when there is present in their
body a certain quantity of a named intoxicant that has, presumably on the
basis of empirical data, been demonstrated as likely to impair one’s ability to
control a vehicle, but permit such behaviour where that intoxicant happens to

be prescribed by a physician. However, it must be recalled that s. 4(1) of the
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RTA 2010 will apply irrespective of whether a medical exemption certificate
has issued. Therefore, if a prescribed medicine actually affects a person’s
capacity to properly control a vehicle in a public place, that person will be
guilty of an offence and liable to prosecution. This could give rise to
unfortunate consequences for an individual who holds a medical exemption
certificate and is not liable to prosecution under s. 4(1A), which carries a
one-year disqualification. That person will instead be at the hazard of being
prosecuted for an offence under s. 4(1) of the RTA 2010, which will result in
a mandatory consequential disqualification order of at least four years upon

conviction.

Fixed-charge offences

Part 5 of the RTA 2016° concerns fixed-charge offences and amends part 3 of
the RTA 2010, which itself was only commenced as recently as June 1, 2017.%
The object of part 3 of the RTA 2010 is to allow a person who has been served
with a summons in relation to a fixed-charge offence, in respect of which a
fixed-penalty notice had issued and gone unpaid, to make a payment not later
than seven days prior to the return date on the summons. This will result in
the prosecution being discontinued.

If a prescribed medicine actually affects
a person’s capacity to properly control
a vehicle in a public place, that person
will be guilty of an offence and liable
to prosecution.

Section 44 of the RTA 20107 now requires that a summons relating to a
fixed-charge offence be accompanied by a ‘section 44 notice” informing the
person summonsed of, inter alia, their ability to pay double the fine initially
imposed by the fixed-penalty notice, and that if that amount is duly paid there
will be no need to attend court and the prosecution will be discontinued.
Crucially, the effect of s. 44(10) of the RTA 2010 (as substituted by s. 27 of
the RTA 2016) is that where a summons is accompanied by a ‘section 44
notice’, and the accused does not avail of the opportunity to pay double the
original fine, that person cannot rely on the defence that s/he did not receive
the original fixed-penalty notice. Curiously, the RTA 2016 does not require
that the “section 44 notice” contain any information concerning the operation
and effect of s. 44(10) of the RTA 2010 such that, in the absence of taking
advice, those summonsed who did not receive a fixed-penalty notice may
(perhaps reasonably) assume that they will be able to rely on this fact in their
defence in court. One must query why someone who genuinely did not receive
a fixed-penalty notice will have to either pay double the standard fine or face
conviction in court, where a greater fine is likely to be imposed together with
an enhanced number of penalty points?

Nonetheless, the commencement of part 3 of the RTA 2010 will no doubt
provide welcome relief to dilatory recipients of fines, as well as to the District
Court lists, which are overburdened by prosecutions for fixed-charge offences,
which occupy considerable court resources® and can result in prosecuting Gardai

being in court for lengthy periods, instead of being available for duty elsewhere.

Disqualification recognition between Ireland and the UK
From January 28, 2010, the mutual recognition of driving disqualifications by
the UK and Ireland was provided for under the rubric of the European
Convention on Driving Disqualifications. However, the UK opted out of its
application as of December 1, 2014, following which time no arrangement for
mutual recognition of disqualifications has operated between the two
jurisdictions.

The lacuna in relation to the recognition of disqualification orders between
Ireland and the UK is to be remedied by the implementation of the Agreement
on the Mutual Recognition of Driving Disqualifications Between Ireland and
the United Kingdom of Great Britain and Northern Ireland executed in Dublin
on October 30, 2015 (“the Agreement”). This will come into force upon the
later notification by either jurisdiction that the internal procedures necessary
for the implementation of the Agreement have been put in place.’

Under Article 3 of the Agreement, each respective state shall notify the other’s
central authority of the imposition of a driving disqualification consequent
upon conviction of a person for certain specified road traffic offences,
including intoxicated driving, reckless or dangerous driving, speeding and
driving while disqualified, or where a person is convicted of any offence
consequent upon which a disqualification of six months or greater is imposed.
Article 4 of the Agreement requires the state receiving the notification to
give effect to the decision that imposed the disqualification. In doing so,
the state cannot extend the term of the disqualification or reduce the length
thereof to a period not less than the maximum term provided for in respect
of similar offences under national law. Article 5 identifies the circumstances
under which the state notified shall refuse to give effect to the
disqualification and other circumstances under which it may refuse to give
effect to the disqualification.

Once commenced, s. 40 of the RTA 2016 will be the means by which the State
will give effect to the Agreement pursuant to Article 9 thereof. The central
authority as understood by the Agreement is the licensing authority and it will
be obliged to act upon a notification made in accordance with Articles 3 and
6 of the Agreement, in respect of a person who normally resided in the State
on the date of the offence or who is the holder of an Irish driving licence or
permit. An application must be made to the District Court judge assigned to
the district in which the subject of the application resides or carries on any
business, occupation or profession or, in the case of an Irish licence or permit
holder, the district in which the address indicated on the licence or permit is
located. Article 5(2)(c) of the Agreement provides that the only circumstances
where a state may refuse to enforce the order is where the offence that gave
rise to the disqualification is not one known to national law, is not an offence
in respect of which a national court may order a person be disqualified from
driving, or where less than three months of the disqualification remain
unexpired on the date the order is to be made. Although the district judge will
enjoy virtually no discretion in section 40 applications, it bears noting that
notwithstanding Article 8(1) of the Agreement, providing that the state in
which the disqualification is originally imposed shall notify the subject thereof
that a notification will be made under the Agreement, no requirement will be
made of the licensing authority by either s. 40 of the RTA 2016 or the
Agreement that the person who is the subject of the application is to be put

on notice of either the application or, it appears, the resulting order.



Conclusion

The Road Traffic Acts are a quagmire of technical and complex enactments
rivalled only by perhaps liquor licensing laws or the Local Government Acts
1925-2014 and associated legislation. The benefits of consolidating the law
can be seen from examples such as the Companies Act 2014 and the Taxes
Consolidation Act 1997. The body of legislation that comprises road traffic law
in the State spans over half a century from 1961 to 2016, and remains an

LAW IN PRACTICE

intricately-woven mesh of provisions that repeal, substitute or amend one
another and, accordingly, consolidation at this juncture is likely warranted, if
not required. The Road Traffic Act 2016 brings significant change to the
existing statutory framework. In the absence of consolidation of the law, close
familiarity with its provisions and how they affect existing legislation is
essential for practitioners.
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When people are involved in-accidents

outside their home country and take legal -

~ action, it is not always clear which country s‘“‘*-~-
“law should be applled to thelr cases :

Accidents abroad: some emerging case law

Gerry Danaher SC
Robert O Géibheannaigh BL

While many cases involving accidents abroad have been resolved since Kelly v
Groupama,’ there does not appear to have been any further written judgement
in Ireland on the effects of Rome Il (EC Regulation no. 864/2007 on the law
applicable to non-contractual obligations). However, there have been several
relevant judgements in the European Court of Justice (ECJ) and in the courts

of other member states, which should be of interest to Irish practitioners.

Secondary victims: “damage” or “indirect consequences”?
Under Article 4(1) of Rome Il, the basic rule for determining the applicable
law in any relevant case is that the law of the country “in which the damage

occurs” shall apply, irrespective of the country in which the event giving rise

to the damage occurred, and irrespective of the country or countries in which
the indirect consequences of that event occur.

In the Lazar case,? a Romanian national was killed in a road traffic accident in
Italy by an Italian wrongdoer. The deceased, while a Romanian national, had
been residing in Italy. At the time of her death, her remaining relatives included
Florin Lazar, her father, a Romanian national residing in Romania.

Under Italian law, such a member of a deceased’s family is entitled to claim
compensation in respect of non-material damage (e.g., psychiatric injury) and
material damage (e.g., financial loss). The judgement of the ECJ does not state
what the corresponding position is in Romania, but one can probably safely
assume that the application of Romanian law would not have favoured Mr
Lazar.

It was argued on behalf of Mr Lazar that the damage sustained in their country
of residence by the close relatives of a person who died in an accident which
occurred in the state of the Court seized must be regarded as constituting
indirect consequences of the damage suffered by the immediate victim of the
accident. The term “country in which the damage occurs” must be interpreted
as referring to the place in which the direct damage, i.e., the killing of the

primary victim, occurred. Thus, Italian law should be applied.



However, it was submitted on behalf of the defendant insurer that material
and non-material damage suffered by the family members of a person who
has died in another member state does not necessarily constitute indirect
consequences of the tort for the purposes of Article 4(1). It should follow that,
because it is based on an allegation that is distinct from the obligation as
between the defendant and the person who died in the accident, a claim for
compensation by the relatives of a person who has died in an accident that
occurred in the state of the Court seized must be assessed by reference to the
law of the place in which the damage sustained by those relatives occurred,
namely the place of their habitual residence, unless it can be demonstrated
that, in accordance with Article 4(3), it is clear from all the circumstances of
the case that there are manifestly-closer connections with another country.
The insurer defendant therefore sought to have Romanian law applied.

The ECJ did not have regard to the status of the tort under either national
law, holding that Article 4(1) had to be applied so as to achieve a uniform
interpretation throughout the European Union.

Article 2 of Rome Il provides that damage shall cover “any consequence”
arising from tort, but the court interpreted “damage” within the meaning of
Article 4(1) as being “direct damage”. It held that, in the context of the Lazar
case, “damage” for the purposes of Article 4(1) related to the death of the
deceased, which had occurred in Italy, and the injuries suffered by the
claimants must be classified as “indirect consequences” of the accident
“event”. Accordingly, the applicable law was Italian law.

Chasing one’s tail

The issue of whether the effect of Article 4(3) (the so called “escape clause”
from Article 4(1) and 4(2)) can result in resurrecting, so to speak, the law which
would apply under Article 4(1), if that law was not displaced by Article 4(2),
seems to have been resolved, at least in England and Wales.

That this was a matter of some scholarly controversy was previously noted.?
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The decision came in rulings made by the High Court and, subsequently,
the Court of Appeal, in the related cases of Pickard and Marshall.*

These cases arose out of a road traffic accident which happened in France.
It involved two English residents, a Mr Marshall, who died, and a Mr Pickard,
who was injured. The accident was caused by an uninsured French driver, a
Ms Bivard, colliding first with Messrs Pickard and Marshall, who were
standing on the road, and then with Mr Pickard’s stationary car, forcing it
into another French vehicle, a vehicle recovery truck, the trailer of which
came down on Mr Marshall.

Actions were brought in England by Mr Pickard and Mrs Marshall (as Mr
Marshall’s widow) against the Motor Insurers” Bureau (MIB) under the
Motor Vehicles (Compulsory Insurance) Regulations 2003. The MIB denied
liability on the basis that its French equivalent, the Fonds de Garantie,
would not be liable to compensate them. The matter came before the UK
High Court on a number of preliminary issues, the first of which related to
which law was applicable in respect of any claims Mr Pickard and Mrs
Marshall had against the various identified defendants, i.e., the MIB,
Generali (as the insurer of the recovery truck) and RSA (as Mr Pickard’s
insurer).

Under Article 4(1), French law would be applied, as the damage caused by
the accident had occurred in France. Mr Pickard, as owner of a vehicle that
had been “involved” in the accident, would have been liable under French
law to Mrs Marshall, although there had been no negligence on his part.
However, the applicable law under Article 4(1) (French law) seemed to be
displaced by reason of Article 4(2), which provides that where the person
claimed to be liable (Mr Pickard) and the person sustaining damage (Mrs
Marshall) both have their habitual residence in the same country (England)
at the time when the damage occurs, then the law of that country shall
apply. Of course, if English law were applied then, as he was not guilty of
any negligence whatsoever, Mr Pickard could not be liable.
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This left the potential of invoking Article 4(3), which provides that where it is
clear from “all the circumstances of the case” that the tort is manifestly more
closely connected with a country “other” than that indicated in Article 4(1) or
4(2), then the law of that “other” country “shall” apply.

Of course, to do so in the circumstances of the Pickard and Marshall cases
would be to “resurrect” French law as the applicable law.

In the event, the High Court of England and Wales rejected the suggestion
that had been made in various textbooks — but which was not relied on by the
parties — that Article 4(3) could not be applied so as to lead one back to a law
which would have been applied under Article 4(1) had it not been displaced
by Article 4(2). It also found that the factual circumstances made the tort more
closely connected to France than to England, i.e., Mr Pickard and Mr Marshall
were hit by a French car driven by a French driver on a French road.
Accordingly, the Court held that French law was the applicable law.

The Court of Appeal of England and Wales subsequently refused leave to
appeal. It held that although Article 4(3) is an escape clause, its ambit should
not be unduly narrowed, and that while certainty is important, so too is doing
justice in individual cases. The Court determined that as Pickard and Marshall
had been hit by a French-registered car driven by a French national, that
collision was the cause of the accident, the subsequent collisions and the
injuries sustained. The trial judge had been quite correct to find that French

law applied.®

Compulsory motor insurance: no limit?

Although not of relevance solely to accidents abroad, a recent ECJ decision
on foot of a ruling by the Slovenian courts is worth noting. While various
aspects of Irish law whereby the scope of compulsory motor insurance was
sought to be restricted (e.g., the exemption that applied to motorcycle pillion
passengers) have been rendered redundant by the flow of EU motor insurance
directives, the Road Traffic Acts® still only impose the obligation in respect of
the use of mechanically-propelled vehicles “in a public place”.

“Public place” is defined as:

“(a) any public road, and
(b) any street, road or other place to which the public have access with
vehicles whether as of right or by permission and whether subject

to or free of charge”.

Under the motor insurance directives, each member state is required to take
all appropriate measures to ensure that civil liability in respect of the use of
vehicles normally based in its territory is covered by insurance. It is also
provided that “the extent of the liability covered and the terms and conditions
of the cover shall be determined on the basis of these measures”.

Noctor and Lyons’ previously queried whether, having regard to this wording,
member states such as Ireland and the United Kingdom are free under
European law to exclude the requirement of compulsory insurance from use
of vehicles in certain areas of its territory, e.g., entirely-private places.

The doubt expressed by Noctor and Lyons is perhaps underlined by the
decision of the ECJ in the Vnuk® case in September 2014. In that case, a man
was knocked off a ladder by a trailer attached to a tractor in Slovenia. The

accident happened on private property, a farm. The Slovenian courts, relying

on that point, and also the fact that the tractor was being used “as a machine”
as opposed to a means of transport, found in favour of the motor insurer,
which maintained that the accident was a case of employer’s liability. However,
the ECJ invoked Article 3 of the Sixth Motor Insurance Directive,® which
defines a vehicle as “any motor vehicle intended for travel on land and
propelled by mechanical power” to hold that the concept of “use of vehicle”
covers any use of a vehicle that is consistent with the normal function of that
vehicle.

The Vnuk decision could be interpreted as suggesting that the Road Traffic
Acts are inconsistent with European law in this regard, and that compulsory
motor insurance must be required in respect of the use of vehicles anywhere
“on land” or, to put it another way, that it is function and not location that
should be determinative of whether there has to be an obligation to insure.

Article 26: the “public policy” rule

The question arises as to whether or not a court can decide not to apply a
foreign law if its application would result in a denial of redress in breach of
fundamental rights, or in discrimination as between primary and secondary
victims. Article 26 of Rome I, the “public policy” rule, provides that “the
application of a provision of the law of any country specified by this requlation
may be refused only if such application is manifestly incompatible with the
public policy (ordre public) of the forum”.

Is it possible for a judge to hold that, if it is established that the law of the
country where the accident occurred does not guarantee at least a fair award,
then the application of that law should be refused as being incompatible with
the “public policy” (ordre public) of the forum?™

In a case concerning an ltalian citizen killed in Austria,'" the Italian Supreme
Court of Cassation declined to apply an Austrian law under which awards for
non-pecuniary (bereavement) damages to “secondary victims” were denied.
It relied on Article 26. The Court determined that Italian law should apply so
that the family members living in Italy could bring claims for their loss, on the
basis that an aspect of the constitutional protection of the fundamental rights
of the individual under Italian law is that those family members should receive
full compensation.

Given that national courts are unlikely to rule against their own constitutional
values, this is potentially an inherent limitation on the implementation of EU
measures that may have to be recognised in judicial decision making.'

Conflicting rules

An interesting issue has arisen when an accident is connected to an EU member
state which is a party to the Hague Convention on the Law Applicable to Traffic
Accidents (hereafter “Hague Convention”)."> Consider the example of a road
traffic accident which occurs in Spain and involves a car driven by a French
national and carrying a French resident passenger (the plaintiff) that is struck
from behind by a Spanish bus driven by a Spanish driver and as a result of
which the French passenger (the plaintiff) sustains severe head injuries.

For the same reason that the plaintiff in Kelly v Groupama could claim in
Ireland on foot of his accident in France, our French plaintiff in this case can
bring his claim in France. Nevertheless, a standard analysis would suggest that
the French court should apply Spanish law as the law of the country in which

the damage occurred. However, French damages being more attractive to the



plaintiff than the Spanish equivalent, the plaintiff will seek to have French law
applied.

Under French law, as we have seen, the driver of a vehicle “involved” in an
accident can be made liable even if he has not been guilty of any negligence,
and thus the plaintiff sues his own driver in France. He then seeks to have
French law applied on the basis that Spanish law, which would be applied
under Article 4(1), is displaced by Article 4(2), since both he and his driver
were habitually resident in France at the relevant time. But this argument is
met on the basis that, as both France and Spain are signatories to the Hague
Convention, that it and not Rome Il should be determinative of the law to
apply and that, unlike Rome II, the Hague Convention has no escape clause
(whether related to the habitual residence of the parties or “all the
circumstances of the case”) from the application of the law of the country
where the accident occurred. Rome Il contains a compatibility rule in Article
28, which states that:

“1. This regulation shall not prejudice the application of international
conventions to which one or more member states are parties at the
time when this Regulation is adopted and which lay down
conflict-of-law rules relating to non-contractual obligations.

2. However, this Regulation shall, as between member states, take
precedence over conventions concluded exclusively between two
or more of them insofar as such conventions concern matters

governed by this Regulation”.

The straightforward view would be that the Hague Convention was not one
“concluded exclusively” between two or more member states, as non-EU states
were also parties to it. On the other hand, as both countries concerned are
member states and Rome Il was clearly intended to lay down conflicts of law
rules to apply as between member states, could Article 28(2) be construed so
as to mean that conventions (here the Hague Convention) should only oust
Rome Il when at least one of the countries involved is not an EU member

state?
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If Article 28 contained only paragraph 1, then clearly Rome Il would not apply
in the case we are considering. Both France and Spain were parties to the
Hague Convention when Rome Il was adopted. But, having regard to paragraph
2 of Article 28, the issue arises as to the meaning to be assigned to the phrase
“conventions concluded exclusively between two or more” member states and,
particularly, the adverb “exclusively”.

On a literal reading of paragraph 2, as the Hague Convention was not
concluded exclusively between two or more member states (numerous non-EU
member states also having been parties to it), paragraph 2 cannot be invoked
so as to avoid the effect of paragraph 1 and the application of Spanish law
under the Hague Convention. Nevertheless, only the laws of EU member states
(France and Spain) are relevant and one might consider that the object of
Rome Il was to apply the rules it laid down to all conflicts of law as between
member states. In other words, conventions such as the Hague Convention
should only displace Rome Il where one of the countries involved is not an EU
member state.

This, however, was not the view of the French Court of Cassation (supreme
court equivalent) in a case mirroring the aforementioned Spanish accident.’
The lower courts had determined that as both parties (the driver and passenger
of the French car) were habitually resident in France, French law applied under
Article 4(2). In order to avoid applying the Hague Convention, the French
Court of Appeal had ruled that the Rome Il Regulation prevailed over
conventions entered into by member states (Article 28(2)). However the Court
of Cassation set aside this judgment. It ruled that the Hague Convention
having not been concluded exclusively between member states of the
European Union, but equally by third states, Rome Il did not take precedence
over it, so that it did not affect that Convention’s application.

Accordingly, under Articles 3 and 4 of the Hague Convention, when a traffic
accident involves cars registered in different states, the law of the place of
incident, here Spain, applies.”

Discussion on the meaning of the adverb “exclusively” is probably not over;
there is room for discussion here and an eventual request for a preliminary

ruling could be made, when the opportunity arises, to the ECJ.

1. [2002] IEHC 177.

2. Florin Lazar, représenté légalment par Luigi Erculeo v Allianz SpA C-350/14;
[2015] ECR 00000.

3. Danaher, G. Accidents abroad and the assessment of damages. The Bar Review
2012; 17 (5): 109.

4. Gillian Marshall v The MIB and ors; Christopher Pickard v The MIB; [2015]
EWHC 3421 QB and [2017] EWCA Civ 17.

5. Pickard v Marshall and ors [2017] EWCA 17.

6. Section 56 of the Road Traffic Act, 1961 (as amended).

7. Noctor, C., Lyons, R. The MIBI Agreements and the Law (2nd ed.). Bloomsbury
Professional. 2012; 16: footnote 14.

8. Damijan Vnuk v Zavarovalnica Triglav C-162/13.

9. 2009/103/EC.

10. Jurisdiction and Applicable law in cross border fatal accidents in EU 2013 Avv

Marco Bona.

11. Wiener Staedtische Versicherung AG, Liguria Ass. Ni S.p.A and Ors v B and Ors,
Supreme Court of Cassation, Third Division, August 22, 2013. No. 19405,
President Giuseppe Maria Berruti, Rapporteur Enzo Vincenti, in CED
Cassazione, 2013.

12. Arden, M. Human Rights and European Law: Building New Legal Orders (1
ed.). Oxford University Press. 2015: 79.

13. The EU member states that are parties to this Hague Convention are: Austria,
Belgium, Croatia, Czech Republic, France, Latvia, Lithuania, Luxembourg,
Netherlands, Poland, Portugal, Slovakia and Spain.

14. Société AXA France 1 Ard, Re; unreported April 30, 2014 (Cass (F)).

15. Cuniberti, G. French Supreme Court rules on scope of Rome Il Regulation.
Conflictsoflaws.net 2014; May 5. Available at: http://conflictoflaws.net/2014/

french-supreme-court-rules-on-scope-of-rome-ii-regulation/.

THE BAR REVIEW : Volume 22; Number 4 — July 2017

113



14

The cost of the
one stop shop

£ Brendan Savage BL

The Legal Services Regulatory Authority (the Authority) is currently engaging in a
public consultation process in relation to multi-disciplinary practices (MDPs). When
the process is complete, the Authority will make recommendations to the Minister
for Justice and Equality regarding the establishment, regulation, monitoring and
operation of MDPs in the State. The term 'multi-disciplinary practice' is defined under
the Legal Services Regulation Act 2015 (the Act) as a partnership formed under the
law of the State by written agreement, by two or more individuals, at least one of
whom is a legal practitioner, for the purpose of providing legal services and services
other than legal services. Partners of the type of MDP envisaged in the Act will be
entitled to share fees and income, regardless of whether either or both partners are
legal practitioners, and regardless of whether the services being provided are legal
services or other services. Essentially, therefore, and should the Authority recommend
that MDPs be permitted to operate, legal practitioners and non-legal practitioners
will, for the first time, be entitled to share fees and income. Ownership and control
of legal practices will, also for the first time, be shared between legal practitioners
and non-legal practitioners. These are the defining characteristics of the pure form
or fully-integrated model of MDP. Proponents describe how a relaxation of the rules
that prohibit the sharing of fees and income between lawyers and non-lawyers will
bring about greater innovation in the legal services market and lower costs. A number
of examples are usually offered. Clients will benefit from the ‘one stop shop' practice
model, which is more convenient and cost-effective. MDPs will have access to a rich
seam of non-lawyer investment, which will in turn allow for the scaling up of practices
and the delivery of services via economies of scope. MDPs bring different
professionals and experts together; this leads to increased innovation, which

ultimately leads to new and different types of services being offered.

Not so simple

While the objectives and potential benefits are readily understood, the apparent
simplicity of the one stop shop model belies both the truly-radical and
largely-untested nature of the model, and the complexities and risks inherent in its

defining features.

The radical nature of the MDP model envisaged under the Act becomes clear
when one considers the operation of MDPs and similar models in other
jurisdictions. The fully-integrated MDP model (unrestricted sharing of fees and
ownership between lawyers and non-lawyers) is prohibited in the vast majority
of states in the US. This is also the case in Canada. MDPs are prohibited in many
of the smaller states in the EU and, where MDPs operate, they usually do so
subject to limitations and conditions, which stipulate that the non-legal services
must complement the primary legal service offered by the MDP. In Australia,
practising barristers may not practise in MDPs. In England and Wales, MDPs
(known as authorised bodies and alternative business models) operate within the
confines of a necessarily multi-layered and complex regulatory framework.
There is a direct correlation between the comprehensive nature of schemes of
regulation introduced in jurisdictions such as England and Wales on the one hand,
and the clear potential for MDPs to do more harm than good on the other.
MDPs have the potential to lead to an undermining of both the independence
of lawyers and public confidence in the independence of lawyers. Should MDPs
be permitted to operate in the State, lawyers will not only owe duties to their
clients and to the courts, but also to non-lawyer partners who may be subject to
different professional codes and obligations, some aspects of which may not be
capable of being reconciled with the core professional values of lawyers.

MDPs will add a layer of complexity to the issues of client confidentiality and
privilege. Recent experience in England and Wales shows how the maintenance
of legal privilege in situations where clients are advised by multiple professionals
of different disciplines is not at all guaranteed.

Even if it is accepted that ways could be found to regulate through these risks,
the concept of the one stop shop requires careful analysis. In the context of
litigation, it is not clear how evidence obtained from engineers, doctors,
architects or surveyors, who as partners in the MDP will be entitled to share in
the fees recovered by the solicitor partner acting for the client, could be said to
be independent evidence before the court.

A question also arises as to whether the grouping together of professionals with
expertise in one particular area in an MDP could have any sort of positive
outcome from a competition and costs perspective? In fact, a clear economic
case for the introduction of MDPs in this jurisdiction is yet to be made.

The reality is that any potential gains and benefits that may follow the
introduction of MDPs remain hypothetical and aspirational. This is to be
contrasted with the fact that the risks and threats to the effective
administration of justice posed by these models of practice are very real and
readily identifiable.
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