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Since the last edition of The Bar Review, the Council of The Bar of Ireland has

met on two occasions and there have been many meetings of the various

permanent and non-permanent committees. One area of work that has been

underway over the last year is an initiative led by the Bar to increase the market

for international legal services in Ireland.

The background to this initiative arose from a request from the Department

of Justice and Equality in November 2016 to assess the impact of Brexit on

the legal sector in Ireland. After March 2019, Ireland will be the only

English-speaking common law jurisdiction fully integrated into the European

legal order. This gives rise to opportunities, not just for the attraction of

financial and other service industries into Ireland, but also to increase the

market for legal services in Ireland. In particular, there is now a unique

opportunity to encourage international companies to incorporate Irish law as

the governing law of contracts, and to designate Ireland as the forum for the

resolution of any disputes in relation to those contracts, whether by way of

litigation or arbitration.

Over the past 12 months, The Bar of Ireland, together with the wider legal

community, has worked with the Department of Justice and IDA Ireland to

formulate a detailed proposal on opportunities to increase the market for

international legal services in Ireland, which has also received the support of

the judiciary at the highest level.

The Minister for Justice, Charlie Flanagan TD, has confirmed that he intends to

formally launch the strategy to increase the market for international legal services

in Ireland before Christmas, with a series of other events due to take place in the

New Year, and a major conference in Dublin in early March 2018. Representatives

of the Council will continue to work closely with the Minister and his Department

to ensure that the actions set out in the strategy come to fruition.

Ongoing work
I recently had occasion to discuss a number of issues with the Minister,

including the implementation of the Legal Services Regulation Act, 2015.

Much of the Act remains uncommenced, although discussions are ongoing

with the Authority about a range of issues. We have also been seeking clarity

on the timescale for the commencement of Part 10 of the Act (Legal Costs).

It has been confirmed that there is a project plan in place between the

Department, the Courts Service and the Taxing Master’s Office, and it is

expected that the new office of the Legal Costs Adjudicator will be up and

running by July 2018.

We are about to commence the formal negotiations in relation to professional

fees for criminal work. This is long overdue and The Bar of Ireland has been

pushing the Department of Public Expenditure and Reform for many months

to get this process underway. We are grateful for the support of Minister

Donohoe in that regard.

Elsewhere in this edition are some comments on the planned reform of civil

justice and the committee chaired by the President of the High Court. There

is a connection between the project to promote Irish law, the expansion in the

economy, and the need for a modern and efficient court system. As Ireland

has the lowest number of judges per capita in the OECD, we will continue to

press for greater resourcing of our courts.

As this is the last edition of The Bar Review in 2017, I would like to take the

opportunity to wish all members a happy Christmas and a prosperous New

Year.
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MESSAGE FROM THE CHAIRMAN

Increasing our 
international 
profile
The Council of The Bar of Ireland is working closely with Government and stakeholders to

explore the opportunities for the legal system in Ireland arising from Brexit.

Paul McGarry SC

Chairman, 

Council of The Bar of Ireland
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Resolution 
and reform
This edition of The Bar Review looks at a
number of ways in which our legal system
is changing, and further proposals for
reform.

The trend towards various different forms of alternative dispute resolution

continues, and in this edition we take a look at the recently enacted, but

not yet commenced, Mediation Act 2017. This legislation provides a

statutory basis for the mediation process and provides some innovations

to encourage the use of mediation alongside the litigation process.

Procedures for discovery are also in the spotlight. The Commercial Litigation

Association of Ireland has formed a committee to examine what changes

could be made to the Rules of Court to reduce the time and costs involved

in making discovery. It is hoped that a wide-ranging discussion on how

such procedures can be streamlined and simplified will form the basis of a

proposed set of amendments to the existing Rules of Court.

The collapse of Setanta Insurance has caused major headaches for former

policyholders. We look at the issues surrounding the satisfaction of claims

involving those insured by Setanta, and the ethical issues that arise for

practitioners dealing with those personal injury claims.

A few months into his new post, Chief Justice Frank Clarke shares with us

his vision for the further modernisation of the courts and for improved

access to justice for all. As the baton passes, it is a fitting time to celebrate

the distinguished career of his predecessor, Mrs Justice Susan Denham,

and to thank her for so many years of selfless public service.

Happy Christmas to all.

Eilis Brennan BL
Editor

ebrennan@lawlibrary.ie
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Law and Women programme
December 2017 marks the conclusion of the second year of the Law and

Women: Promoting Equality mentoring programme. This initiative is

spearheaded by Mary Rose Gearty SC and Maura Butler of the Irish Women

Lawyers Association (IWLA), and jointly co-ordinated by The Bar of Ireland and

The Law Society. The programme is underpinned by the grounding principle of

promoting equality through mutual support, confidentiality and collegiality.

Mentors and mentees completed training in January 2017 and 24 mentoring

pairs were matched through a careful selection process. 2017 mentors were

both male and female, with mentees female only. Mentoring conversations were

held one hour per month over 12 months.

There was early positive feedback as to the value of the

training and group conversations. One of the mentors

spoke about their experience: “My mentee was

remarkably focused. She used the time exceptionally well.

She always came with a clear list of issues, challenges

and priorities – we got straight to work. She

would also update me briefly on

changes and improvements

she had made in her practice.

It felt very productive and

practical. It was really

impressive. For me the training

at the outset is the most

critical component: it is

essential”.

One of the mentees praised the

programme: “My mentor was

genuinely interested in me. She

focused on areas I hadn’t

considered before, making

interesting observations about

my enthusiasm, motivation and skills. She was insightful, encouraging – and

challenging! I learned a lot more than I had expected to. I feel much clearer and

confident in my career direction, and in my judgement of situational issues, both

what is acceptable and not. She is so busy – I felt privileged that she gave me so

much regular time. It has been a fantastic experience”.

The programme will be more formally evaluated, with impacts measured, in

early 2018.

Progress in the 2017 programme
Once again, what is interesting from the initial feedback this year is the

acknowledgement of the clear value and learning that was mutually

experienced. Mentors expressed how useful it felt to:

n be supportive through actively sharing experiences and insights,

acknowledging vulnerabilities and making practical suggestions; and,

n have the opportunity to stay in touch, to be encouraging, and real, about

the realities of navigating the many roles that women have to successfully

accommodate in modern professional legal practice.

Some of the mentees’ highlights were:

n the experience of being both encouraged and challenged in a trusted, safe

space; and,

n the practical prompts and clear direction that an objective eye and ear can

give.

The realisation was also mutually voiced that while a mentor’s achievements

and career success are evident, rather than a ‘grand master plan’ being in place,

ultimate success is a personal experience. It is the result of the continuing

juggle of hard work, home/personal priorities and continuous effort.

“Accessing support is part of taking good care of oneself – maintaining focus

and energy!” A useful reminder. More details of Law and Women: Promoting

Equality can be obtained from sdepaor@lawlibrary.ie.

Hannah Carney, Executive Coach and Independent Training Consultant to the

Law and Women: Promoting Equality mentoring programme.
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Find a Barrister app
To coincide with European Lawyers Day on October 25, the theme of which

was ‘E-volving lawyers: how digital transformation can enrich the

relationship between the citizen and the lawyer’, The Bar of Ireland released

our new app giving users instant access to The Bar of Ireland’s member

directory, and making connecting with barristers easier than ever.

As artificial intelligence, algorithms and social media discourse are just a

few of the new realities that the legal system has had to adapt to, The Bar

of Ireland has been working hard to develop new ways for barristers to

communicate, learn and work in this new era of on-demand access to

information. As an evolving profession, The Bar of Ireland believes in

increased accessibility of the legal system in the digital age. Innovative

technologies like this app have the potential to fundamentally change how

lawyers work and integrate into society. The ‘Find a Barrister’ app has been

developed to be as user friendly as possible and allows users to easily

identify barristers by areas of practice, specialisation, circuits and additional

languages. The new app is available for android and iPhone and can be

downloaded free from the Google Play store and Apple App Store.

Thank you from JLT
Donal Coyne, Director of JLT Financial Planning, the operator of The Bar of

Ireland Retirement Trust Scheme, has expressed his thanks to all those new

and existing members who called in to meet the JLT pension team as part of

the recent tax deadline pension clinics.

Donal said: “We met or corresponded with well over 200 members, and we

hope all of them benefitted from their meetings with us. We shall be writing

directly to all members as normal early in the first quarter, enclosing their

twice-yearly valuation statement. Naturally we are also available on a

year-round basis to meet any member of the Law Library”.



EBA Conference
The Employment Bar Association (EBA) held its second annual conference on

Friday, November 10. Papers on cutting-edge topics were delivered by leading

senior and junior counsel who are recognised experts in employment law. The

highly successful conference provided comprehensive updates on the law of

age discrimination, whistleblowing, and recent case law on co-employment. It

also gave an overview of the law of compensation, sick leave, bullying and

harassment, and fair procedures in employment investigations. Given the

highly topical nature of the content, there was significant media coverage,

with appearances by EBA members on RTÉ Drivetime, The Late Debate and

Raidió na Gaeltachta, in addition to an article in The Irish Times.
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LEFT:

Pictured with Regina Doherty TD, Minister for Employment

and Social Protection (third from left), are founding

members of the Employment Bar Association (from left):

Tom Mallon BL; Alex White SC; Mr Justice Seamus

Noonan; Marguerite Bolger SC; and, Peter Ward SC.

BELOW:

At the EBA Employment Law Conference 2017 were

(from left): Paul McGarry SC, Chairman of the Council of

The Bar of Ireland; Regina Doherty TD, Minister for

Employment and Social Protection; and, Cathy Maguire

BL, Chair of the Employment Bar Association.



A voice for the voiceless

On October 26, The Bar of Ireland was

delighted to present its Human Rights Award

to Catherine Corless in recognition of her

tireless work to uncover the facts around the

burial site at the Tuam Mother and Baby

Home in Co. Galway.

Chairman of the Council of The Bar of Ireland, Paul McGarry SC, explained

that the Award is an initiative of The Bar of Ireland Human Rights Committee,

which recognises outstanding contributions to the cause of human rights. He

praised Catherine’s research, advocacy and courage in shining a light on a dark

period in Irish history.

Thomas Creed SC, Chair of the Human Rights Committee, said that human

rights campaigns by their nature are many and varied, and the question is often

asked: what can one person do?

“Catherine Corless is a perfect example of what one person can do if

determined,” he said.

He outlined the extraordinary work Catherine has done to uncover the facts

about the Tuam home. This included purchasing individual

death certificates  – at a cost of over ¤3,000 – for each

of the 796 children who died in the home during

the period of its operation from 1925 until

1961. Her belief that the children were

buried in an unofficial site near septic

tanks was vindicated when

investigations by the Commission

of Investigation into Mother

and Baby Homes – itself

established as a result of her

work – uncovered a large

number of human remains

on the site.

The investigation continues,

as does Catherine’s work. She

has now become a voice for

survivors of mother and baby

homes around the country.

Thomas Creed said: “The Human

Rights Committee of The Bar of

Ireland has no doubt that these

revelations would remain hidden if not for

Catherine Corless’ meticulous work. She has

done both survivors and society as a whole a service”.

Accepting the Award, Catherine Corless thanked The Bar of

Ireland, and said that this award was important because it brought more

attention to the issue, and helped to encourage more survivors to come

forward and tell their stories. Several survivors of the Tuam

home were in the audience, and she spoke of her

admiration for them: “They are wonderful

people”.

She expressed a wish that the

Commission’s report, which it is

hoped will be published shortly, will

lead at the very least to an

acknowledgement of what

happened, an apology to the

victims, and a plan to deal

with the bodies in Tuam in a

dignified and respectful

manner: “I just wanted the

children to be remembered”.

NEWS
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From left: Thomas Creed SC, Chair of The Bar of Ireland’s Human Rights

Committee; recipient of The Bar of Ireland Human Rights Award 2017 Catherine

Corless; and, Paul McGarry SC, Chairman of the Council of The Bar of Ireland.

Catherine Corless with her husband

Aidan (front row, second left) and

survivors of the Tuam Mother and Baby

home. Front row (from left): Peter Mulryan;

Carmel Larkin; and, Walter Francis. Back row (from left):

John Egan; Tom Ward; Michael Flaherty; and, PJ Haverty.
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This is an edited version of the speech given 

by Mr Justice Donal O’Donnell on the

occasion of Mrs Justice Denham’s

retirement in July 2017.

On Tuesday, July 27, 1971, the then Chief Justice, Cearbhall Ó Dálaigh, called

21 young barristers to the Bar. Who among the newly minted barristers, their

families and friends would have predicted that two of the just three women who

were called that day would become judges of the Supreme Court: Susan Denham

and Mary Laffoy? Both took silk in October 1987, along with a fresh-faced

counsel from Cork, Liam McKechnie. Sixty-five years after the foundation of the

State, Mary and Susan were the fourth and fifth women to be called to the inner

bar. When, in 1991, Susan Denham was appointed to the High Court, she

became only the second female High Court judge in Irish history. The following

year, in 1992, she became the first woman appointed to the Supreme Court and,

in 2011, the first female Chief Justice. This year she retired after 26 years as a

judge, 25 of them in the Supreme Court, making her the third longest-serving

judge in the history of the court, after James Murnaghan and Brian Walsh. This

puts her in a kind of Mount Rushmore category on the Court. There have been

63 judges of the Supreme Court, which means that Susan Denham has sat with

more than half of the judges of that Court.

Loyalty
Susan Denham’s career has been characterised by simplicity, a suspicion of

adornment, a dislike of fuss, and an insistence on being clear, straightforward,

direct, and approachable. Shortly after she was appointed to the High Court,

she suggested that the judges meet for lunch, and when promoted to the

Supreme Court, she suggested the same. I imagine that this proposal was met

in the same way as nearly any proposal for change within the judiciary is

received: “What’s wrong with what we have done up until now? I like the same

ham and cheese sandwich in my room”. But within a very short time, not only

is it accepted, but we also, almost pathetically, find ourselves looking forward

to our Thursday lunches.

A theory attributed to a famous
economist and social scientist, Albert
Hirschman, is that the human response
to businesses and even societies facing
difficulties could be reduced to three
words: exit, loyalty and voice. 

I do not know if this is one of those important legal traditions or simply a quirk

of psychology, but the Chief Justice always sat in the same place at the head

Tribute to former 
Chief Justice Susan Denham
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of the table, and when she came into the room, it was difficult to shake off

the feeling of being in a classroom when the headmistress arrived. Every

Thursday for the last six years she arrived with a blue folder, always containing

a list of things to be done, invitations to be answered, issues to be dealt with

and, more frighteningly, the judgments awaited, the promises faithfully made

and faithlessly broken. Everything on that list was eventually addressed and

ticked off. It was pointed out to me that if you sat in the same area of the Law

Library as Susan, you would have noticed that almost from her first day as a

barrister, she would come in, sit down, open a notebook, and work her way

methodically through a list of items until everything was ticked off, and only

then go home.

A theory attributed to a famous economist and social scientist, Albert

Hirschman, is that the human response to businesses and even societies facing

difficulties could be reduced to three words: exit, loyalty and voice. One option

is to leave – exit, and the other is to stay and participate – voice, and the

choice a person makes is largely dependent on loyalty. Susan Denham’s career

has been characterised by loyalty to the country, to the administration of

justice, and perhaps most of all to the institution that is the Supreme Court.

She has never willingly chosen the option of exit and for 25 years she has

stayed, struggled, contributed and added her distinctive voice, and we, as a

Court, a country, and a people are much the better for it.

Breaking the mould of culture and tradition
Susan Gageby was born almost 72 years ago at the end of the Emergency, the

daughter of a young member of the Irish Army, Douglas Gageby, who was to

go on to become perhaps the pre-eminent newspaper editor of modern times.

Her mother was Dorothy Mary Lester, the daughter of Seán Lester, who was a

very distinguished diplomat in the early years of the State, and who went on

to become the first and only Irish Secretary General of the League of Nations.

Susan’s career brought her through Alexandra College and to Trinity College,

which may seem a case of so far, so predictable. Up until that time, the

professional courses in Trinity College Dublin were directed outwards and away

from Ireland towards training lawyers for the English market and what were

described as the former colonies. It would not have been surprising therefore

if her career path led to exit from Ireland, or at least from the mainstream of

Irish life. But having toyed with the idea of medical studies, and rather more

successfully with a young medical student, Brian Denham, whom she was later

to marry, Susan Gageby chose the better path, and studied law.

She was called to the Bar in 1971, but took the then unusual step of going to

New York to pursue postgraduate studies at Columbia University. Columbia,

like its sister college Barnard was, even in 1971, single gender, although the

postgraduate schools were co-educational. When Susan returned to Ireland,

she commenced practice at the Irish Bar, which was then almost exclusively

male. I have heard Susan describe how as a young woman she had been the

only woman in a crowded courtroom. For every young woman who takes the

first faltering steps in a courtroom, it must be an enormous comfort to know

that you can never be alone, because Susan Denham has gone before you as

junior counsel, senior counsel, judge and Chief Justice. But it is characteristic

of her sense of fairness that she was quick to add that she had not experienced

any hostility or prejudice from either the judges or her new colleagues. She

also added something more striking – that she felt more uncomfortable

because of her religion than because of her gender. Belief is a personal thing,

and I think what Susan was referring to here was culture and tradition. It is

important to remember that in addition to her other groundbreaking

achievements, she was the first person to come from the Protestant tradition

to become Chief Justice of Ireland since 1922.

Susan Denham has a certain steeliness. Where I come from, we are advised

not to confuse niceness and decency with softness. Steeliness is a high

compliment. In many ways, that is where Susan comes from too, at least in

spirit. The Lester and Gageby families both have deep roots in Northern Ireland

– in Carrickfergus and in Belfast. The names Seán Lester and Douglas Gageby

still have substantial resonance, but I have it on the authority of one of the

male members of the family that both sides of the family were run on distinctly

matriarchal lines. There was a strong tradition of nonconformist Protestant

support for Home Rule prior to 1912, and as the Gageby family will remind

you, it was on Cave Hill and not in Bodenstown or Killala that Wolfe Tone took

his oath to unite Catholic, Protestant and dissenter. But after 1922, that

tradition found itself out of sympathy with the developments in Northern

Ireland, and excluded from an official authorised version of Irishness that was

being propagated in the Republic. Once again, this was a point at which exit

and the finding of another life elsewhere, or just the quiet life here, was a

possibility. But much of Susan’s career can be seen as an exercise, not just in

loyalty, but in a determination to be loyal to a broader and more generous

image of Irishness.

Extraordinary contribution
There is simply insufficient space in this tribute to detail Susan Denham’s

contribution to the modernisation of the courts (both in terms of infrastructure

and procedures) and the judiciary, but suffice to say, there is probably no

reform in the past 25 years that did not start with a Denham report. Sir

Christopher Wren’s epitaph on St Paul’s could be applied to her contribution:

Si monumentum requiras, circumspice.

The job of assessing Susan’s contribution to Irish jurisprudence is for others.

For me, a few cases stand out. In her early days as a member of the Supreme

Court, when her colleagues were on average 20 years older, she announced

herself by dissenting in two cases. In AG (SPUC) v Open Door Counselling

(No.2) in 1994, she alone of the Supreme Court considered that the Court

could review and set aside an injunction ordered by it. In AG v Hamilton (No.

2) in 1993, she was the only member of the Court to hold that where members

of the Oireachtas had made statements to a tribunal repeating allegations

made in the Dáil, they could be cross-examined on those statements and

required to answer without any breach of Article 15 of the privilege under

Article 15.12. In each case, her judgment was clear, straightforward and,

speaking as one of the disappointed counsel in one of the cases, persuasive.

In the heartwrenching case In re a Ward of Court (withholding medical

treatment) in 1995, she gave an important judgment asserting the right to

dignity. Dignity is a concept that is much debated in academic circles, but few

realise that the Irish Constitution in 1937 was the first constitution in the world

to make specific reference in its preamble to the concept of the dignity of the

human person. It is entirely characteristic that when Susan Denham returned

to this theme in a public lecture, she sought to trace the roots of the concept

to the civilised traditions of Brehon Law, which made it an offence to shame
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a person, to satirise them, to publicise a physical blemish, to make fun of a

disfigurement, coin an offensive nickname that sticks, or even repeat a satire

composed by a poet in a distant place.

In Maguire v Ardagh in 2002, she took obvious pride in tracing the distinctive

indigenous tradition of Irish law and the deliberate act of nation-making that

the first generation after independence engaged upon, a generation that

included her grandfather, Seán Lester. This led her to the conclusion that

Ireland in 1922 and 1937 had taken steps on a journey on a road less travelled

by other countries with a common law legal system. She quoted the famous

Robert Frost poem, and said that Ireland had taken the road less travelled in

1937. But it is also worth saying that Susan Denham took a road not just less

travelled: she took a road that, until that time, had not been travelled at all.

Time for a new role
Susan was a quiet, calm, polite but firm chairperson. She rarely showed

irritation and almost never anger. Only very dedicated Denham watchers would

have noticed that on some days the hair band was pushed much further back

on the head and that the hand rustled impatiently in her envelope of pens and

paperclips. Any aspirant actor at the Gaiety School of Acting could have learnt

from her quiet gestures – the wealth of feeling that could be conveyed in the

act of putting down a pen.

We will miss all these things.

But some topics could successfully deflect even Susan Denham from her list

of tasks. First and foremost there is family. No one could doubt the enormous

pride she has in her family or the real sacrifice in family time that has been

involved in her judicial career. Susan is also enthusiastic about what can be

described generally as ‘equine matters’, particularly Connemara ponies. Her

ideal moment is to see a young family member on a pony jumping a makeshift

fence in a field in the west of Ireland. And such are the capacious skills and

multitasking nature of the Supreme Court bench that we have among our

members people with substantial conversational capacity on equine matters.

There were some initial difficulties in translation as Connemara, Clifden and

the RDS had to engage with Leopardstown, Kilbeggan and Ballinrobe, and

there was an opportunity for some amusing misunderstanding about the

meaning to be attributed to the word “pony”. For John Hewitt, horses were

embodied in some way in his sense of Irishness, a sense of freedom that was

unconstrained by tradition or politics. In one of his great poems, he talked of

“the King’s horses going about the King’s business, not mine”.

That metaphor can be turned around to capture much of Susan’s career. For

many years now she has been minding the State’s horses, a serious woman

concerned with certain duties and now, at last, she can turn to her own. Susan

always arrived early to work, but few know that before that early start, she has

already spent the morning working with her horses. I have never been entirely

comfortable though with her evident view that cleaning stables and dealing

with high-spirited, headstrong creatures was the ideal preparation for a day in

the Supreme Court.

In some sense, it does a disservice to Susan Denham to describe her as the

first of this, or the only that, or pioneering in this or that role. I suspect that

the highest praise that Susan Denham would value is that she was the 35th

Judge of the Supreme Court and the 11th Chief Justice of this State, that she

lived up to the highest standards of those positions and added her distinctive

voice to our law. 

When junior counsel were called to the Bar, Susan advised them “to be

courageous, exercise integrity, self-awareness and courtesy in your work and

dealings with people”. Perhaps there is no better tribute than to say that she

lived up to and embodied her own advice.

Immediately after his retirement at the youthful age of 90, Oliver Wendell

Holmes gave a speech that contained both advice and a metaphor which might

be interesting to our own relatively youthful retiree: “the work is done, but

just as one says that, the answer comes, the race is over, but the work is never

done while the power to work remains”.

I do not doubt that there is more work to be done. The ranks of the dignified,

the considerate, the kind and the thoughtful are always in need of recruits.

But after 25 years it is time to say some very short sentences:

“Good luck. Take care. Don’t be a stranger. And most of all: thank you.”

For every young woman who takes the
first faltering steps in a courtroom, it
must be an enormous comfort to know
that you can never be alone, because
Susan Denham has gone before you as
junior counsel, senior counsel, judge and
Chief Justice. But it is characteristic of
her sense of fairness that she was quick
to add that she had not experienced any
hostility or prejudice from either the
judges or her new colleagues.



Chief Justice Frank Clarke talks about the late 1960s, when he did his Leaving

Certificate, as “a time of widening horizons”. With the introduction of free

secondary education in 1967, and third-level grants in 1968, it was an

optimistic time, and so being the first person in his family to go to university

didn’t faze the Walkinstown native: “Perhaps I was naïve but I was never aware

of a difference because of my background”.

While clear that university was the place for him, the career that would result

was by no means certain, and he completed a degree in maths and economics

at UCD before an interest in politics and debating led him, through the college

debating societies, to an interest in law, which eventually took him to King’s

Inns.

The Chief Justice has retained an interest in legal education, holding positions

at King’s Inns, Griffith College, Trinity College Dublin and University College

Cork. He is, of course, aware that many young people still face considerable

barriers in trying to access a legal career, particularly at the Bar, and supports

any measures to increase accessibility: “I’m very happy to see measures like

the Bar’s Transition Year Programme and the Denham Fellowship, but there is

always more that can be done”.

For the Chief Justice, the key is to try to replicate the supports that young

people from more privileged backgrounds might have in making their career

choices: “A young person in a fee-paying school wouldn’t need much help to

meet someone who can advise them on a legal career”.

He has been involved in the ‘Pathways to law’ initiative of the Trinity Access

Programme, which was set up to do just that: “We found that people going

through the Access Programme were not choosing certain paths, such as law

or medicine, so it was decided to have specific pathways to encourage people

who perhaps mightn’t have thought it was something they would be able to

do, and it has been successful”.

Access to justice
Chief Justice Clarke has spoken about his priorities for his tenure, and access

to justice has been a particular theme. He feels there has been a consensus

for some time in the profession that reforms are needed: “The bit the judiciary

has control over are court procedures, so attempting to streamline and make

easier the way in which court proceedings operate is the thing we can

contribute. Justice Kelly’s working group [the review group, headed by

President of the High Court Mr Justice Peter Kelly, to recommend reforms in

the administration of civil justice] will be a very important part of that”.

There are certain areas where he feels strongly that reform is needed, for

example in the area of discovery: “In certain types of cases, documentary

disclosure has become a monster in terms of its burden on the parties, both

financially and in other ways”.

Of course, discovery can be a crucial element of a case, so reform needs to be

proportionate and appropriate: “It’s easier to state the problem than to find a

solution. This needs careful consideration, and Justice Kelly’s committee is

going to look at this, which I very much welcome”.

There are also proposed reforms around more routine matters, such as the

management of the procedural and administrative parts of cases. In other
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countries, these tasks are carried out by properly qualified staff, such as

masters or legal officers, making better use of judicial skills by freeing judges

to run cases.

Chief Justice Clarke’s second priority is indeed around the back-up given to

judges in their work, such as greater access to researchers (in Ireland, judges

have far fewer researchers than their colleagues in other jurisdictions). He sees

the two issues as connected: “There are better procedures and better ways of

doing things we could implement if we had that kind of back-up; the two are

different sides of the same coin”.

These things may seem straightforward, but the challenge is to identify the

differing needs of various sections of the Courts Service and the judiciary, and

then to figure out how to resource the necessary reforms: “It will take about

six months to put a plan together. We need to identify what judges need to

be able to do their job more effectively, and to present that plan to

Government during the next Budgetary round. Reforms would probably be

introduced over a number of years, but we need to set out a detailed plan,

make a convincing case for the ways in which we think it will make things

better, and cost it”.

Another area where Chief Justice Clarke feels there is significant scope for

improvement is in the use of information technology, which he says is far

behind where it needs to be as a result of funding cuts during the recession.

The first reform in this area is a pilot project to place the process of application

for leave to appeal to the Court of Appeal entirely online, which will hopefully

be in place in about a year’s time.

Public engagement
The Chief Justice also supports greater public engagement by judges, but feels

these interactions must fall within certain parameters: “There are limits – the

primary job of a judge is to decide a case and I don’t think they should be in

the public domain explaining why they’ve decided that case that way. But it’s

important that the public understands how the courts work. Even if people do

understand the system, there may be criticisms, and some may be legitimate.

But if the public don’t have a proper understanding of how the courts work,

and why the people in them think they should work that way, then there may

be criticisms that are not justified. Judges need to engage, not on our primary

job, but on why the system works the way it does, perhaps to demystify it to

a certain extent”.

In the week in which our interview took place, a significant and historic step

in this process of demystification took place with the first ever televisation of

a Supreme Court judgment in Ireland. Chief Justice Clarke is pleased with the

reception it got: “It’s a baby step, and we plan to televise more judgments.

The Supreme Court is a good place to start, dealing as it does with issues of

public importance. If we’re happy with the way it works we would hope to

move on to having the actual argument filmed in due course”.

In the same week, a high-profile case, heavily reported in the media, raised

the issue of sentencing, specifically the perception of undue leniency. This

certainly falls within the discussion of public understanding of the justice

system, but Chief Justice Clarke acknowledges that it may not be possible to

educate the public on the subtleties of particular cases, and that judges may

not be the best people to do this: “The better course might be if legal or

criminological experts got more traction in being able to explain to the public

at least what the process is trying to do”.

“The primary job of a judge is to decide
a case and I don’t think they should be
in the public domain explaining why
they’ve decided that case that way.”

When discussions of sentencing arise, they are often accompanied by calls for

more guidelines on sentencing for judges. Chief Justice Clarke is personally in

favour of sentencing guidelines, if they are properly resourced: “The UK

Sentencing Council has a budget in the order of ¤1.5m. You might say that

the UK is a big country, but we would have broadly the same types of cases,

so the same number of guidelines would be needed, and they would need to

be constantly revised to reflect new legislation, new offences, or changes in

sentencing”.

Any guidelines should leave significant discretion to the judge in the case, but

might provide a framework into which sentencing can fit: “People can then see

why a particular sentence was [imposed] in that particular position. I think that

would help judges and help public understanding, but only if it’s done properly”.

Judges
One area where issues around the resourcing of the Courts System are

particularly visible is in the Court of Appeal. Its establishment in 2014 was, of

course, meant to facilitate the aforementioned focus of the Supreme Court on

matters of greater public import, and while Chief Justice Clarke feels this is

INTERVIEW

Behind the veil
Part of the public’s ongoing fascination with the Supreme Court lies in the

fact that very little is known about the way it goes about its business. Chief

Justice Clarke points out that it’s no secret but no one ever asks!

“The model in Ireland, and in the UK as far as I know, is that the most junior

judge makes the first contribution, followed by their colleagues in ascending

order of seniority [in the US, interestingly, it’s the opposite]. Then there may

be a free discussion. If there is broad consensus, then someone volunteers

or is ‘volunteered’ [by the Chief Justice] to write the judgment. The judgment

is circulated by email and judges make suggested amendments as appropriate

until a consensus around the text that will be delivered is reached. Obviously

if someone doesn’t agree there may be a dissent, but they are dealt with on

an ad hoc basis”.

It’s a challenging process at times, but satisfying for all that: “An engagement

like that improves the quality of judgments. When someone you know and

respect takes a different view, you have to accommodate why you don’t agree

with that in your own judgment. I think that process of interaction, in the

cases where there may be different views, is very useful to the final

judgments”.



broadly the case, the shortfall in appointments to the appellate court has

created a backlog: “The Court of Appeal is clearly unable with its current

numbers to deal with its caseload. Justice Sean Ryan [President of the Court

of Appeal] said that with their current numbers they could handle about 320

civil cases a year, and they’re getting 600. That’s not sustainable. I’m hoping

that the Supreme Court will sit in the first two weeks in December to deal with

Court of Appeal return cases [the legislation allows for such transfers], but this

is not a long-term solution – we need more judges”.

Not all proposed reforms have been welcomed, and the issue of judicial

appointments has been a source of no little controversy. Chief Justice Clarke

has added his voice to the concerns of his colleagues on the bench that the

proposed new process will not attract the best candidates at a time when more

judges are so badly needed: “There is a general perception that we haven’t

attracted as many leading practitioners in the last while as might have been

the case in the past, but I think that we’re getting to a stage of getting leading

practitioners back. It’s important to point out that you don’t have to have been

the best barrister in Ireland to be the best judge. But you want your share of

the best – those who want to be judges and would be suitable – and we need

to encourage that. One of the concerns about any appointment system is: is

it likely to attract the best? It’s fair to say that the judiciary is not convinced

that the current proposal will improve that likelihood”.

The long-awaited Judicial Council Bill is another step in this process of reform.

While public discussions have focused on its disciplinary function, Chief Justice

Clarke would like to see more emphasis on the issue of training for judges,

which is a key element of the legislation: “There are often areas where it isn’t

clear what the right thing to do is. I’m not talking about how to decide a case

but, for example, when should a judge withdraw from a case. Having better

support and training at that level is a way to reduce the need for a disciplinary

process, so I would see the two as connected but of equal importance, and I

think it is unfortunate that most of the public emphasis has been on the

disciplinary side and not enough on the support side”.

Of course, yet again it all comes down to resources. The Chief Justice has been

involved in a number of international judges’ organisations throughout his

time on the bench, and says that funding for such supports in Ireland falls far

short of the norm. He praises the system in Scotland, where he received

training when he was appointed to the High Court, as an example of the type

of system that might work here. In Scotland, a sheriff (broadly equivalent to

a Circuit Court judge) is seconded for a three-year period to run the training,

which raises the issue of resources again: “That’s another judge who is being

paid a judge’s salary but who is not hearing cases”.

As regards disciplinary cases, he feels that debates around keeping findings

against judges private originate in a lack of understanding of the differences

between the judiciary and other professions: “Some of the commentary has

focused on asking why shouldn’t the rules for judges be the same as any other

regulated profession. There is insufficient recognition of the fact that you have

a readymade group of people that have lost their case before a judge, and

there needs to be some care exercised in how you practically operate a

disciplinary system in that way. That being said, I can see the case whereby if

someone is, after a proper process, found to be guilty of something serious,

that may need to be made public”.

Brexit
There has been much discussion of the legal implications of the UK’s decision

to leave the European Union. Chief Justice Clarke feels strongly that as the

major common law country in the EU post Brexit, Ireland needs to be

represented on relevant internal committees, where up to now the UK has

been active: “We’re going to have to have a person at the table to voice the

common law position, and even in resources terms, if there is to be an Irish

judge on a lot of committees where perhaps in the past there was a UK judge,

that means that judge isn’t going to be at home”.

Deeper involvement at a European level is likely to increase opportunities for

Ireland’s legal profession to benefit from Brexit, something the Chief Justice

feels is a realistic aspiration, if the work is done to support it. He also points

out that litigation arising from Brexit is likely to be quite complex, and will be

demanding on the resources of the Courts Service, in particular the Commercial

Court: “The Irish Commercial Court has a very good reputation because

successive presidents of the High Court have allocated judicial resources to it.

If it gets more work because of Brexit, it isn’t going to be able to maintain that

reputation unless more judges are allocated”.
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Eclectic taste and robust debate
Chief Justice Clarke is married to Dr Jacqueline Hayden, who teaches in the

Department of Political Science in TCD, and admits that their household is

often home to “robust debate”. His son has followed him into law, and is a

barrister in his fifth year, while his daughter works as a carer in the Royal

Hospital in Donnybrook.

His love of sports, particularly horseracing, is well known, and he still stewards

at race meetings when he can (“It’s nice to do something that you like that’s

different from the day job”). He credits this love of all things sporting to his

father, and he’s passing it on to his own son, as they share a love, and season

ticket, for Leinster Rugby.

He’s also a big music fan with very eclectic tastes, from classical to rock, and

enjoys getting to concerts when he can. He recently saw the Red Hot Chilli

Peppers (again with his son) and enjoys being introduced to his son’s tastes,

while passing on his own favourites.
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Statutory instruments
Agriculture, food and the marine
(delegation of ministerial functions) order
2017 – SI 456/2017
Notification and control of diseases
affecting terrestrial animals (no. 2)
regulations 2016 (amendment)
regulations 2017 – SI 408/2017
Velvet crab (conservation of stocks)
regulations 2017 – SI 431/2017

ARBITRATION
Library acquisitions
Rizzo Amaral, G. Judicial Precedent and
Arbitration: Are Arbitrators Bound by
Judicial Precedent? A Comparative Study
of UK, US and Brazilian Law and Practice.
London: Wildy, Simmonds and Hill
Publishing, 2017 – N398.8
Fangfei Wang, F. Online Arbitration.
Abingdon: Informa Law from Routledge,
2017 – N398

Acts
Mediation Act 2017 – Act 27/2017 –
Signed on October 2, 2017

ART
Articles
McDonnell, R. Ars gratia artis. Law Society
Gazette 2017; (Aug/Sept): 38

ASYLUM
Asylum, immigration and nationality –
Directive 2004/38/EC – Marriage with EU
national – [2017] IEHC 590
Uka v Minister for Justice and Equality [High Court]

Asylum, immigration and nationality
– S. 17 of the Refugee Status Act
1996 – Re-admission to asylum
process – [2017] IEHC 591
SJ v Minister for Justice and Equality
[High Court]

Asylum, immigration and nationality
– Art. 17 of Dublin III Regulations –
S. 5 of the Refugee Act 1996 –
[2017] IEHC 613
Vaqar Un v Refugee Appeals Tribunal
[High Court]

BANKING
Banking and finance – Summary
judgment – Discernible caution –
Waiver of debt – [2017] IEHC 573
Ennis Property Finance DAC v Murphy
[High Court]

Banking and finance – Practice and
procedures – O.13, r.11 of the Rules
of Superior Courts, 1986 – [2017]
IEHC 576
EBS Ltd v Dempsey [High Court]

Banking and finance – Repayment of
loan – Securitisation of loan – [2017]
IEHC 600
Governor and Company of The Bank
of Ireland v McMahon [High Court]

Banking and finance – Property and
conveyancing – Right to fair trial –
[2017] IEHC 604
EBS Ltd v Kenehan [High Court]

Banking and finance – Practice and
procedures – O.37, r.1 of the Rules of
Superior Courts – Summary judgment
– [2017] IEHC 454
ACC Loan Management Ltd v Kelly
[High Court]

Banking and finance – Non-payment
of debt – Summary judgment  –
[2017] IEHC 447
Promontoria (Aran) Ltd v Hughes
[High Court]

Banking and finance – Practice and
procedures – O. 61, r. 2 of the Rules
of the Superior Courts – [2017] IEHC
448
Fate Park Ltd. t/a Finn Valley Oil v
McCrudden [High Court]

Banking and finance – Non-payment
of debt – Appointment of receiver –
[2017] IEHC 455
Wallace v Davey [High Court]

Library acquisitions
Busch, D., van Dam, C. A Bank’s Duty
of Care. Oxford: Hart Publishing,
2017 – N303.C5

Articles
McCarthy, J. The credit guarantee
scheme: an analysis of recent reforms
and of its performance to date.
Commercial Law Practitioner 2017; 24
(9): 183
Naessens, P. The new central credit
register: the legal framework.
Commercial Law Practitioner 2017; 24
(9): 194.

Statutory instruments
Central Bank Act 1942 (section 32D)
(investment funds – additional
supervisory levy regulations 2017) –
SI 441/2017
Central Bank Act 1942 (section 32D)
regulations 2017 – SI 442/2017
Credit institutions resolution fund
levy (amendment) regulations 2017 –
SI 433/2017

BUILDING LAW
Construction – Manufacturing defects
– Product liability – [2017] IEHC 539
Ballymore Residential Ltd v
Roadstone Ltd and ors [High Court]

Library acquisitions
Royal Institute of the Architects of
Ireland. Practice Note for RIAI
Construction Contracts. Dublin: RIAI,
2017 – N83.8.C5

CHILDREN
Articles
Daly, A. The judicial interview in cases
of children’s best interests – lessons
for Ireland. Irish Journal of Family
Law 2017; 20 (3): 66

CIVIL LIABILITY
Library acquisitions
Kerr, A. Civil Liability Acts (5th ed.).
Dublin: Round Hall, 2017 –
N33.C5.Z14

COMMERCIAL LAW
Articles
White, F. Late payment in commercial
transactions: Legal regulation meets
commercial  reality. Commercial Law
Practitioner 2017; 24 (8): 163

COMPANY LAW
Company – S. 144 of the Companies
Act, 2014 – Appointment of directors
– [2017] IEHC 543
O’Sullivan v Conroy Gold and Natural
Resources Plc [High Court]

Debt – Appointment of examiner –
Binding agreement – [2017] IECA 247
Re: KH Kitty Hall Holdings Ltd and
Companies Act 2014 [Court of
Appeal]

Company – The Companies Act,
1963-2009 – O. 74, r. 46 of the Rules
of the Superior Courts 1986 – [2017]
IEHC 540
Swift Structures Ltd and Euro Plant
Hire Ltd v Companies Acts [High
Court]

Company – The Companies Act 2014
– Mitigation of litigation advantage –
[2017] IEHC 555
Irish Asphalt Ltd and Companies Act
2014 (No.2) [High Court]
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Company – S.212 of the Companies
Act, 2014 – O.19, r.28 of the Rules of
the Superior Court 1986 – [2017]
IEHC 589
O’Connor v Atlantis Seafood Wexford
Ltd [High Court]

Library acquisitions
Lightman, Sir G., Moss, G.S., Fletcher,
I.F. Lightman & Moss on the Law of
Administrators and Receivers of
Companies (6th ed.). London: Sweet
& Maxwell, 2017 – N262.7

Articles
Dunleavy, K. Ringing the changes.
Law Society Gazette 2017;
(Aug/Sept): 42

COMPUTER LAW
Library acquisitions
Bernal, P. Internet Privacy Rights:
Rights to Protect Autonomy.
Cambridge: Cambridge University
Press, 2014 – N347.4

CONSTITUTIONAL LAW

Constitutional law – Art. 40.3.2 of the
Constitution – Breach of
constitutional rights – [2017] IEHC
561
Simpson v Governor of Mountjoy
Prison [High Court]

Constitution – Art. 40.4.2 of the
Constitution – Unlawful detention –
Denial of justice – [2017] IEHC 569
Leydon v Governor of Castlerea Prison
[High Court]

Constitution – S. 17 of the Child Care
Act, 1991 – Council reg. 2201/2203
– [2017] IEHC 583
Bedford Borough Council v M. [High
Court]

Constitutional rights – State Pension
(Contributory) – Damages – [2017]
IESC 63
P.C. v Minister for Social Protection,
Ireland [Supreme Court]

Constitutional challenge – Sentencing
provisions – Discretion – Appellant
seeking a declaration that s. 27A(8)
of the Firearms Act 1964 is
unconstitutional – Whether the effect
of the sentencing provisions of the
Firearms Act 1964 was, in the case of
persons appearing before the court
with relevant prior convictions, to
impermissibly fetter the discretion of
a sentencing court – [2017] IECA 237
Ellis v Minister for Justice and
Equality [Court of Appeal]

Articles
McLoughlin, J. “In the presence of
Almighty God” – the human rights
violations at the heart of the Irish
constitution. Irish Law Times 2017; 35
(17): 230

Statutory instruments
Consumer protection act 2007
(Competition and Consumer
Protection Commission) levy
regulations 2017 – SI 423/2017

Library acquisitions
Beukers, T., de Witte, B., Kilpatrick, C.
Constitutional Change Through
Euro-Crisis Law. Cambridge:
Cambridge University Press, 2017 –
M31.008

CONTRACT
Library acquisitions
McDermott, P.A., McDermott, J.
Contract law (2nd ed.). Dublin:
Bloomsbury Professional, 2017 –
N10.C5

COURTS 
Statutory instruments
District court (European account
preservation order) rules 2017 – SI
405/2017
Rules of the Superior Courts
(jurisdiction, recognition and
enforcement of judgments) 2017 – SI
457/2017

Articles
Barrett Tillman, S. The court of appeal
backlog. Irish Law Times 2017; 35
(15): 206

CRIMINAL LAW
Sentencing – Sexual offences –
Severity of sentences – [2017] IECA
249
DPP v E.H. [Court of Appeal]

Conviction – Conspiracy to defraud –
Jury directions – [2017] IECA 250
DPP v Bowe [Court of Appeal]

Sentencing – Drug offence – Severity
of sentence – [2017] IECA 253
DPP v Lawel [Court of Appeal]

Conviction – Murder – Unsafe verdict
– [2017] IECA 257
DPP v Herda [Court of Appeal]

Sentencing – Aggravated burglary –
Rehabilitation – [2017] IECA 259
DPP v Stokes [Court of Appeal]

Sentencing – Assault causing harm –
Severity of sentence – [2017] IECA
263
DPP v Jesenak [Court of Appeal]

Conviction – Murder – Exclusion of
evidence – Appellants seeking to
appeal against convictions – [2017]
IECA 265
DPP v Dundon [Court of Appeal]

Crime and sentencing – Prison Rules
2007 – Practice and procedures –
[2017] IEHC 549
McGinley v Minister for Justice [High
Court]

Crime and sentencing – Practice and
procedure – Judicial review – [2017]
IEHC 581
Kenny v The Governor of Portlaoise
Prison [High Court]

Crime and sentencing – Sexual
assault – Right to fair trial – [2017]
IEHC 638
J.D. v DPP [High Court]

Sentencing – Possession of an article
in a public place with the intention
unlawfully to cause injury to,
incapacitate or intimidate any person
either in a particular eventuality, or
otherwise – Severity of sentence –
[2017] IECA 268
DPP v Connick [Court of Appeal]

Crime and sentencing – Appeal
against sentence – Robbery –
Submission that sentence of
imprisonment with element
suspended was overly severe –
[2017] IECA 270
DPP v Higgins [Court of Appeal]

Conviction – Sexual offences –
Unsafe jury verdict – [2017] IECA 275
DPP v R.S. [Court of Appeal]

Sentencing – Sexual assault –
Severity of sentence – [2017] IECA
276
DPP v M.F. [Court of Appeal]

Conviction – Murder – Error in law –
[2017] IECA 198
DPP v Butler [Court of Appeal]

Conviction – Sexual offences – Error
in law – [2017] IECA 200
DPP v T.V. [Court of Appeal]

Sentencing – Possession of a
controlled drug with intent to
unlawfully supply to another – Undue
leniency – [2017] IECA 203
DPP v Gantley [Court of Appeal]

Crime and sentencing – Sentence –
Assault causing harm – [2016] IECA
422
DPP v Halpin [Court of Appeal]

Conviction – Possession of
explosives in suspicious
circumstances – Circumstantial
evidence – [2017] IECA 201
DPP v Samuel Devlin [Court of
Appeal]

Conviction – Violent disorder –
Recognition evidence – [2017] IECA
202
DPP v Tynan [Court of Appeal]

Sentencing – Reckless discharge of
a firearm – Undue leniency – [2017]
IECA 204
DPP v Loughlin [Court of Appeal]

Crime and sentencing – Evidence –
Adverse inferences drawn from
interview – [2017] IESC 53
DPP v Wilson [Supreme Court]

Sentencing – Sexual offences –
Young offender – [2017] IECA 206
DPP v J.H. [Court of Appeal]

Sentencing – Firearms offences –
Undue leniency – [2017] IECA 209
DPP v Hanney [Court of Appeal]

Sentencing – Sexual offences –
Severity of sentence – [2017] IECA
210
DPP v Keogh [Court of Appeal]

Conviction – Murder – DNA
evidence – [2017] IESC 54
DPP v Wilson [Supreme Court]

Criminal conviction – Committal
warrant – Rehearing – [2017] IECA
142
Maguire v Governor of Mountjoy
Prison [Court of Appeal]

Sentencing – Sexual assault –
Undue leniency – [2017] IECA 205
DPP v Krol [Court of Appeal]

Conviction – Attempted rape –
Unsafe verdict – [2017] IECA 219
DPP v B.F. [Court of Appeal]

Conviction – Sexual offences –
Admission of evidence – Appellant
seeking to appeal against conviction
– Whether evidence given by Garda
in the presence of the jury was
inadmissible – [2017] IECA 234
DPP v Sherin [Court of Appeal]
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Crime and sentencing – Arrest and
detention – Escape of prisoner –
Prisoner remaining at large for long
period of time – Failure by Gardaí to
apprehend – Appeal – [2017] IECA
222
Finnegan v Superintendent of
Tallaght Garda Station [Court of
Appeal]

Committal warrants – Unlawful
detention – Certainty – Appellant
seeking an inquiry into the lawfulness
of her detention – Whether committal
warrants were valid – [2017] IECA 236
Kovacs v Governor of Mountjoy
Women’s Prison [Court of Appeal]

Sentencing – Road traffic offences –
Undue leniency – Appellant seeking
review of sentences – Whether
sentences were unduly lenient –
[2017] IECA 240
DPP v Walsh [Court of Appeal]

Sentencing – Criminal damage –
Dangerous driving – [2017] IECA 91
DPP v O’Driscoll [Court of Appeal]

Criminal law – Assault causing harm –
Refusal of bail – [2017] IECA 241
DPP v Maughan [Court of Appeal]

Sentencing – Permitting the unlawful
cultivation of cannabis plants –
Severity of sentence – [2017] IECA
212
DPP v Hayes [Court of Appeal]

Suspended sentence – Theft –
Proportionality – Appellant seeking to
appeal against sentence – Whether
sentencing judge erred in principle in
imposing a portion of a suspended
sentence – [2017] IECA 238
DPP v O’Mahony [Court of Appeal]

Sentencing – Road traffic offences –
Undue leniency – Appellant seeking
review of sentences – Whether
sentences were unduly lenient –
[2017] IECA 239
DPP v Brady [Court of Appeal]

Sentencing – Dangerous driving
causing serious bodily harm – Driving
disqualification – Appellant seeking to
appeal against sentence – Whether
sentence was unduly severe – [2017]
IECA 240
DPP v Walsh [Court of Appeal]

Conviction – Sexual offences – Error
in law – [2017] IECA 232
DPP v Keogh [Court of Appeal]

Sentencing – Dangerous driving
causing death – Undue leniency –
[2017] IECA 242
DPP v Jackson Fleming [Court of
Appeal]

Sentencing – Theft – Severity of
sentence – [2017] IECA 243
DPP v Widger [Court of Appeal]

Sentencing – Indecent assault –
Severity of sentence – [2017] IECA
244
DPP v Donohue [Court of Appeal]

Sentencing – Manslaughter – Severity
of sentence – [2016] IECA 423
DPP v Kinsella [Court of Appeal]

Crime and Sentencing – S. 52(1) of
the Courts (Supplemental Provisions)
Act 1961 – Case stated [2017] IEHC
442
DPP v Slattery [High Court]

Articles
Mulcahy, J. The parole bill 2016:
Courts, quangos, and the risks of
conceptual confusion. Irish Law Times
2017; 35 (16): 220 [part 1], and Irish
Law Times 2017; 35 (17): 236 [part
2]
Henry, G. Implementing the Victims’
Directive: a prosecutor’s perspective.
The Bar Review 2017; 22 (5): 138 

Acts
Criminal Justice (Victims of Crime) Act
2017 – Act No. 28/2017 – Signed on
November 5, 2017

DAMAGES

Damages – Breach of contract –
Interest – [2017] IECA 252
Da Silva, Miranda and Da Silva v
Rosas Construtores S.A. [Court of
Appeal]

Compensation – Residential
institutions – Injuries – [2017] IESC
69
J.G.H. v Residential Institutions
Review Committee [Supreme Court]

Damages – Liability – Breach of
contract – [2017] IESC 66
Hanrahan v Minister for Agriculture,
Fisheries and Food [Supreme Court]

Damages – Injury – Contributory
negligence – [2017] IECA 211
O’Flynn v Cherry Hill Inns Ltd Trading
as The Oliver Plunkett Bar [Court of
Appeal]

DATA PROTECTION

Articles
Murray, K. The GDPR and data
protection officers. Commercial Law
Practitioner 2017; 24 (8): 171

DISCOVERY

Discovery – Defamation – Conspiracy
– [2017] IECA 258
O’Brien v Red Flag Consulting Ltd
[Court of Appeal]

EDUCATION

Statutory instruments
Student support act 2011 (prescribed
persons) regulations 2017 – SI
410/2017

EMPLOYMENT LAW

Employment – S. 7 of the Unfair
Dismissals (Amendment) Act 1993 –
Serious misconduct – [2017] IEHC
567
UPC Communications Ireland Ltd v
Employment Appeals Tribunal [High
Court]

Contract of employment – Breach of
contract – Remedy – [2017] IECA 207
Earley v Health Service Executive (No.
2) [Court of Appeal]

Employment – Damages and
restitution – Quantum of damages –
[2017] IEHC 453
Byrne v Minister for Defence [High
Court]

Library acquisitions
Goulding, P. Employee Competition:
Covenants, Confidentiality, and
Garden Leave (3rd ed.). Oxford:
Oxford University Press, 2016 – N192

Articles
Quinlivan, S. Disrupting the status
quo? Discrimination in academic
promotions. Irish Employment Law
Journal 2017; 14 (3): 68
Murphy, G.N. Protection of
employees and “informal”
insolvencies under EU law. Irish Law
Times 2017; 35 (16): 214
Marron, P., O’Callaghan, E. Úna
Ruffley and Board of Management of
St Anne’s school – “A benchmark for
all bullying claims”. Irish Employment
Law Journal 2017; 14 (3): 76
Bolger, M. A benchmark for bullying
claims. The Bar Review 2017; 22 (5):
129

ENVIRONMENTAL LAW

Environment, construction and

planning – Planning and

Development Act 2000 –

Construction of data centre – [2017]

IEHC 585

Fitzpatrick v An Bord Pleanála [High

Court]

Environment, transport and planning

– S. 50A(3)(b) of the Planning and

Development Act 2000 – Sufficient

interest – [2017] IEHC 586

McDonagh v An Bord Pleanála [High

Court]

Environment, construction and

planning – Draft Strategic

Environmental Assessment Scoping

Report for Renewable Electricity

Policy and Development Framework

(‘2016 Framework Report’) – Refusal

to proposed development – [2017]

IEHC 550

Element Power Ireland Ltd v An Bord

Pleanála [High Court]

Environment, construction and

planning – S. 3 of the Environment

(Miscellaneous Provisions) Act 2011

– Waste Management Act 1996 –

[2017] IEHC 606

O’Connor v Council of the County of

Offaly [High Court]

Environment, construction and

planning – S.50A (7) of the Planning

and Development Act 2000 –

Exceptional public importance –

[2017] IEHC 608

Dunnes Stores v Dublin City Council

[High Court]

Environment, construction and

planning – Planning and

Development Act 2000 – Substitute

consent – [2017] IEHC 634

An Taisce v An Bord Pleanála [High

Court]

Articles
Richardson, J. Does the polluter pay?

The Brownfield v Wicklow cases. Irish

Planning And Environmental Law

Journal 2017; 24 (2): 56

Simons, G. EIA directive: The

amended directive and recent case

law. Irish Planning and Environmental

Law Journal 2017; 24 (2): 67
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Statutory instruments
Environment (Miscellaneous
Provisions) Act, 2015 (part 3)
(commencement) order 2017 – SI
439/2017
European Communities (environmental
impact assessment) (agriculture)
(amendment) regulations 2017 – SI
407/2017

EUROPEAN UNION
Library acquisitions
Kingston, S., Heyvaert V., Cavoski, A.
European Environmental Law.
Cambridge: Cambridge University
Press, 2017 – W125
Moussis, N. Access to European
Union: Law, Economics, Policies
(22nd ed.). Cambridge: Intersentia
Ltd, 2016 – W86

Statutory instruments
European Union (subsidiary
protection) regulations 2017 – SI
409/2017

EVIDENCE
Library acquisitions
Wheater, M., Raffin, C. Electronic
Disclosure: Law and Practice. Oxford:
Oxford University Press, 2017 – M603.7

EXTRADITION LAW
Extradition – Criminal proceedings –
Jurisdiction – [2017] IESC 68
Attorney General v Lee [Supreme Court]

European arrest warrant – Judicial
authority – Independence from the
Executive – [2017] IECA 266  
Minister for Justice and Equality v
Dunauskis [Court of Appeal]

European arrest warrant – Judicial
authority – Point of law  – [2017]
IECA 267
Minister for Justice and Equality v
Lisauskas [Court of Appeal]

Extradition – European Arrest
Warrant Act, 2003 – Reversal of
decision not to prosecute – [2017]
IEHC 563
Minister for Justice and Equality v
G.A.P. [High Court]

Extradition – European Arrest
Warrant Act, 2003 – Art. 8 of the
European Convention on Human
Rights – [2017] IEHC 564
Minister for Justice and Equality v
Hopjan [High Court]

Extradition – S. 27(6) of the
Extradition Act, 1965 – Discovery of
documents – [2017] IEHC 597 
Marques v Minister for Justice and
Equality [High Court]

FAMILY LAW
Family – Judicial Separation and Law
Reform Act 1988 – Family Law Act
1995 – [2017] IEHC 575
P. v P. [High Court]

Family – The Child Care Act 1991 –
Child abuse – [2017] IEHC 595
T.R. v Child and Family Agency [High
Court]

Wrongful removal – Rights of custody
– Order for return – [2017] IECA 269
G. v P. [Court of Appeal]

Articles
Leahy, S. The domestic violence bill
2017: A good start but not enough.
Irish Journal of Family Law 2017; 20
(3): 59

Statutory instruments
Adoption (Amendment) Act 2017
(commencement) order 2017 – SI
443/2017

GOVERNMENT
Statutory instruments
Rural and community development
(delegation of ministerial functions)
order 2017 – SI 432/2017
Agriculture, food and the marine
(delegation of ministerial functions)
order 2017 – SI 456/2017
Appointment of special adviser
(Minister for Culture, Heritage and
the Gaeltacht) order 2017 – SI
406/2017
Appointment of special adviser
(Minister for Employment Affairs
and Social Protection) order 2017 –
SI 435/2017
Appointment of special adviser
(Minister of State at the
Department of Public Expenditure
and Reform) order 2017 – SI
416/2017
Appointment of special adviser
(Minister of State at the
Department of Education and Skills)
order 2017 – SI 425/2017
Appointment of special advisers
(Minister for Agriculture, Food and
the Marine) order 2017 – SI

417/2017
Appointment of special advisers
(Minister for Communications,
Climate Action and Environment)
order 2017 – SI 418/2017
Appointment of special advisers
(Minister for Education and Skills)
order 2017 – SI 427/2017
Appointment of special advisers
(Minister of State at the
Department of Education and Skills)
order 2017 – SI 426/2017
Appointment of special adviser
(Taoiseach) order 2017 – SI
434/2017
Asian infrastructure investment
bank (privileges and immunities)
order 2017 – SI 411/2017

GUARANTEES
Guarantee – Liability – Contracts –
[2017] IECA 226
SRI apparel Ltd v Revolution
Workwear Ltd [Court of Appeal]

HEALTH
Statutory instruments
Election of members for
appointment to the optical
registration board by-law 2017 – SI
438/2017
Health Act 2007 (care and welfare
of residents in designated centres
for older people) (amendment)
regulations 2017 – SI 428/2017
Health Act 2007 (commencement)
order 2017 – SI 429/2017
Health Act 2007 (registration of
designated centres for older people)
(amendment) regulations 2017 – SI
430/2017
Health and Social Care Professionals
Act 2005 (section 28A) (optical
registration board) regulations 2017
– SI 436/2017
Public health (standardised
packaging of tobacco) regulations
2017 – SI 422/2017

HUMAN RIGHTS
Library acquisitions
Burli, N. Third-party Interventions
Before the European Court of Human
Rights. Cambridge: Intersentia Ltd,
2017 – C200

Articles
Roche, L. Change of heart. Law
Society Gazette 2017; (Aug/Sept):
32

IMMIGRATION
Immigration and asylum –
Deportation – Right to remain –
Appellant seeking to restrain his
deportation – Whether Court of
Appeal had jurisdiction to entertain
the appeal [2017] IECA 235
S. and anor v Minister for Justice and
Equality and ors [Court of Appeal]

Library acquisitions
Berneri, C. Family Reunification in the
EU: The Movement and Residence
Rights of Third Country National
Family Members of EU Citizens.
Oxford: Hart Publishing, 2017 –
M176.E95

INFORMATION
TECHNOLOGY

Library acquisitions
Kennedy, R., Murphy, M.H.
Information and Communications
Technology Law in Ireland. Dublin:
Clarus Press, 2017 – N348.C5

INSOLVENCY
Insolvency – Representation of the
people – Personal Insolvency Acts
2012-2015 – [2017] IEHC 558
Reilly and Personal Insolvency Acts
2012-2015 [High Court]

Library acquisitions
Bailey, E., Groves, H. Corporate
Insolvency: Law and Practice (5th
ed.). London: LexisNexis, 2017 –
N310

INTERNATIONAL LAW
International law – Data Protection –
Charter of Fundamental Rights of the
European Union (‘Charter’) – [2017]
IEHC 545
Data Protection Commissioner v
Facebook Ireland Ltd [High Court]

International – EC Regulation
805/2004 – Underpayment of wages
[2017] IEHC 443
Da Cruzier v Rosas Consructores S.A.
[High Court]

Library acquisitions
Green, L.C. The Contemporary Law of
Armed Conflict (3rd ed.). Manchester:
Manchester University Press, 2008 –
C1350
Mankowski, P., Magnus, U. European
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Commentaries on Private
International Law ECPIL:
Commentary: Brussels IIbis regulation.
Munich: Sellier European Law
Publishers, 2017. Koln: Verlag Dr.
Otto Schmidt, 2017 – C2000
North, P., Torremans, P., Fawcett, J.
Cheshire, North & Fawcett: Private
International Law (15th ed.). Oxford:
Oxford University Press, 2017 –
C2000

JUDICIAL REVIEW
Judicial review – Delay – Property –
[2017] IESC 67
Reen v Murphy [Supreme Court]

Judicial review – Miscarriage of
justice – Criminal conviction – [2017]
IECA 214
Connolly v DPP [Court of Appeal]

Judicial review – CPD accreditation –
Fair procedures – [2017] IECA 228
RAS Medical Ltd trading as Park West
v Royal College of Surgeons in Ireland
[Court of Appeal]

Prosecution – Being unlawfully at
large by way of breaching a condition
of temporary release to be of good
behaviour – Judicial review – [2017]
IECA 230
McNamee v DPP [Court of Appeal]

JURISDICTION
Jurisdiction – Appointment of
receiver – Basic payment scheme –
[2017] IECA 245
ACC Loan Management Ltd v Rickard
[Court of Appeal]

Notice of discontinuance – Inherent
jurisdiction – Setting aside – [2017]
IECA 216
Murray v Minister for Education and
Science [Court of Appeal]

JURISPRUDENCE
Articles
Keating, A. The application of legal
principles in place of indeterminate
rules. Irish Law Times 2017; 35 (15):
202

LAND LAW
Land and conveyancing – Caution
registration – Purpose of caution
registration – [2017] IEHC 574

Ulster Bank Ireland Ltd v Rockrohan
Estate Ltd [High Court]

Statutory appeal – Land registration –
Special circumstances – [2017] IECA
231 
Quinn v Property Registration
Authority of Ireland [Court of Appeal]

Land – Laches – Bias – [2017] IECA
229
ACC Loan Management Ltd v
Stephens [Court of Appeal]

Library acquisitions
Wylie, J.C.W. The Land and
Conveyancing Law Reform Acts;
Annotations and Commentary (2nd
ed.). Dublin: Bloomsbury
Professional, 2017 – N60.C5

LANDLORD AND
TENANT

Landlord and tenant – Practice and
procedure – S.123 of the Residential
Tenancies Act, 2004 – [2017] IEHC
556
Noone v Residential Tenancies Board
[High Court]

Landlord and tenant – S.123(3) and
s. 3(2) (h) of the Residential
Tenancies Act, 2004 – Receiver
appointed – [2017] IEHC 557
Hyland v Residential Tenancies Board
[High Court]

Landlord and tenant – S.123(3) of the
Residential Tenancies Act 2004 –
Natural and constitutional justice –
[2017] IEHC 578
Duniyva v Residential Tenancies
Board [High Court]

Land and tenancy – s.17(1)(a) of the
Landlord and Tenant Act – S.47 of the
Civil Law (Miscellaneous Provisions)
Act, 2008 – [2017] IEHC 594
Emo Oil Ltd v Oil Rig Supplies Ltd
[High Court]

Land and conveyancing – Professional
ethics and regulation – Contract –
[2017] IEHC 596
Wells & O’Carroll Solicitors v Dempsey
[High Court]

Landlord and tenant – Non-payment
of rent – Summary judgment – [2017]
IEHC 636
Belgard Tallaght Nominees One Ltd
[In receivership] v McDonagh [High
Court]

LEGAL HISTORY

Articles
Gaynor, M., O’Sullivan, M. A tale of
two gentlemen. Law Society Gazette
2017; (Aug/Sept): 50

LEGAL PROFESSION

Articles
Hardiman, A.M. The lawyer at the
centre. The Bar Review 2017; 22 (5):
124

LOCAL GOVERNMENT

Statutory instruments
Harbours Act 2015 (Drogheda Port
Company transfer day) order 2017 –
SI 424/2017

MEDICAL LAW

Health – S. 15 of the Mental Health
Act, 2001 – Long duration of renewal
– [2017] IEHC 360
A.B. v Clinical Director of St. Loman’s
Hospital [High Court]

Library acquisitions
Mills, S., Mulligan, A. Medical Law in
Ireland (3rd ed.). Haywards Heath:
Bloomsbury Professional, 2017 –
N185.C5

MORTGAGE

Mortgage – Appointment of receiver
– Sale by receiver – [2017] IECA 254
In the Matter of the Companies Act
1963 to 2012 [Court of Appeal]

Library acquisitions
Maddox, N. Mortgages: Law And
Practice (2nd ed.). Dublin: Round
Hall, 2017 – N56.5.C5

PARTNERSHIP

Library acquisitions
Banks, R.I. Lindley and Banks on
Partnership (20th ed.). London:
Sweet & Maxwell, 2017 – N267
Morse, G., Davies, P.L., Fletcher, I.F.
Palmer’s Limited Liability Partnership
Law (3rd ed.). London: Sweet &
Maxwell, 2017 – N267.3

PENSIONS

Pensions – S. 153 of the Social
Welfare Consolidation Act, 2005 –
Unreasonable burden test – [2017]
IEHC 602
Griga v Chief Appeals Officer [High

Court]

Statutory instruments
National Roads Authority
superannuation scheme 2017 – SI
412/2017

PERSONAL INJURIES

Library acquisitions
Doherty, B., Scott, K., Thomann, C.
Accidents Abroad: International
Personal Injury Claims (2nd ed.).
London: Sweet & Maxwell, 2017 –
N38.1

Articles
Cross, Mr Justice K. The hidden
persuaders and the inner nature of
the tort action. The Bar Review 2017;
22 (5): 133 

PLANNING AND
ENVIRONMENTAL
LAW
Development – Planning permission –
Leases – [2017] IECA 256
Square Management Ltd v Dunnes
Stores Dublin Company [Court of
Appeal]

Planning and development – Urban,
Regeneration and Housing Act –
S.48(3)(C) and s.48 (2)(a) of the
Planning and Development Act, 2000
– [2017] IEHC 635
McCaughey Homes Ltd v Louth
County Council [High Court]

Environment, transport and planning
– Planning and Development Act,
2000 – Planning Permission – [2017]
IEHC 452
Board of Management of Temple
Carrig Secondary School v An Bord
Pleanála [High Court]

Library acquisitions
A&L Goodbody Environmental and
Planning Law Unit. Irish Planning Law
and Practice Supplement: Irish
Planning and Development Acts
2000-2015 Consolidated and
Annotated. Dublin: Bloomsbury
Professional, 2017 – N96.C5
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PRACTICE AND
PROCEDURE
Procedural motion – Additional
evidence – Exclusion of evidence –
[2017] IECA 248
University College Cork – National
University of Ireland v Electricity
Supply Board [Court of Appeal]

Practice and procedures – S. 33AO(1)
of the Central Bank Act, 1942 –
Notice of inquiry – [2017] IEHC 546
McCaffery v Central Bank of Ireland
[High Court]

Case stated – Qualified cohabitant –
Dependent children – [2017] IECA
255
M.W. v D.C. [Court of Appeal]

Cause of action – Bound to fail –
Inherent jurisdiction – [2017] IECA
257
Hosey v Ulster Bank Ltd [Court of

Appeal]

Practice and procedures – Motion for
discovery – O.31, r.12 (11) of the
Rules of Superior Courts 1986 –
[2017] IEHC 599
University College Cork v Electricity
Supply Board [High Court]

Settlement agreement – Default
clause – Fair procedures – [2017]
IESC 65
O’Shea v Butler and Butler Ltd v
Bosod Ltd and ors [Supreme Court]

Practice and procedure – Costs –
Balance of success and failure of
parties – [2017] IECA 262
Da Silva v Rosas Construtores S.A.

Case stated – Non-principal private
residence charge – Income tax –
[2017] IECA 264
Revenue Commissioners v Collins

Practice and procedures – O. 19, r. 28
of the Rules of the Superior Courts –
Dismissal of claim – [2017] IEHC 565
Duggan v Commissioner of An Garda
Síochána Ireland and the Attorney
General [High Court]

Practice and procedures – O.84,
r.21(1) of the Rules of the Superior
Courts – Extension of time limit for
judicial review proceedings – [2017]
IEHC 582
O’Toole v Child and Family Agency
[High Court]

Practice and procedures – Discovery
obligations – O.31, r.12 and r.21 of

the Rules of the Superior Courts 1986
– [2017] IEHC 580
Sretaw v Craven House Capital PLC
[High Court]

Practice and procedures –
Non-payment of debt – Sale of family
home for discharge of debt – [2017]
IEHC 584
D. and D. v S. and S. [High Court]

Practice and procedures – Costs –
Functus officio – [2017] IEHC 603
CED Construction Ltd v First Ireland
Risk Management Ltd [High Court]

Practice and Procedures – O. 8, r. 2 of
the Rules of the Superior Courts 1986
– Renewal of personal injury
summons – [2017] IEHC 637
Byrne v Stryker Ireland Ltd [High
Court]

Case stated – Driving when the
concentration of alcohol in the body
exceeded a concentration of 50mgs
of alcohol per 100mls of blood –
Unlawful detention [2017] IECA 225
DPP v Laing [Court of Appeal]

Extension of time – Point of law –
Determination order – [2017] IECA
195
Keon v Gibbs [Court of Appeal]

Statement of claim – Amendment –
Abuse of process – [2017] IECA 199
Dormer v Allied Irish Bank plc [Court
of Appeal]

Practice and procedures – Foreign
Tribunals Evidence Act 1856 –
Evidence in relation to
commencement of proceedings in
foreign court – [2017] IEHC 444
U. Dori Construction Ltd v Greaney
[High Court]

Practice and procedures – O. 19, r. 28
of the Rules of the Superior Courts –
Dismissal of claim – [2017] IEHC 449
Ms G. v Mr H. [High Court]

Practice and procedures – O.19, r.28
of the Rules of Superior Court (RSC)
– Striking out of claims – [2017] IEHC
450
Kinsella v Cooney [High Court]

Practice and procedures –
Non-payment of solicitor’s fees –
Summary judgment – [2017] IEHC
451
Carty s/t Kent Carty Solicitors v Mr H.
[High Court]

Practice and procedures – O.29, r.3 of

the Rules of the Superior Courts
(RSC) – Security for costs – [2017]
IEHC 446
De Abreu v Findlater Hotels Ltd [High
Court]

PROBATE 
Library acquisitions
Keating, A. Probate Motions and
Actions Relating to Wills and
Intestacies. Dublin: Round Hall, 2017
– N127.C5
Keating, A. The Law and Practice of
Personal Representatives (2nd ed.).
Dublin: Round Hall, 2017 – N143.C5

PROFESSIONS
Professional ethics and regulation –
Solicitors (Amendment) Act 2002 –
Appeal in limine – [2017] IEHC 547
Mallon v Law Society [High Court]

Professional ethics and regulation –
Employment – Professional
misconduct [2017] IEHC 548
Medical Council v T.M. [High Court]

Professional ethics and regulation –
The Solicitors Acts 1954-2015 –
Professional misconduct – [2017]
IEHC 643
Sheehan v Solicitors Disciplinary
Tribunal [High Court]

PROPERTY
Property and conveyancing – S.3 of
the Land and Conveyancing Law
Reform Act, 2013 – Principal private
residence – Jurisdiction of Circuit
Court – [2017] IEHC 601
Haven Mortgages Ltd v Keogh [High
Court]

Articles
Maddox, N. Repossession, the home
and non-debtor occupiers.
Conveyancing and Property Law
Journal 2017; 22 (3): 46
Beechinor, L. The consequences of
the presence of gates in establishing
and protecting rights of way.
Conveyancing and Property Law
Journal 2017; 22 (3): 54

REAL PROPERTY
Library acquisitions
Law Society of Ireland. Law Society of
Ireland Conditions of Sale 2017
Edition. Dublin: Law Society of
Ireland, 2017 – N73.C5

REVENUE
Revenue – The Taxes Consolidation
Act 1997 – Summary proceedings –
[2017] IEHC 639
Gladney v Farrell [High Court]

Revenue – S. 58(1) of the Taxes
Consolidation Act 1997 – Unpaid tax
liability – [2017] IEHC 445
Gladney v Forte [High Court]

ROAD TRAFFIC
Statutory instruments
Road traffic (immobilisation of
vehicles) regulations 2017 – SI
420/2017
Road traffic (national car test)
regulations 2017 – SI 415/2017

SOCIAL WELFARE
Social security – Social Welfare
Consolidation Act 2005 – Refusal to
give jobseeker’s allowance – [2017]
IEHC 593
Macovei v Minister for Social
Protection [High Court]

SOLICITORS
Solicitors – Proportionality – Judicial
discretion – [2017] IECA 215
Law Society of Ireland v Tobin [Court
of Appeal]

Professional misconduct –
Proportionality – Jurisdiction –
[2017] IECA 217
The Law Society of Ireland v Callanan
[Court of Appeal]

Articles
Kennedy, E. Game of thrones. Law
Society Gazette 2017; (Aug/Sept): 46

SUPERIOR COURTS 
Library acquisitions
Jackson, The Right Honourable Lord
Justice. Civil Procedure 2017 (2017
ed.). London: Sweet & Maxwell, 2017
– N361

TAXATION
Slip rule – VAT receipt – Abuse of
process – [2017] IECA 261
ACC Bank plc v Cunniffe
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Library acquisitions
Hemmingsley, L., Rudling, D. Tolley’s
Value Added Tax 2017-18 (2nd ed.).
London: LexisNexis Tolley, 2016 –
M337.45

TORT
Tort – Damages and restitution –
Breach of statutory duty – [2017]
IEHC 535
Moorehouse v Governor of Wheatfield
Prison [High Court]

Tort – Damages and restitution –
Vicarious liability – [2017] IEHC 559
McDonald v Conroy [High Court]

Tort – Contract – Adequacy of
consideration – Personal injuries –
[2017] IEHC 566
Ryan v Leonard [High Court]

Tort – Damages and restitution –
Workplace bullying – [2017] IEHC
568
Huley v An Post [High Court]

Tort – Damages and restitution –
Negligence – [2017] IEHC 577 
Steer v Allergen Pharmaceuticals Ltd
[High Court]

Library acquisitions
Quill, E. Torts in Ireland (4th ed.).
Dublin: Gill & Macmillan, 2014 –
N30.C5

TRANSPORT
Statutory instruments
Authorisation of commercial vehicle
roadworthiness test operators and
testers (amendment) regulations 2017
– SI 414/2017
Commercial vehicle roadworthiness
(vehicle testing) (amendment)
regulations 2017 – SI 413/2017
Taxi Regulation (Maximum Fares) Order
2017 – SI 458/2017
Vehicle clamping and signage
regulations 2017 – SI 421/2017

Bills initiated in Dáil Éireann during
the period September 28, 2017, to
November 8, 2017
[pmb]: Private Members’ Bills are
proposals for legislation in Ireland
initiated by members of the Dáil or
Seanad. Other Bills are initiated by the
Government.

Companies (Statutory Audits) Bill 2017
– Bill 123/2017

Comptroller and Auditor General
(Accountability of Recipients of Public
Funds) (Amendment) Bill 2017 – Bill
119/2017 [pmb] – Deputy David
Cullinane and Deputy Mary Lou
McDonald
Contempt of Court Bill 2017 – Bill
117/2017 [pmb] – Deputy Josepha
Madigan
Criminal Justice (Corruption Offences)
Bill 2017 – Bill 122/2017
Finance Bill 2017 – Bill 115/2017
Maternity Protection (Local
Government Members) Bill 2017 – Bill
121/2017 [pmb] – Deputy Anne
Rabbitte
Mental Health Parity Bill 2017 – Bill
112/2017 [pmb] – Deputy James
Browne
Planning and Development (Strategic
Infrastructure) (Amendment) Bill 2017
– Bill 120/2017 [pmb] – Deputy Anne
Rabbitte
Vacant Housing Refurbishment Bill
2017 – Bill 113/2017 [pmb] – Deputy
Barry Cowen
Water Services Bill 2017 – Bill 111/2017

Bills initiated in Seanad Éireann
during the period September 28,
2017, to November 8, 2017
Civil Law (Costs in Probate Matters) Bill
2017 – Bill 118/2017 [pmb] – Senator
Michael McDowell, Senator Billy
Lawless, Senator Victor Boyhan and
Senator Brian Ó Domhnaill
Landlord and Tenant (Ground Rents)
(Amendment) Bill 2017 – Bill 116/2017
[pmb] – Senator Robbie Gallagher,
Senator Catherine Ardagh and Senator
Keith Swanick
National Asset Management Agency
(Amendment) Bill 2017 – Bill 114/2017
[pmb] – Senator Rose Conway-Walsh,
Senator Paul Gavan and Senator Padraig
Mac Lochlainn

Progress of Bills and Bills amended
during the period September 28,
2017, to November 8, 2017
Civil Law (Missing Persons) Bill – Bill
67/2016 – Committee stage
Diplomatic Relations (Miscellaneous
Provisions) Bill 2017 – Bill 45/2017 –
Committee stage
Irish Human Rights and Equality
Commission Bill – Bill 64/2017 –
Committee stage
Legal Metrology (Measuring
Instruments) Bill – Bill 81/2017 –
Committee stage
Recognition of Irish Sign Language for
the Deaf Community Bill – Bill 78/2016
– Passed by Seanad Éireann
Water Services Bill 2017 – Bill 111/2017
– Committee stage

For up-to-date information please
check the following websites:
Bills and legislation –
https://beta.oireachtas.ie/en/bills/
Government Legislation Programme
updated Autumn 2017 – 
http://www.taoiseach.gov.ie/eng/Taois
each_and_Government/Government_L
egislation_Programme/

Supreme Court Determinations –
Leave to appeal from the High Court
granted
Published on Courts.ie – September
28, 2017, to November 8, 2017
O’Brien v The Clerk of Dáil Éireann and
ors [2017] IESCDET 100 – Leave to
appeal from the High Court granted on
6/10/2017 – (Clarke C.J.,
MacMenamin J., O’Malley J)
North Kerry Wind Turbine Awareness
Group v An Bord Pleanála and ors –
[2017] IESCDET 102 – Leave to appeal
from the High Court granted on
9/10/2017 – (Clarke C.J.,
MacMenamin J., O’Malley J)

For up-to-date information please
check the courts website –
http://www.courts.ie/Judgments.ns
f/FrmDeterminations?OpenForm&l=
en
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The recently enacted but not yet commenced Mediation Act 2017 forms part

of a context of ongoing reform and modernisation of litigation in Ireland. The

overall thrust of the Act is to provide for a defined mediation process, which

can exist alongside court litigation, without impacting either the voluntary

nature of mediation or the parties’ right to return to, or commence, court

proceedings.

Mediation is utilised in its own right as a standalone means of dispute

resolution as well as alongside legal proceedings. Currently, mediation does

not prevent a litigant from initiating proceedings and does not impede a

litigant’s right of access to the courts. Nothing in the Mediation Act fetters

this important right.

The interplay between court and mediation is regulated by Order 56B of the

Rules of the Superior Courts and in Order 49B of the District Court Rules.1 The

Act now provides for the process,2 broadly similar to that provided in the rules

of court, through which the parties (or indeed the court, of its own volition)

can apply to the court to seek an order inviting the other party to mediate.

The Act also provides for the adjournment of proceedings to facilitate the

mediation process.3 Just as before, a court cannot direct the parties to mediate.

Scope of the Mediation Act 2017
The Act allows parties to a dispute broad discretion as to how the terms of a

particular mediation are drafted. The definitions of “mediator” and “mediation”

are widely defined under the Act.4 Moreover, the Act is drafted so as to

specifically exclude certain areas or types of dispute (rather than to proscribe

the types of dispute which are included in the application of the Act). Those

excluded areas include: arbitrations; disputes which fall under the function of

the Workplace Relations Commission; certain specified applications and

proceedings under taxation legislation; judicial reviews; proceedings against

the State in respect of the infringement of fundamental rights and freedoms;

proceedings under the Domestic Violence Acts, 1996 to 2011; and,

proceedings under the Child Care Acts, 1991 to 2015.5

Mediation
Section 6(1) sets out in legislation the principle that participation in mediation

shall be voluntary at all times. Section 6 goes on to permit a party to mediation

to withdraw from it at any time, and to be accompanied and assisted in the

mediation by a person, including a legal adviser, who is not a party.6 Depending

on the context, this person could include another professional adviser or a

friend or family member. Another important aspect of mediation, again

enshrined in the Act, is that it is for the parties themselves, rather than the

mediator or the court, to decide the outcome.7 A mediator can explore areas

of dispute and agreement with the parties and can assist in helping the parties

agree a resolution. According to section 8(3), it is not for the mediator to make

proposals to the parties to resolve the dispute, but the mediator can do so if

requested.8 It is not for the mediator to dictate a decision to the parties. This

principle is protected by section 6(9) of the Act.
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This new act provides innovations to

encourage mediation to exist alongside

litigation but has elements which

undermine mediation’s confidentiality.
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Section 7 sets out the basis on which the parties can agree to mediate their

dispute and defines what an “agreement to mediate” should contain. This

document should be prepared and signed by the parties and the proposed

mediator, and should include: details of the manner in which the mediation

should be conducted and the manner in which fees and costs of the mediation

should be paid; the place and time of the mediation; a statement as to the

confidential nature of the mediation; the right of each party to seek legal

advice; and, the manner in which the mediation shall be terminated. This is an

important document as it frames the terms of the mediation as agreed by the

parties.

Currently, mediation does not prevent a
litigant from initiating proceedings and
does not impede a litigant’s right of
access to the courts. Nothing in the
Mediation Act fetters this important right.

The mediator
The legislation does not provide a process for the appointment of a mediator

in cases where the parties encounter difficulty in agreeing on the identity of

a mediator. It must be borne in mind that mediation and the agreement to

mediate is, and remains, voluntary. It is not for the legislation or the courts to

impose a decision as to the identity of the mediator. Indeed, if the parties

cannot take this first step together, it is perhaps a warning that the respective

positions may be too deeply entrenched to foster a successful outcome to

mediation. Different bodies will appoint a mediator, and the Chairman of the

Council of The Bar of Ireland can, if called upon, do so. The Bar of Ireland

maintains a register of qualified mediators for this purpose. 

Once a mediator is agreed, the parties, with the mediator, will draft and sign

terms of agreement to mediate under section 7. Section 8(1)(a) requires a

mediator to make reasonable enquiry so as to satisfy him or herself that he or

she is not conflicted. The requirement to avoid conflicts of interest is an

ongoing one throughout the mediation process, and if such a conflict does

arise, the mediator shall notify the parties and cease to act unless the parties

consent otherwise.9

It is important to note the contents of sections 8(3) and 8(4), which provide

that, unless requested to do so by the parties, the mediator shall not make

proposals to the parties. It is for the parties themselves to determine the

outcome and if proposals are suggested by the mediator, at the request of the

parties, the parties remain free to reject such proposals. The mediator should

facilitate the process, led by the parties, rather than determining the outcome.

If a mediator suggests proposals without the parties having so requested, any

settlement reached and signed may be open to subsequent challenge by one

or more of the parties.

The mediator shall act expeditiously and with impartiality, and ensure that the

parties are aware of their right to obtain independent legal or other advice

prior to the signing of any mediation settlement.10

Section 10(2)(e) contemplates the potential for redress against a mediator by

way of civil claims and/or complaints to professional bodies for negligence or

misconduct. Mediators must bear in mind that the Act does not provide any

statutory limitation of liability in respect of damage or loss arising from

negligence or other breach of duty or wrongdoing in the mediation process.
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However, the Act does not provide any barrier to a mediator limiting or excluding

liability for negligence or otherwise in the terms of the agreement to mediate.

A code of practice is to be published by the Minster for Justice and Equality

under section 9(1), which will set standards for the conduct of mediation.

Various mediation bodies already have their own codes of conduct, which will

have to be observed with reference to the code published under the Mediation

Act and the Act itself.

Statute of limitations
The Act has a significant impact on statutory limitation periods, which should

be borne in mind by practitioners. Section 18 of the Mediation Act provides for

a process similar to that provided for in the Personal Injuries Assessment Board

Act 2003, whereby:

“in reckoning a period of time for the purposes of a limitation period specified

by the statutes of limitation,11 the period beginning on the day on which an

agreement to mediate is signed and ending on the day which is 30 days after

either- (a) a mediation settlement is signed by the parties and the mediator, or

(b) the mediation is terminated, whichever first occurs, shall be disregarded”.12

A number of points arise from this section. First, the periods of time during

which the parties are seeking consent of the other side to mediate, approving

the identity of the mediator, and engaging the mediator are all periods during

which time continues to run. These processes can sometimes take a number of

weeks, so care must be taken to ensure that a limitation period does not expire

during this time. An unscrupulous litigant may use this process to run out the

clock on an unwary (or unadvised) adversary. Time does not cease running until

the agreement to mediate (defined in section 7 and described earlier in this

article) is signed by the parties and the mediator. It is not possible for one party

to unilaterally act so as to cause the suspension of time under the statutes of

limitation. It is also therefore important, when acting as a mediator, that the

agreement is signed without delay, as the date the mediator and the parties,

sign the agreement is necessary for the time to stop.

The second point is that time will begin running 30 days after one of two defined

events: the signing of settlement terms by the mediator and the parties; or, the

termination of the mediation. The former event is clear but the latter may,

depending on the circumstances and form of the mediation, be less exact. This

is despite the requirement in section 18(2), which provides that a mediator shall

inform the parties of the date on which the mediation ends.

The date on which the mediation is terminated may provide a degree of

uncertainty regarding the cessation of the suspension of time. For example, the

circumstances contemplated in sections 6(6) and 6(7), whereby the mediator

can withdraw from acting in the mediation at any time, could present a degree

of ambiguity in the operation of section 18(1). If a mediator withdraws and does

not inform the parties that the mediation has ended, or the date of such ending,

there could be ambiguity concerning the date on which such termination

occurred. Section 18(2) obliges the mediator to state the date when the

mediation ends but is silent as to whether the termination, for the purposes of

section 18(1), is necessarily dependent on this notice being provided by the

mediator. The issue gives rise to the potential for a degree of uncertainty in the

Act, and circumstances thrown up by real life situations may test the suspension

of time provided for in the Act. For that reason, litigants and practitioners are

advised to take care. Mediation may be voluntary but compliance with limitation

periods is not.

A final point to note is that, while time may be suspended, the parties’ right to

litigate is not, and nothing in the Act prevents access to the courts, whether by

way of issuing proceedings or by seeking interlocutory relief, and mediating at

the same time.

Confidentiality
In keeping with the confidential nature of mediation, section 10(1) states that

all communications, records and notes relating to the mediation shall be

confidential and not disclosed in any proceedings before a court or otherwise.

Section 10(2) provides for exceptions to this rule, including situations where

disclosure is necessary to enforce a mediation settlement, or to prevent injury

to a party, is required by law, or where it is necessary to prevent or reveal the

commission of a crime. A further exception is in circumstances involving a claim

of negligence or misconduct of the mediator in the course of the mediation.13

The exceptions to the confidentiality of the mediation process contained in

section 10(2) are widely drafted. It is not stated at whose instigation the

communications might be disclosed, to which body or court such an application

would be made, the nature or severity of the injury, crime or threat which would

require the disclosure, or the identity of the “law” which might require the

disclosure of the communications.

An important saver, for the purposes of litigation, is contained in section 10(3),

which states that documentation otherwise discoverable shall not become

privileged or otherwise inadmissible in court proceedings simply due to its use

in the course of mediation.

There is a conflict in the Act between the confidentiality protected by section

10 and the requirement for a mediator’s report to court in circumstances where

the court has invited the parties to mediate under section 16. Section 17

provides that where a mediation has not taken place, the mediator’s report shall

include a statement of the reasons why it did not, and if it did, a statement as

to whether a settlement has been reached and the terms of the settlement.

It is difficult to say how the conflict in these sections can be resolved. It is

submitted that the terms of settlement, where section 16 has been invoked by

the court, would seem to be excluded from the confidentiality protection

enshrined in section 10(1), but the Act does not explicitly say so. A significant

benefit and attraction of the mediation process is the privacy it affords

participants. The Act does not provide for any confidentiality in the manner in

which the section 17(1) report is presented to the court. A party to mediation

who agrees what they think are confidential terms may be dismayed to see those

terms reported in open court.

Costs
One concrete example of how the confidential nature of the mediation process

may be curtailed is set out in section 21. Where the court has referred a matter

to mediation under section 16, it may have regard to any unreasonable refusal

or failure by a party to consider using mediation or to attend mediation, in the

awarding of costs in proceedings. While this threat will certainly soften attitudes

towards mediation, it is an erosion of the voluntary nature of mediation, albeit

one already broadly present in the courts system in the form of Order 99 Rule
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1B of the Rules of the Superior Courts. It should also be borne in mind that the

threat to parties in section 21 should not operate so as to force agreement, as

the section is limited in its application to the refusal or failure to consider

mediation or to attend for mediation.

Enforceability of mediation agreements
Mediation is a voluntary process. However, the parties may agree, under section

11(1), when a mediation settlement has been agreed and whether that

agreement is to be enforceable. The interplay between section 11(1) and section

11(2) provides that a mediation settlement shall have the effect of a contract

between the parties, unless it is expressly stated to have no legal force until

incorporated into a formal legal agreement.

Under section 11(3), the court may enforce a mediation settlement on the

application of a party or parties to the mediation, unless satisfied that the

settlement does not adequately protect the rights of the parties, or is not

based on full and mutual disclosure of assets, is contrary to public policy, or if

a party has been unduly influenced in reaching the settlement. This section is

somewhat at odds with the parties’ right to agree whether a settlement is to

be enforceable or not, as set out in sections 11(1) and 11(2). Moreover, this

section states that it is without prejudice to sections 8 and 8A of the Family

Law (Maintenance of Spouses and Children) Act 1976, but this section on its

express terms appears to have a general application to all mediated

settlements. While one might expect this to arise in special cases, for example

in settlements involving children, the section is not worded to be limited to

special cases. It is difficult to see how sections 11(1) to (3) will operate in

tandem if section 11(3) is not confined in application to the Family Law

(Maintenance of Spouses and Children) Act 1976. How this conflict is

interpreted by the courts remains to be seen.

Obligations of solicitors and barristers
The Act, in section 14, sets out a number of requirements relating to mediation

to be met by solicitors (and barristers, under section 15, where and when

permitted to issue proceedings on behalf of a client not represented by a

solicitor) prior to issuing proceedings. Section 14(1) requires a solicitor, prior

to issuing proceedings for that client, to advise the client to consider mediation

to resolve the dispute at issue, to provide information on the mediation process

and names and addresses of mediators, to advise on the benefits and

advantages of mediation, and to advise that mediation is voluntary. The

solicitor is also required to advise that mediation may not be appropriate where

the safety of the client or their children is at risk.14

Solicitors are also obliged to inform their clients, prior to issuing proceedings,

of the confidentiality of the mediation process and the enforceability of

mediation settlements contained in sections 10 and 11, respectively.15

Once proceedings do issue, under section 14(3) the proceedings must be

accompanied by a statutory declaration, made by the solicitor, that the

requirements of section 14(1) have been complied with, and if no such

declaration is made, a court shall adjourn proceedings for so long as necessary

as to allow compliance with section 14(1) and to provide the declaration under

section 14(2). The requirement to comply with sections 14(1) and 14(2) may

delay the issuing of proceedings, but in cases where time is of the essence in

issuing proceedings, the Act is kind in that it does not act so as to bar or fetter

the issuing of proceedings, but simply provides for the adjourning of the

proceedings as long as is reasonably necessary to ensure compliance with

section 14 (or 15 as the case may be).

Section 14 does not apply to proceedings or applications under sections 6A,

11 or 11B of the Guardianship of Infants Act 1964, section 2 of the Judicial

Separation and Family Law Reform Act 1989, or section 5 of the Family Law

(Divorce) Act 1996.

If the provisions of the Legal Services Regulation Act 2015, which permit

barristers to take instructions directly from and to issue proceedings directly

on behalf of clients, are commenced, barristers will be under the same

obligations as solicitors are, under section 15(2) of the Act.

Conclusion 
The purpose of the Mediation Act 2017 is to promote mediation as a form of

dispute resolution. The Act does not rewrite the rules on mediation to do so,

but it does provide some innovations, which can encourage mediation to exist

alongside litigation. However, the Act is not perfect and there are areas which

may cause confusion for parties involved in mediation. Moreover, there are

elements of the Act which undermine the confidential nature of mediation.

Provided parties to mediations and their advisers are aware of the provisions

of the Act, submitting to mediation need not hold any unexpected surprises.
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1. Order 67, Rule 16 of the Circuit Court Rules provides for the use of the

practice and procedure of the High Court in instances where no rule is

provided by the Circuit Court Rules.

2. In section 16.

3. Section 19.

4. Section 2, interpretation: “mediation” means a confidential, facilitative

and voluntary process in which parties to a dispute, with the assistance

of a mediator, attempt to reach a mutually acceptable agreement to

resolve the dispute. “Mediator” means a person appointed under an

agreement to mediate to assist the parties to the agreement to reach a

mutually acceptable agreement to resolve the dispute that is the subject

of the agreement.

5. Section 3(2).

6. Section 6(4).

7. Section 6(9).

8. Section 8(4).

9. Section 8(2)(a).

10. Sections 8(2)(c) and 8(2)(d).

11. This is defined in section 1(2) of the Statute of Limitations Amendment Act

2000.

12. Section 18(1) of the Act.

13. Section 10(2)(e).

14. Section 14(1)(d).

15. Section 14(1)(e).

References



LAW IN PRACTICE

164 THE BAR REVIEW : Volume 22; Number 6 – December 2017

The Bar of Ireland’s current initiative in promoting the legal services sector in

Ireland in light of Brexit2 will inevitably lead those doing business in the EU to

consider whether the Irish civil justice system provides an efficient and reasonably

cost-effective forum for resolving commercial disputes. More importantly, as

practitioners, we have to ask ourselves whether the Rules of the Superior Courts

as currently framed provide a practical means of access to the courts for all of

those who seek to protect their rights.

In a recent speech to mark the commencement of the Michaelmas Court Term,

the Chief Justice, Mr Justice Clarke, remarked “that at least some aspects of

our civil procedural model are beyond their sell-by dates”,3 and in a related

interview given on RTÉ Radio One,4 he referred in some detail to concerns that

the costs involved in the discovery process were preventing ordinary litigants

from being able to vindicate their rights in court. (See pages 157-159 of this

edition for an interview with the Chief Justice.)

As colleagues will be aware, the President of the High Court, Mr Justice Kelly,

has been appointed to chair a working group on reviewing and reforming the

administration of civil justice in the State, and in a speech earlier this year at the

Four Jurisdictions Conference in Dublin,5 he also referred to the problems that

the costs and time involved in making discovery have caused in the

administration of justice: “Delay and cost are the two great obstructions to the

administration of a fair and expeditious system of civil justice. The greatest

contributor to both is discovery”.

Potential reform of 
discovery procedures
The Commercial Litigation Association of

Ireland has produced a discussion document

with the aim of beginning to address the

issues around discovery.1

Andrew Fitzpatrick SC
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With these concerns in mind, the Commercial Litigation Association of Ireland

(CLAI) earlier this year formed a sub-committee6 for the purpose of considering

what changes could be made to the Rules of the Superior Courts (the Rules) to

reduce the time and costs involved in making discovery. The sub-committee has

recently produced a discussion document, which, after further discussion, it is

hoped will form the basis of a proposed set of amendments to Order 31, Rule 12

of the Rules, which will be submitted both to Mr Justice Kelly’s working group

and also to the Rules Committee. In framing the discussion document, the

sub-committee has sought to identify both what are the main drivers of the costs

and delay that arise in the discovery process, and also possible solutions to

address these.

Electronically stored information
The most commonly cited reason why making discovery can be an extremely costly

and time-consuming process is the fact that so much of the material that parties

are required to discover does not comprise documents in a physical, hard copy

format, and more frequently comprises electronically stored information (ESI),

which is stored in a variety of mediums and devices and may, in many cases, be

held by several different custodians, situated in different locations.

There is no doubt that as technology has advanced, and as we have over time

made more use of not only computers but of personal devices such as

smartphones and tablets to communicate and store information, the quantity of

what the law regards as documentary material has grown exponentially. Given

that this trend is hardly likely to lessen as time goes on, there is a limit to the

extent to which the Rules can be amended to include detailed procedures dealing

with how ESI is to be dealt with in discovery. It would be unhelpful if changes that

are made to the Rules to cater for ESI were rendered obsolete soon afterwards.

However, amendments can be made to include some procedures in the Rules

that should remain capable of being applied irrespective of how technology

changes over time. For example, as has recently been proposed in the UK,7 the

Rules could be amended so as to require parties to discuss and seek to agree

upon limiting the scope of searches of ESI by, for example, agreeing to limit

searches to particular date ranges of documents, particular custodians, specific

document repositories or geographical locations. Similarly, the Rules could require

the parties to use technology-assisted review processes in making discovery

unless the technology in question was not reliable, efficient or cost effective.

The basis of the obligation to make discovery: categories of documents
Aside from making provision for how ESI is to be reviewed and discovered, the

discussion document envisages that more fundamental changes could be made

to the basis of the parties’ respective obligations to make discovery.

The requirement that parties should seek discovery of “precise categories of

documents”, and explain their reasons for so doing, was introduced by an

amendment to the Rules in 1999,8 and in 20099 a further amendment was made,

which required the parties to specify each category of document into which each

document being discovered falls. The changes were introduced following

comments made by the Supreme Court in Brooks Thomas Ltd v Impac Limited,10

which noted “the trend in modern times to seek discovery in almost every case”,11

but as Judge Kelly noted in his speech to the Four Jurisdictions Conference, “this

fairly significant change to the Rules did not achieve much success”.

The sub-committee has identified that because of the way in which litigation

practices have developed since the amendments to the Rules were originally made,

requiring parties to make discovery of categories of documents is now a driver of

costs and of delay in litigation. The requirement to seek discovery of categories

of documents leads to disputes about the wording of those categories of

documents, and such disputes frequently have to be resolved by way of a motion

for discovery. This increases the legal costs involved and, because of the time it

can take to get a hearing date for a motion, the litigation as a whole is delayed.

Even when the parties have reached agreement on the wording of the categories

to be discovered, those categories are usually phrased in quite broad terms. This

leads to high volumes of documents being discovered, which are only of

tangential relevance to the material issues in the case but which must nonetheless

be reviewed, redacted and discovered because they technically fall within the

wording of one or more of the categories of documents.

Finally, the obligation to specify each category of documents into which each

document being discovered falls requires that document reviewers must not only

determine whether the documents relate to the matters at issue in the case, but

must also consider which of the many categories of documents each individual

document falls within. This requirement lengthens and therefore increases the

costs of the document review process. Moreover, as technology platforms cannot

easily cope with disparate categories, it makes it harder to save costs through

the use of technology-assisted review. A possible solution to this particular

problem, which the discussion document suggests should be considered, would

involve introducing in every case at specific points in the proceedings an

obligation to make a form of general discovery of a number of predetermined

categories of document, which meet the threshold of discoverability.

The threshold for discoverability: a retreat from Peruvian Guano
Under Order 31, Rule 12 in its current form, the primary test of discoverability is

that a document must be relevant to the matters at issue in the proceedings. As is

well known, the definition of relevance was drawn in particularly wide terms by Brett

L.J. in Compagnie Financiere et Commerciale du Pacifique v The Peruvian Guano

Company,12 where he held that a document will be relevant where it is reasonable

to suppose that it contains information which may either directly or indirectly enable

the party seeking discovery either to advance his own case or damage his opponent’s

case, or it is a document which may fairly lead him to a train of enquiry which may

have either of those two consequences.

The effect of the Peruvian Guano test is that a document will require to be

discovered not only where it is directly relevant to an issue in the case, but also

where it is indirectly relevant to that issue or where its relevance may not be

immediately obvious but it may lead the party on a train of enquiry which may lead

to it being relevant. This has obvious consequences for the time and costs of making

discovery because it increases the number of documents which have to be reviewed

and which ultimately have to be discovered.

The Peruvian Guano test has long since ceased to be the basis of the test for

discoverability of documents in most common law jurisdictions. It was removed from

the basic obligation to make discovery in the UK in 199913 and was instead replaced

with an obligation to make “standard disclosure”, which in effect requires a party to

disclose only documents on which he relies, and documents which support or

adversely affect his own case or the case of another party.14 This model was in turn

followed in Australia15 and in New Zealand,16 and while it has recently been

supplemented as part of the Jackson Reforms to Civil Procedure,17 most litigation

in the UK tends to proceed on the basis of standard disclosure. While it might on

one level be tempting to adopt the standard disclosure model for use in this



jurisdiction, there are at least two reasons for sounding a note of caution in that

regard. Firstly, while the objective in introducing standard disclosure was to reduce

the costs of making discovery, it seems that the proposal did not actually have the

desired effect. In Nichia Corporation v Argos Limited,18 Jacob L.J. observed that:

“Following the Woolf reforms, and notwithstanding their changes, practitioners …

carried on much as they did before. The cost of patent and large commercial actions

did not reduce: if anything it went up.”19

Secondly, the experience of some members of the sub-committee in dealing with

UK lawyers is that documents which are in fact relevant to the issues in a case are

excluded because they do not fall within the strict confines of any of the specific

categories of standard disclosure. The possibility that this would be a risk was

highlighted by Judge Kelly in his speech to the Four Jurisdictions Conference: “It

would be possible, I believe, for a highly material document to exist, which would

be outside standard disclosure but within Peruvian Guano”.

A possible solution to this particular problem could be that as part of the

aforementioned general obligation to make discovery of predetermined categories

of documents at particular stages, the party making discovery would be obliged to

make discovery not only of documents on which he intends to rely, or which support

or adversely affect the case of a party to the litigation, but also to make discovery

of documents which are “material” to the issues in the case. In order to avoid the

concept of materiality being confused or overlapped with Peruvian Guano relevance,

the term could be defined so as to expressly exclude “train of inquiry” documents,

and to include only documents which are directly relevant to the issues in a case.

Alternatives to discovery
There will be many cases where the costs of ordering a party to make discovery of

all documents relevant to a particular issue could safely be avoided if the party was

instead ordered to answer interrogatories dealing with that issue, or to deliver a

sworn affidavit/précis of evidence that deals with a particular point. There may even

be cases where it is not necessary to have discovery at all. It seems sensible that any

amendments which are to be made to the Rules would allow parties to apply for

directions to be made as to how the case should be brought to trial, either without

discovery, or with limited discovery dealing with some issues and alternative

procedures to deal with others.

Summary
The key objective of the CLAI sub-committee’s discussion document on possible

reforms to the Rules to reduce the time and costs of making discovery is to generate

what we feel is a much-needed discussion among practitioners as to what specific

measures can be taken to change the Rules so as to ensure that discovery is no

longer “the monster” (to use the term Clarke J. adopted in Thema International

Fund plc v HSBC International Trust Services)20 it has become. Given the extent of

the obstacles that the discovery process in its current form is capable of posing to

the prompt and reasonably cheap disposal of litigation, it seems necessary to

consider wide-ranging solutions that will require fundamental changes to the Rules.

These changes may include the elimination of the requirement to seek and make

discovery of categories of documents, and to instead require that predetermined

categories of documents are discovered at specific points in time. Similarly, the

changes may involve the removal of the Peruvian Guano test of relevance and its

replacement with an obligation to make discovery of documents that are “material”,

i.e., directly relevant to the issues in a case. It does seem sensible that any changes

to the Rules should include provision for directions to be made to allow for cases

to proceed without discovery, or with limited discovery on certain issues, with

alternative procedures to be adopted instead of discovery (e.g., delivery of

interrogatories, affidavits, précis of evidence) to deal with other issues. An essential

part of any changes to the Rules must be to introduce procedures designed to

make the discovery of ESI more efficient and to encourage the use of

technology-assisted review methodology. The CLAI discussion document is

available at www.clai.ie and colleagues are encouraged to review it and to submit

their comments via the website.
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Introduction 
This article explores the financial risks now faced by Setanta Insurance

policyholders, as well as the practical and ethical issues arising for lawyers

involved in personal injuries claims.

Setanta Company Limited (Setanta) is a Maltese incorporated company that

operated as an insurance provider exclusively in Ireland, and at the height of

its business had issued some 75,000 policies to Irish customers. Setanta was

regulated under the laws of Malta and not by the Central Bank, but was

authorised to provide cross-border insurance services under the rules of the

single market. The company was placed into voluntary liquidation in Malta in

April 2014, which is being carried out under Maltese law. This liquidation has

given rise to significant difficulties for former policyholders.

These policyholders had, in good faith, obtained a policy of insurance issued

by a regulated entity (Setanta), had fully complied with their obligations under

the terms of the road traffic legislation, and had obtained the necessary

policies of compulsory insurance. However, in spite of such compliance, these

policyholders now find themselves at serious financial risk.

The available information suggests that approximately 1,750 claims remain

outstanding as against these previous Setanta policyholders. The overall

potential value of the outstanding claims, as of June 30, 2017, is estimated at

¤105.9-112.9 million. The liquidator advised the Oireachtas Finance

Committee on April 1, 2015, that he expected the liquidation to realise assets

sufficient to cover just 30% of the claims. As the liquidation has progressed,

the position has deteriorated. The liquidator now estimates that he will not be

able to meet more than 22% of claims.

Legal proceedings
In the initial aftermath of the liquidation, an issue arose as to whether or not

the Motor Insurers’ Bureau of Ireland (MIBI) was required to satisfy judgments

obtained against a former Setanta policyholder. Such was the argument put

forth by the Law Society of Ireland in proceedings entitled The Law Society of

Ireland v Motor Insurers’ Bureau of Ireland.1 The MIBI challenged this assertion

and contended that such claims should be addressed to the Insurance

Compensation Fund (ICF), which was established under statute to make

payments to policyholders where an Irish or EU authorised insurer went into

liquidation and where High Court approval had been received for such

payments. The fund is required to meet third-party claims up to a limit of 65%,

or up to a maximum ceiling of ¤825,000 per claimant.

While the Law Society succeeded in its argument before the High Court, and

in turn before the Court of Appeal, the matter was ultimately determined by

the Supreme Court, which found in favour of the MIBI. The central issue that

the Supreme Court was required to determine was whether the MIBI

Agreements extended to cover liability for claims against drivers whose insurer
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had become insolvent. The Court, in the course of a detailed and considered

judgment, ultimately found that the Agreements did not extend so far as to

require the MIBI to satisfy judgments obtained in respect of an insolvent

insurer. The responsibility therefore falls to the ICF.

Operation of the ICF
The Courts Service website notice dated November 30, 2016, identifies the

circumstances in which the ICF will operate in the context of the Setanta

liquidation. Of note, under the heading legal costs, it is specifically provided

that:

“legal costs which may be awarded to a claimant under a court order, Injuries

Board order to pay, settlement agreement or taxed order for costs which fall

to be paid under a policy of insurance issued by Setanta shall also be covered

by the ICF. Legal costs are considered together with damages to be paid to a

claimant from the ICF when applying the maximum limit”.

By way of clarification, it is then stated:

“For example, if a claimant was awarded damages of ¤70,000 and legal costs

of ¤30,000 and both amounts were outstanding at the time Setanta went into

liquidation, the maximum amount the claimant could be paid by the ICF is

¤65,000, that is, 65% of ¤100,000”.

Thus, if one takes a claimant who has a modest claim where damages of

¤50,000 are awarded, and costs are taxed at a figure of ¤25,000, the total

liability against the named defendant will amount to ¤75,000. The ICF is

responsible for 65%, or ¤48,750, thus leaving a shortfall of ¤26,250. Assuming

that the liquidation process results in a 20% distribution, the injured

party/claimant will receive an additional ¤15,000, thus leaving an outstanding

liability of ¤11,250, for which the named defendant, the former policyholder,

is personally liable. Even a modest sum of that nature will result in serious

financial hardship, and obviously that hardship will escalate with cases of a

more significant nature.

To take a more extreme example, for an injured person who has sustained

serious injuries, and whose case has a potential value of ¤2,000,000 and costs

of an additional ¤400,000, the ICF will discharge a total of ¤825,000, leaving

a liability of ¤1,575,000. Assuming a 20% distribution from the liquidation,

that sum reduces by a further ¤480,000 but leaves a deficit of ¤975,000.

The Department of Finance has explored the issue of introducing more

certainty to the structure of the compensation framework. This is proposed in

the form of the Insurance (Amendment) Bill 2017. The Bill intends to deal with

certain proposals made in the Review of the Framework for Motor Insurance

Compensation in Ireland Report, endorsed by the Government in 2016, with

a view to addressing the lacunae which were highlighted by the failure of

Setanta. It is proposed to increase the level of ICF coverage from 65% to 100%

for personal injuries, and ¤1,225,000 per claim for property, but as matters

stand, it is not intended that such legislation will have retrospective effect.

Claims handling
The unfortunate Setanta scenario now involves numerous parties to litigation,

each with its own interests, which are not necessarily ad idem. Inevitably there

is a conflict between those interests, particularly those retained to act in the

defence of the claims.

Currently, there are three potential sources of instructions to those so retained:

a) the liquidator;

b) the ICF; and,

c) the policyholder.

Prior to its liquidation, Setanta, through its claims handling department,

engaged panels of solicitors to whom instructions were furnished, to represent

the interests of the policyholder. In turn, the solicitor retained a barrister if so

required. In the usual way, the insurer therefore assumed full control of the

handling of the action pursuant to the usual policy terms in addition to the

principles of indemnity and subrogation.

In the aftermath of his appointment, the liquidator appears to have engaged

the services of a firm of solicitors to represent his own interests, and thereafter

continued with the previous method of handling claims on behalf of a named

defendant. It is the liquidator who has the legal authority to represent Setanta

and, as such, it is he who has apparently continued to “issue” instructions.

Indeed the liquidator, in a public statement, has emphasised that he “is most

anxious that urgent efforts are now made to bring as many of the outstanding

Setanta claims to a conclusion as soon as is practicable...” and thus

“encourages claimants and their solicitors to make contact with the firms of

solicitors that have been instructed by Setanta to handle the defence of these

claims in order to make arrangements to set up settlement meetings in respect

of all cases where liability is not being contested”.2

The difficulty is that in issuing these instructions, the liquidator is clearly aware

that the available assets in the liquidation are insufficient and where, as the

liquidation has progressed, the available assets have reduced from 30% to 22%.

We know that the ICF will satisfy 65% of the claim, comprising both damages

and costs, to a maximum of ¤825,000. In all cases, inevitably, there will be a

shortfall. The extent of the shortfall depends on what assets are ultimately

available to the liquidator, but obviously if litigation proves more protracted

or expensive, the assets diminish further. The existence of this exposure thus

inevitably begs the question as to the level of involvement such a named

defendant, i.e., the former policyholder, has had in the proceedings. It remains

unclear as to what actual interaction there has been as between the liquidator

and/or his representatives and the individual policyholders, but there is an

obvious potential for a conflict of interest, which should be of concern to any

practitioner.

The Code of Conduct of the Bar of Ireland
Clause 3.1 of the Code of Conduct of The Bar of Ireland provides that:

“Barristers have a duty to uphold the interests of their clients without regard

to their own interests or any consequences to themselves or any other person”.

Clause 3.16 provides: “In cases involving several parties, barristers on receiving

instructions for more than one of such parties should consider whether or not

any conflict arises as between the individual interests of each of the clients

and they shall advise their solicitor as to whether any of the clients should be

separately advised and represented by a barrister or solicitor”.
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Currently, in Setanta cases the instructions come to counsel from the panel of

solicitors engaged by Setanta and whose involvement has been continued by the

liquidator operating through his own firm of solicitors. The instructions as issued

relate to how the claim is to be dealt with on behalf of a named defendant.

Of concern is the fact that it is this named defendant (the former insured) who

is the person who faces a personal liability and whom, it is submitted, must be

viewed as the “client”. It is he/she who is ultimately responsible in law for

satisfying any judgment or order that remains unsatisfied, and whose property,

assets and/or earnings are thus liable to a process of legal execution. This is

by no means a mere theoretical or academic concern as it is understood that

judgments which were previously obtained as against Setanta insured which

remain unsatisfied in part, are the subject of legal process.

It would seem therefore that pursuant to the Code of Conduct, and as a matter

of legal obligation and, indeed, common sense, it is the person who has the

personal exposure to whom the primary duty of care is owed by counsel,

notwithstanding the providence of counsel’s initial instructions.

Thus, if a former policyholder is satisfied, having had the benefit of full

independent legal advice, to allow the liquidator of Setanta and/or his

appointed agent to process the claims on his/her behalf, then subject to full

informed consent to such process, no issue arises. The real issue, however, is

to what extent a defendant and former Setanta insured, who is now the client,

is aware of their exposure to personal liability in respect of the claim.

It remains a matter of concern that in many instances the defendant/former

insured has, in reality, had no input in relation to the issuing of instructions to

solicitors who are on record for and on their behalf, and has had no input in

relation to how the claim is to be handled. It follows that as the claims progress,

“decisions” may be taken which will have a direct adverse financial

consequence for such an individual, who may not understand the serious

consequences or financial liability to which they may be exposed, and of which

they may not have been fully alerted or advised.

The Court’s view
The precarious position of the policyholder was referred to by Ryan P. in the Court

of Appeal, who made the following observation:

“The point of view of the Setanta-insured driver was not represented before the

learned trial judge. One of the significant shortcomings of the judgment is its failure

to fully consider the position from the perspective of a Setanta policyholder, and

also for that matter, a court failed to take into consideration the conditions laid

down in Clause 3 of the 2009 Agreement as a pre-condition to the Motor Insurers’

Bureau of Ireland’s liability. Secondly, the court failed to consider the position of a

Setanta policyholder where judgment is obtained, registered and potentially

enforced against him/her. Certainly the court failed to consider the fact that a

Setanta policyholder, and indeed all motor policyholders, would have contributed

to the fund, but on the basis of the judgment no benefit arises to those

policyholders”.3

Ryan P. expressed concern in the course of his judgment as to the position of the

policyholder if the MIBI were to pursue a remedy against them on foot of judgment

assigned in favour of the MIBI.4 Ryan P. observed that if the MIBI were to pursue

such remedy against the driver, and succeed, the result would be very unsatisfactory

and even unjust:

“The intent is that the Motor Insurers’ Bureau of Ireland will then pursue the

uninsured driver if it is believed that there is any prospect of recovering some

significant amount from him. Obviously, the Motor Insurers’ Bureau of Ireland is not

going to waste costs by suing a person who has nothing. Clause 3.11 is in principle

inconsistent with the moral or legal innocence which is the case with the driver who

was insured with Setanta before it became insolvent. I do not think it makes any

sense to criticise the driver who got his insurance from that company on the basis

that he should have known that it was offered to him at too small a cost. Neither

could one justify imposing on that driver the same liabilities for the full amount of

the claim as are visited on the person who drives uninsured and causes injury?”

The Supreme Court in the course of its judgment stated the following:

“In the case of an insolvent insurer, the driver is not at fault for the inability of

the insurance policy to provide cover for the award fully or perhaps at all, by reason

of the insolvency of the insurer. However, if the Agreement applies to such a case,

the plaintiff must have obtained judgment against that defendant and Clause

3.11 allows the Motor Insurers’ Bureau of Ireland to seek cover of the total matter

of the judgment and costs from that person if they have means or will then be at

risk of losing their assets, including considerably their home. It is accepted that

this is an unjust outcome which the parties could hardly have intended.”5

“Given that one of the principles of compulsory insurance is to indeed protect

drivers from the costs of compensation which might otherwise be ruinous, it

might be expected that if it was intended that there should be a recovery from

the Motor Insurers’ Bureau of Ireland rather than the ICF, then the parties to the

Agreement would have objected to the apparent injustice of treating a person

who has complied with the obligation to obtain insurance (but where the insurer

becomes insolvent after the accident) in the same way as a person who, for

example, has not obtained insurance or has left the scene of an accident. If we

are to approach the provisions of one clause as a product of careful legal drafting,

then once again the question arises: if the parties intended the Agreement to

extend to such cases, why is there no reference to this situation, and why should

it be assumed that the parties intended to leave an apparently unfair outcome

in place? If the parties had a view of the possibility of insuring insolvency, why

address the possible injustice to the plaintiff but not to the corresponding

defendant?”.

These policyholders had, in good faith,
obtained a policy of insurance issued by
a regulated entity, fully complied with
their obligations and had obtained the
necessary policies of compulsory
insurance. However, in spite of such
compliance, these policyholders now
find themselves at serious financial risk.
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While both the Court of Appeal and the Supreme Court were concerned as to the

possibility of an injustice, the unfortunate position with the operation of the ICF is

that drivers, who as described by Ryan P. are both morally and legally innocent, now

face a personal liability that could have catastrophic and ruinous effects in larger

claims.

Conclusion
In those circumstances, there can be but one primary interest that must be protected

and that is the interest of the named defendant. If the defendant is satisfied to

proceed and allow the claim to be handled by solicitors who have been engaged by

the liquidator of Setanta, no difficulty arises. Unless, however, the defendant is

satisfied to allow such an approach, then the potential for a conflict of interest clearly

arises. There is, accordingly, a duty on the part of counsel to ensure that the interests

of “the client” are protected. To do so, one needs to ensure that such an individual

has been properly advised and notified of the claim being pursued against them,

and is satisfied as to how, by whom and in what manner the claim is to be handled.

It is unclear what contact and/or communication has been had by the liquidator

with the former policyholders/named defendants. The absence of a clear defined

protocol is to be regretted. The Setanta website, through which the liquidator has

communicated to policyholders, does not appear to provide any guidance on the

issue. The only advice given to such policyholders is to ensure that they obtain

alternative cover immediately.

The invidious position of the named defendant is likely to be the subject of serious

and significant controversy in the coming months and years, when the full extent

of the implications of the insolvency of Setanta is realised. That situation will bring

hardship, not only on persons who have been injured as a result of involvement in

motor accidents, but also on the part of law-abiding citizens who had innocently

and in good faith obtained a policy of insurance at what appeared to be a

competitive rate, but which simply was not fit for purpose by reason of insufficient

assets. The entity issuing that insurance was a regulated entity and, in those

circumstances, one would strongly argue that the State or the EU must assume

ultimate responsibility, but that may be a subject for future debate.
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The recent establishment of a committee to report on the reform of civil justice is

a timely one. With High Court President Peter Kelly in the chair, that committee

has been tasked with reporting by the middle of 2019. A huge number of areas

are crying out for reform.

Other jurisdictions have undertaken extensive programmes of court reform. Some

of these have been successful, others less so. The ongoing reforms in England and

Wales look like an example of the latter. In Northern Ireland, the Gillen Report,

published in 2017, runs to 400 pages. It is so wide ranging that it risks being

confined to a shelf in an administrator’s office. The estimated cost of implementing

the vast array of proposals there is greater than ¤100 million.

It is clear that any proposals to reform our system need to be reasonable,

proportionate and affordable. The terms of reference for the review include some

obvious chestnuts, including: the need to ensure timely hearings; the removal of

obsolete or over-complex rules of procedure; a review of discovery; the use of

electronic methods of communication; and, the extent to which court documents

should be available or accessible on the internet.

The committee will not examine issues relating to criminal or family law. Similarly,

issues with regard to legal costs are of limited relevance, having regard to the

detailed provisions on costs adjudication in the Legal Services Regulation Act,

2015.

Solutions
All interest groups, The Bar of Ireland included, have been given a couple of

months to identify problems that might be resolved. The committee will

favour changes that can be brought about through the

revision of court rules, as opposed to primary legislation,

although this may in some instances not be possible.

Some issues are surely capable of resolution. For

example, our judges spend an inordinate amount of

time dealing with administrative and interlocutory

issues. Northern Ireland has 10 High Court judges

and six full-time Masters. The latter deal with all

interlocutory and procedural issues, freeing up

the judges for substantive decision

making.

Discovery has rightly been identified as an area that needs reform, at least to

the extent that it slows down litigation at all levels.

The committee will also look at the judicial review process, which presently

operates as a drain on judicial time. It is less clear how this issue can be resolved,

having regard to the essential role of the courts in holding the executive to

account under the Constitution.

The Council of The Bar of Ireland will shortly invite members to identify other

areas that the committee might examine. We believe, for example, that it is

essential to introduce case management and other pre-trial engagement to

areas other than commercial and competition cases. The High Court also needs

to have specialist judges to deal with complex cases, not just those relating to

intellectual property and strategic infrastructure.

The total number of High Court judges has remained at the same level since

before the recession. The situation is the same in the Circuit Court, despite an

effective doubling of workload with the recent jurisdiction increase. The

new(ish) Court of Appeal urgently needs more judges to address a backlog.

More judges needed
Ireland remains at the bottom of the OECD league in terms of judicial posts. It

is true that comparison with some civil law systems is difficult, but all other

systems (including the three on our immediate doorstep) have significantly

higher numbers of judges per capita. An expanding economy will always require

a greater commitment to the judiciary. In addition, the departure of the UK

from the EU creates potential opportunities for Irish lawyers, and issues for Irish

law that judges will be required to determine.

Judicial posts is not the only issue. Resources available to the courts have also

been depleted. For many years, there has been a programme to upgrade

physical court infrastructure (i.e., courthouses) around the country. Although

this is laudable, it should not be done at the expense of the human resources

that operate inside those buildings. 

One area of concern relates to the existing IT infrastructure in the courts,

which is creaking. Judges here have poor administrative and research

support by international standards.

All those involved in the administration of justice admit

that our courts have been underfunded for some

time. Bunreacht na hÉireann is 80 years old this

year. Its provisions, and the manner in which they

have been applied, mean that our judges are held

in the highest regard.

Allocation of sufficient resources devoted to

ensuring that the judiciary retains the

confidence of all is an issue that needs

to be addressed urgently.
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Reforming the courts
It is to be hoped that efforts to reform the civil justice system here 

will be fully implemented and properly resourced.
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