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Final of the National
Butterworths / Bar Council
Moot Court Competition

Venue: Supreme Court
Date: Friday, 7th March
Time: 4.30 pm

Essay Competition

Organised by the Dublin Rape Crisis
Centre and Sponsored by the Bar
Council

Title: ‘The Case for Separate Legal
Representation - a Fair Procedure’

Guidelines: Competitors are expected

to take account of the following:

(i) comparative case law particularly
in jurisdictions such as Canada,
Australia and the U.S.

(i) the jurisprudential perspective
and arguments for and against the
question of Separate Legal Repre-
sentation for a rape complainant
and its effect throughout the crim-
inal trial

(iii) Type written essays not to exceed
4,500 words.

(iv) Essays to be submitted to: The
Director, Dublin Rape Crisis Cen-
tre, 70 Lower Leeson Street,
Dublin 2, no later than Monday,
7th April, 1997

Essays Invited From: Law Students,

Apprentice Solicitors and Devilling

Barristers

Prizes.

1st prize: £750

2nd prize: 500

3rd prize: 250

The winning essay will be published in
The Bar Review.

Court Delays

Judge Johnson has communicated that
he is now in a position, as of 29th Jan-
“uary, 1997, where he is unable to fill
his List every day. Accordingly, he

NEWS

would invite any solicitor who has a
case ready to apply to him an he will
give him an immediate date for hear-
ing.

13th International Marine
Insurance Seminar

An Intensive Three Day
Training Course

Wed, 23rd April - Friday, 25th April
Park Lane London,

The programme includes essential fea-
tures of the law and practice of marine
insurance, including; the nature of the
contract, including -the concept of
‘utmost good faith’, the scope of vari-
ous Institute clauses, the rights, duties
and obligations of the insurer and
insured and marine insurance fraud.

Contact: Nigel Shattock; 0044 171
553 1000 '

Staff Changes

Best wishes to Mark McDonnell who
has left the Accounts office for a one
year leave of absence. Doreen
Keoghane replaces Mark in the
Accounts office and Donna McKeefry
who has taken a position with the staff
of the Law Library which arises from
a job sharing arrangement between
Joan McGreevy and Deirdre Lambe.,

Academy of European
Law, Trier

The Academy of European Law, Trier
is a non-profitmaking foundation sup-
ported by the European Union. Its pur-
pose is to organise a wide variety of
events for the practising lawyer and to
provide a forum for the international
exchange of experience on both gener-
al and specific issues of EC law.

The Academy is seeking to recruit a

European Affairs Lawyer (part-time)
to assist in the planning and organisa-
tion of post-graduate courses and sem-
inars. He/She should have a general
sound knowledge of Europ{aan Com-
munity law, have English as a mother
tongue with good spoken German and
knowledge of French. The successful
candidate will be involved primarily in
justice and home affairs. consumer
protection and litigation i the EU
courts in Luxembourg. The appoint-
ment is available immediately and may
possible be converted into a full time
post later.

Please send CV to Europaische
Rechtsakademie Trier, Dasbachstr. 10,
D-54292 Trier

Tel: 00 49 651 147100

Conference on Copyright
and Related Rights in the
21st Century

on Saturday, 22nd March, 1997
in the
Berkeley Court Hotel

Speakers include:

Jukka Leides,

Finnish Government Representative
Jorn Reinbothe DG X1V,

EU Commission

Jeff Kushen,
US Trade Representative Office,
Geneva

Mihaly Ficfor,
World Intellectual Property Organisa-
tion

Contact: Pauline Walley.

Cork Bar Opening

The Cork Bar Library was officially
opened last month at Courthouse
Chambers, Washington Street, Cork by
the Attorney General, Mr. Dermot
Gleeson, S.C. The new library pro-
vides office facilities, reading room,
library books and access to electronic
legal materials for the Cork bar.
Contact: Brigid Molloy. 021 278300.
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OPINION

Judicial Appointments:
Advocating Changes?

raditionally, skills in advocacy acquired through prac-

tice at the Bar have been considered the most suitable

qualification for appointment of judges to the High
and Supreme Courts and only barristers with 12 years prac-
tice may be appointed directly to these courts. While solici-
tors may be appointed directly as judges to the District and
Circuit Court, 4 years judicial experience as a Circuit Court
judge is required before they are eligible for appointment to
the High Court. These qualifications for appointment as
judges to the Higher Courts are currently under review by a
Working Group, established by the Department of Justice
and chaired by Professor Colm O hEocha, which will con-
sider among other issues, whether the pool of potential can-
didates to be appointed to the Higher Courts should be
extended. )

The qualifications for appointment of judges to the High-
er Courts are of the greatest significance to the administra-
tion of justice'in our courts and the Bar Council welcomes
the establishment of the Working Group and the opportunity
it presents for a full debate on this significant issue.

The Higher Courts sit at the apex of our court structure.
Given the distinction in jurisdiction between the various
courts, cases heard in the High Court are typically of greater
significance and involve matters of greater legal difficulty
and complexity than those heard in the Circuit Court, Also,

all decisions from the Lower Courts can be appealed to the .

Higher Courts and the system of precedent means that deci-
sions of the Higher Courts are binding on all Lower Courts
in matters concerning identical relevant facts. All Circuit
Court and District Court decisions may be judicially
-reviewed by the High Court and appeals by way of ‘case stat-
ed” mean that points of law raised in the Circuit courts can
be brought to the attention of the higher courts for authorita-
tive interpretation and for a binding ruling as to how they are
to be interpreted in the future. In addition, while the legisia-
ture has enormous law making power, it is the Higher Courts
who determine, through the application of the system of
appeals and the doctrine of binding precedent, how that law
is actually applied in the cases coming before the courts. In
particular, decisions as to the constitutionality of legislation
is reserved to the Higher Courts.
The role of the judge in the Supreme and High Courts in
carrying out these functions takes place within the context of
our common law legal system which emphasises the role of

oral argument by opposing advocates in an adversarial con-

text.

When confronted by the evidence and arguments of each
advocate for the clients on opposing sides of a case the task
of the judge is to: ensure that all relevant and admissible

facts are considered, exclude those matters which are irrele-
vant and inadmissible; identify and interpret and draw infer-
ences from the important and essential facts; consider,
interpret and apply the law to those facts with impartiality
and rigorous independence, and, having regard to the rele-
vant facts and applicable law, weigh up the merits of the
respective arguments and make a decision on the case.

Each of these tasks, with the exception of making a deci-
sion on the case, will also be carried out by each of the advo-
cates appearing in the case. In the overwhelming majority of
cases, that advocate is a barrister. The judge himself will
have acquired skill and experience to help in carrying out
those aspects of the judicial task during his career af the Bar
and to date, the only training, experience and skill required
of such judges by way of qualification for their appointment,
has been the completion of a number of years’ practice as a
successful advocate in court. o

In acquiring the requisite qualification for judicial
appointment to the Higher Court as a practising advocate,
almost every aspect of the judge’s task will have been
focused on court. The task of the advocate, while sometimes
referred to as no more than a rather suspect verbal dexterity,
requires: the provision of an opinion on the relevant legal
arguments; consideration of the facts to identify relevant and
admissible evidence to support their client’s case and weak-
en that of their opponent; advising on witnesses who may

~ supply such evidence; and advising on the presentation of a

case in accordance with the rules of evidence and procedure.

Also, even when advising outside the direct context of lit-
igation the advocate’s advice is often rendered by reference
to how a court (and of necessity a judge) is likely to consid-
er or deal with any particular issue. In addition, the prepara-
tion of each case by the advocate involves the research and
consideration of a number of other cases and an analysis of
the process of judgment in such cases.

Each part of the advocate’s task therefore involves under-
standing precisely how judges approach their task. If an
advocate cannot understand how a judge would dzcide an
issue he or she cannot usefully advise the client. If an advo-
cate cannot understand or appreciate how judges approach
facts and law, he or she cannot advantageously present his or
her client’s case. Not only therefore are the tasks of the judge
closely allied to those of the advocate (the elucidation and
analysis of fact by application of the rules of evidence and
the research, analysis and application of law as argued by
oral advocates in an adversarial context) and not only are the
qualities required of both the judge and the advocate very
similar (detachment and independence) but the daily exercise
of the advocate’s trade is itself directed to an understanding
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of the manner in which judges carry out their duties.

It is entirely unremarkable therefore that successive gen-
erations have considered training in advocacy, obtained by
successful practice at the Bar, to be an essential training for
judicial appointment and why, in turn, it can be acknowl-
edged by all sides that the country has been, well served by
judges of integrity and ability drawn from the ranks of such
practising advocates. '

Since the foundation of the State, an independently mind-
ed judiciary has provided an effective and necessary check
on the power otherwise concentrated in the hands of the
Government and administration. It is impossible to imagine
a social history of Ireland in the present century without
devoting a considerable chapter to the beneficial effects of a
series of important court decisions and indeed, within the
various viewpoints expressed in this debate conducted thus
far, there has been unanimity as to the general high quality of
judges of the superior courts of Ireland to date.

However, just because the i)l'GSC[]t system is proven and
accepted to have been successful and effective is not in itself,
even in an area as delicate and important as the administra-
tion of judges, a reason not to contemplate change, even rad-
ical change, where it is proven to be clearly advantageous.

In contesting the primacy of training and experience in
advocacy as a qualification for judicial appointment to the
Higher Courts, other qualities have been suggested, such as
a thorough knowledge of the law and human qualities such
as patience, courtesy and compassion. However, while it is
clear that those qualities are essential to the execution of the
judicial task, they are not in themselves sufficient. Indeed,
these qualities are not an alternative to the criterion of advo-
cacy but an essential part of the qualities required in order to
be a successful advocate. The practical application of the
skills of advocacy require not only skills in.legal research,
analysis and presentation, but also a thorough knowledge
and appreciation of present rules and procedures and, vitally,
an understanding of how legal principles may be developed,
expanded or adapted to deal with new and emerging situa-
tions. The role of the judge of the Higher Courts in inter-
preting law is intimately connected with the ability of the
advocate to introduce such possible interpretations of legal
principles in their presentation of their clients case. In addi-
tion, the human qualities of patience, courtesy and compas-
sion which a judge must display when called upon to
adjudicate on matters of fundamental importance to individ-
uals are the same qualities which are required of an advocate
when preparing to act as his client’s advocate in court at an
invariably stressful time in that client’s life.

It has been stated that the present system restricting qual-
ification for appointment to the Higher Court excludes 80%
of other lawyers from being appointed as such judges. How-
ever, the strength of such numbers is only relevant if those
80% have demonstrable talents which have been recognised
as qualifying them for judicial appointment, Similarly, any
contention that the restriction of qualification to practising
advocates is anti-competitive overlooks the fact that compe-
tition can only take place between categories of persons who
similarly equipped to exécute the task. To exclude persons

not properly equipped is not a distortion of the market but a
recognition that the public interest requires that certain qual-
ities be acquired before that market may be entered.

The jurisdiction and role of the judges of the Higher
Courts as final authority in matters of fact and final inter-
preter in matters of law require different attributes and there-
fore different qualifications from those governing eligibility
for appointment to the lower courts. A consideration of the
role of judges of the Higher Courts demonstrates that the
best possible form of training for judicial appointrnent to
those courts is that of an advocate. Since 1971, all barristers
and solicitors may act as advocates in our courts and with
the exception of Deputy Shatter (in family law cases) no
solicitor appears as an advocate before the High or Supreme
Court on any regular basis.

Judicial experience in the Circuit Court is a possible
alternative to advocacy as a qualification for appointment to
the Higher Courts. However, while service in the Circuit
Court at least provides for the possibility of scrutiny, both
public and professional which practice at the Bar provides
of itself in assessing the qualities of prospective judges, in
fact there have historically been very few appointments
made to the Higher Courts by this route. '

The most effective way to expand the pool of candidates
for judicial appointment to the Higher Courts is to expand
the numbers of lawyers with skill and experience as advo-
cates. If the qualification is extended to include either solic-
itors (without a requirement for advocacy or judicial
experience) or non-practising lawyers or indeed any other
class of citizens, the pool of potential candidates will be
expanded to necessarily include a vast preponderance of
lesser qualified candidates with an increased possibility of a
poor, or at least less optimal, appointment. In recognition of
this fact the United Kingdom does not permit the appoint-
ment of solicitors or anyone else to the High Court Bench
without either experience or formal training in advocacy. or
alternatively, judicial experience. Comparisons with other
jurisdictions further afield are of lesser value since the
nature of the legal system and the division of functions vary
considerably.

However, expansion of the pool of candidates is not

‘required in order to ensure that such positions are filled by a

suitably highly qualified candidate. The Bar Council recom-
mends that training and experiene in advocacy or, zlterna-
tiviely, judicial experience, should remain as the primary
qualification for appointment to the Higher Courts. Such
changes as require to be made should focus on ensuring that
the most suitable candidates are selecied from the present
pool an on ensuring that once appointed, they are given
every assistance to help in the optimum execution of their
task. ; ]
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Judicial Review of Planning |

and Subsection (3B), Local Government (Planning & Development) Act, 1992

Decisions

James Macken, S.C., 14 January 1997

ost barristers would now be

aware that applications for

leave to issue judicial review
of decisions of a planning authority or
An Bord Pleanala are different to other
applications for judicial review. The
two most salient differences are that
such applications must be made on
notice, and the applicant is not just
required to demonstrate that he or she
has an arguable case; the Court must be
satisfied that there are substantial
grounds for contending that the deci-
sion is one that should be quashed
under the principles set out in O'Keeffe
v An Bord Pleanala [1992] ILRM 237
and {1993] 1 LR. 39,

There are, of course, other differ-
ences as well, in fact the procedure
deserves careful scrutiny and has built
up a significant body of case-law in the
short period since 19 October 1992
when it first came into effect. When
one considers the  well-documented
reluctance of the Courts in this State to
decide cases without having heard all
the evidence, or to entertain prelimi-
nary points which could have the effect
of disposing of actions before all rele-
vant witnesses have been given a hear-
ing, it is clear that Subsection (3B) is
breaking new ground, since it provides
that:

(&) an important category of admin-
istrative decisions (which can
significantly affect public ameni-
ty, the environment, or private
rights) can now only be chal-
lenged by way of application to
the Courts on notice to the body
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that has made the decision and to
all other interested parties;

(b) a preliminary hearing must be
held as to whether the applica-
tion discloses substantial
grounds, and

(c) the result of that preliminary
hearing is final, there being no
appeal to the Supreme Court
unless the constitutional validity
of a law is in issue.

The 1963 Act

The Local Government (Planning &
Development) Act, 1963 did not seek
in any way to restrict recourse to the
Courts by any person dissatisfied with a

decision of the planning authority or of

the Minister for Local Government, on
appeal. Objectors or developers unhap-
py with planning decisions were free to
issue a plenary or special summons
seeking declaratory and/or injunctive
relief or to commence State Side pro-
ceedings seeking to quash such deci-
sions by way of certiorari. Many such
proceedings were in fact issued and
many developers complained that

objectors or business rivals were turn- -

ing to litigation and were using delay-
ing tactics to hinder or prevent
development for which permission had
been granted. Indeed it was not
unknown for persons carrying on unau-
thorised developments or unauthorised
uses (o issue proceedings for the sole
purpose of delaying or frustrating
action by the planning authorities.

The 1976 Act

The Local Government (Planning &
Development) Act, 1976 att{:mpted to
address some of the excesses of the sit-
uation and introduced a new and strin-
gent time limit by inserting a new
subsection (3A) into s. 82 of the 1963
Act. This' amendment provided that a
person should not by prohibition, cer-
tiorari, or in any other legal proceed-
ings whatsoever, question the validity
of a planning decision, "unless the pro-
ceedings are instituted within the peri-
od of two months commencing on the
date on which the decision is given."

No restriction was placed on the
type of proceedings that might be
issued within this time limit. Thus, as
long as the time limit was observed,
proceedings could be by way of Ple-
nary or Special Summons, Circuit
Court Civil Bill, State Side proceed-
ings, or by Judicial Review proceed-
ings under Order 84 of the 1986 Rules
of the Superior Courts. While State
Side or Judicial Review proceedings
would normally be listed before the
High Court within a short time of being
issued and thereafter be subject to judi-
cial control of the length of time taken
to bring them to a hearing, other types
of proceedings might be (and often
were) subject to significant delays. In
the case of High Court proceedings
issued in the Central Office, many
months might elapse before the pro-
ceedings were even served.

Thus the 1976 Act was not suffi-
ciently effective in reducing the vol-
ume of "speculative or obstiuctionist
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litigation" that was seem by many
involved in the promotion of industrial
development as a hindrance both to
inward investment and to the growth
and expansion of existing businesses.
An idea took hold that the normal
process of applying to the High Court
for leave to issue Judicial Review pro-
ceedings was not filtering out specula-
tive actioiis effectively.

The 1992 Act

It is in this context that the Local Gov-
ernment (Planning & Development)
Act, 1992 once again amended Section
82 of the 1963 Act by substituting two
new subsections (3A) and (3B) for the
subsection (3A) inserted by the 1976
Act.

The new subsection (3A) reads as
follows:

"A person shall net question the

validity of :

(a) a decision of a planning authori-
ty on an application for a permis-
sion or approval under Part IV of
this Act, or '

(b) a decision of the Board on any
appeal or on any reference, oth-
erwise than by way of an appli-
cation for judicial review under
Order 84 of the Rules of the
Superior Courts ( S.I. No. 15 of
1986) (hereinafter in this section
referred to as 'the Order'.)"

It should be noted that, so far as the
planning authority is concerned, only
decisions on applications for permis-
sion or approval are protected in this
way; there are many other decisions,
such as the adoption of development
plans, the making of special amenity
area orders, the revocation or modifica-
tion of permissions, and so on, that
would not come under this subsection.
In arecent ex rempore judgment Laffoy
J held that where a planning permission
provided that "details of entrances shall
be submitted for the approval of the
planning authority prior to construc-
tion." and drawings were submitted
and approved informally, that the deci-
sion was not a decision "on an applica-
tion for permission or approval, " since
such applications are required by the

Regulations to observe certain formali-
ties, such as public notices, cf. Boyne
Valley Fruit Farms Ltd v Drogheda
Corporation 1996.

Who must be served?
Subsection (3B) then goes on to pro-
vide that the application for leave to

‘apply for judicial review shall be made

(i) within the period of two months
commencing on the date on which the
decision was given and (ii) be made by
motion on notice, to the various parties
set out in the subsection. If the judicial
review application relates to a decision
of the planning authority, the planning
authority must be served as well as the
applicant for the permission or
approval, unless they are one and the
same as the applicant for judicial
review,

If the decision challenged is one of
An Bord Pleanala, the Board must be
served and every other party to the
appeal or reference, which would, of
course, include the planning authority.
This can involve service on a large

number of noticé parties, particularly if

the appeal has been controversial. In
the Arcon case (Scott and others v An
Bord Pleanala and Arcon Mines)
[1995] 1 ILRM 426, the applicants
were a group of 14 residents of the Gal-
moy area and, since five of them had
been parties to the appeal to An Bord
Pleanala, those five people were also
named and served as notice parties.
The reason for such, perhaps excessive,
caution is that if all parties required by
the statute to be served have not been
served within the two month period,
then the application must fail : see
KSK Enterprises v An Bord Pleanala
[1994] 2 ILRM 1. ‘

That decision of the Supreme Court
(Finlay CJ) also held that an applica-
tion on notice is made for the purposes
of the statute when a Notice of Motion,
Grounding Affidavit, and Statement of
Grounds are filed and served on all the
parties who are required to be served
by Section 82 (3B) of the 1963 Act, but
the motion need not be either moved or
listed in Court before the two months
expire. The motion must be "grounded
in the same manner specified in the
Order in respect of an ex parte motion

for leave."

It is worth noting that once the mat-
ter comes before the Court, the Court
itself may order that other persons
should be served, on the authority of
the following passage from the judg-
ment of Finlay CJ in O'Keeffe v An
Bord Pleanala : '

" If application is made for liberty to
issue proceedings for judicial review
and the claim includes one for certio-
rari to quash the decision of a court or
of an administrative decision-making
authority, the applicant must seek to
add as a party any person whose rights
would be affected by the avoidance of
the decision impugned. If liberty is
granted, the court should, except for
special reasons, ordinarily add such
person as a party." ;

Evidence on the
application

The application, as I said before, must
be grounded in the same manner as an
ex parte application under Order 84.
There must therefore be a Notice of
Motion, Statement of Grounds and
grounding affidavit or affidavits. These
should be sufficient to identify clearly

“the decision impugned and to show that

there are substantial grounds for con-
tending that the decision is invalid or
ought to be quashed. If the decision is
to grant or refuse permission, the grant
or refusal should be exhibited. If it is
contended that the deciding authority
could not rationally have mace the
decision, the applicant "must, so far as
reasonably possible, identify and prove
in evidence the material upon which
the decision was made." (cf O'Keeffe v
An Bord Pleanala). To do this the
applicant may, in the words of Mac-
Carthy J. in O'Keeffe, "call in aid the
procedural weapons of discovery of
documents and interrogatories," even
at a very early stage in the proceedings.

However, given the very short time
limit for the making of the application,
it is difficult to see how discovery can
effectively be brought into play before
the two months expire. Thus the appli-
cant must do the best he or she can with
the material on the public planning file
and/or with the report of the inspector
appointed by An Bord Pleanala, which
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will normally summarise all the rele-
vant materials being considered as part
of the appeal. These reports are, of
course, now available on request. When
the decision involved is more complex,
such as a decision on whether or not a
particular development would consti-
lute a material contravention of the
development plan, the relevant materi-
als may not be so readily available. In
Byrme and others v Wicklow County
Council and others (Keane J. 3 Novem-
ber 1994); the LUGGALA case, the
County Council filed an affidavit show-
ing what materials were before the
Manager when he made his decision.

Clearly the Court has a discretion to
admit such evidence, in order to ensure
that its decision is based on the true
facts of the situation, but in the majori-
ty of cases the practice to date has been
to treat such applications as dealing
solely with the question of whether the
applicant can make a case that there are
substantial grounds for contending that
the decision is invalid or should be
quashed. Thus the preliminary applica-
tion is heard on the basis of the facts as
deposed by the applicant and his or her
expert or supporting witnesses, and on
the basis of the grounds set out in the
Statement of Grounds.

The respondent or the notice parties
do not, at this preliminary stage, serve
Notice of Opposition or file replying
affidavits. The issues to be canvassed in
the preliminary hearing are, it is submit-
ted, issues of law arising from agreed or
admitted facts, and the function of the
Court is to decide whether there are sub-
stantial grounds, not to determine the
issues. See the judgment of Egan J. in
the Supreme Court in Scott and others v
An Bord Pleanala and Arcon Mines Ltd,
and also the judgment of Murphy J. in
Keane and another v An Bord Pleanala
and Commissioners of Irish Lights and
others (Murphy J. 20 June 1995 unre-
ported Law Library Vol 19 4782),
where he states, in relation to the one
ground of the thirteen on which leave
was sought, which he found to be sub-
stantial :

" Whilst I indicated that I was willing
to decide this narrow question of law,
the Applicants contended that the only
function of the Court at this stage was to
determine whether it was an appropriate
case in which to grant leave to apply for
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Judicial Review. Whilst I am reluctant
to delay the proceedings, I believe that
the Applicants are correct in their con-
tention as to the limited function of the
Court at this stage and in the circum-
stances I believe that leave should be
granted ...."

See also the judgment of Carroll J. in
McNamara v An Bord Pleanala and oth-
ers ( the Kill Dump case) [1995] 2
ILRM 125 : '

"What 1 have to consider is whether

‘any of the grounds advanced by the

appellant are substantial grounds....I am
not concerned in trying to ascertain
what the eventual result would be. I
believe I should go no further than satis-
fy myself that the grounds are 'substan-
tial'... I draw distinction between the
grounds and the various arguments put
forward in support of those grounds. I
do not think I should evaluate each
argument and say whether I consider it
is sound or not. If I consider a ground,
as such, to be substantial, I do not also
have to say that the applicant is confined

-in his arguments at the next stage to

those which 1 believe may have some
merit. "

It should, however, be noted that,
while the applicant may be at large so
far as arguments are concerned, the
grounds as originally stated and served
cannot be amended: in Keane and
another v An Bord Pleanala and Com-
missioners of Irish Lights (above) the
applicants sought to amend the state-
ment of grounds by including two addi-
tional paragraphs. Murphy J.

“declined to permit the proposed
amendments as to do so would be to
permit the Applicants to bring the
amended case outside the time limit pre-
scribed by the 1992 Act"

See also Barr J. in McNamara v An
Bord Pleanala [1996] 2 ILRM 339; the
substantive hearing of the Kill Dump
application, where he further held that
the applicants could not rely on a gener-
al statements that the Environmental
Impact Statement was defective or the
decision irrational and then later refine
these "catch-all" pleas by outlining spe-
cific defects at a later stage. While Mr
Justice Barr was clearly of the view that
the specific grounds of objection must
be known to the respondent at an early
stage, he did not consider that the appli-
cant should have to produce all his-evi-

dence at an early stage:

"This clearly implies that the
obligation on the applicant includes
not-merely informing the developer
within time that his planning permis-
sion is being challenged, but also
within the requisite time scale mak-
ing him aware of the specific
grounds for the proposed challenge
so that he may know the case he has
to meet. The applicantfis not pre-
cluded from introducing evidence
after expiration of the two month
limitation period in further support
or amplification of the grounds of
objection he relies on; provided that
such grounds are specified in his
original documentation  which has
been served on all relevant parties
within time. It should be empha-
sised, however, that the applicant's
statutory obligation regarding appro-
priate notice to the developer within
time, extends only to his grounds for
challenging the p]annmg permis-
sion. Apart from service of an affi-
davit verifying such g grounds, he has
no obligation to furnish any other
information within the limitation
period as to evidence or arguments
in support of the case he proposes to
make on judicial review."

Given that this is the nature of the
preliminary hearing, it is very much
a matter of tactics for the respondent
and associated notice parties
whether they decide to join battle at
the preliminary hearing stage or put
in replying affidavits and Notice of
Opposition and oppose the applica-
tion in the substantive hearing. Bear-
ing in mind that a case may require
substantial argument and vet not dis-
close substantial grounds: the Arcon
case lasted for three days in the High
Court and two days in the Supreme
Court and the Luggalla case lasted
for three days in the High Court, a
respondent anticipating a protracted
preliminary hearing may wish to
keep its powder dry and decline to
oppose the preliminary application.
This was the course adopted . in
Boland v An Bord Pleanala (High
Court unreported 9 December 1994
Law Library Vol 8 p. 2149) which
concerned an application (o quash a
permission for the development of a
new ferry terminal in Dun Laoghaire
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harbour. In the Kill Dump case , the
preliminary application was intiially
opposed by both the respondent An
Bord Pleanala and the Notice Parties
the four Dublin local authorities, but
An Bord Pleanala withdrew its opposi-
tion on the second day of the applica-
tion, which went on for a further five
days before leave was finally granted
by Carroll J. On the substantive hear-
ing An Bord Pleanala successfully
opposed the application for Judicial
Review.

I would suggest that where there is
likely to be a conflict on the facts, or on
the interpretation of the facts by
experts, or even where the respondent
and/or notice parties wish to put before
the court a substantial body of addi-
tional factual information by way of
background or amplification, then it is
more appropriate for the preliminary
application not to be opposed and for
issue 10 be joined on the substantive
application. Otherwise, one risks trying
the same matter twice on the same evi-
dence, at considerable expense and
waste of court time. The fact that an
application on notice is not opposed,
does not in itself, of course, relieve the
" applicant of the burden of satisfying
the Court that the grounds advanced
are substantial.

Substantial
Grounds

Subsection (3B}, as we have seen, pro-
vides that :

"...leave shall not be granted unless
the High Court is satisfied that there
are substantial grounds for contending
that the decision is invalid or ought to
be quashed." '

What then, are substantial grounds ?
It should first be borne in mind that the
majority of applications for judicial
review of planning decisions will fall
to be determined under the principles
setout in O'Keeffe v An Bord Pleanala,
and thus must surmount a "high hur-
dle", in the words of Keane J, in the
Luggalla case. In that case the decision
challenged was the conclusion reached
by the Wicklow County Manager that
the proposed development; the con-
struction of an interpretative centre by
the Office of Public Works in a scenic

"wooded area of the Wicklow Moun-

tains, was not a material contravention
of the development plan. Keane J stat-
ed in the course of his judgment (3
November 1994) that in order to suc-
ceed in being granted leave to apply for
judicial review under the Subsection
(3B) proceedure, the applicants:

"..have to satisfy me that there are
substantial grounds for contending, not
that there were some grounds before
the Planning Authority, but grounds of
an inadequate nature, not that there
were grounds before them which, on
balance, could not be expected to
weigh in the balance against the
grounds that they would urge, but that
there were no grounds on which the
Planning Authority could have arrived
at its decision.”

In the case of Scott and others v An
Bord Pleanala and Arcon Mines Ltd |
Egan I., delivering the judgment of the
Supreme Court, said:

"What meaning should be given to
the word 'substantial' ? 1 gain little
assistance from the views expressed by
various judges in O.Dowd v North
Western Health Board and Murphy v
Greene as they were dealing in the
main with allegations of factual mat-
ters, whereas the present case is con-
cerned with a contention of law. I fall
back on a word which is so often used
as a test in legal matters. It is the word
‘reasonable’ and I suggest, therefore,
that the words ‘substantial grounds'
require that the grounds must be rea-
sonable."

Carroll J in McNamara v An Bord
Pleanala (No 1) adopted the above dic-
tum of Egan J. and amplified it as fol-
lows: -

"In order for a ground to be substan-
tial it must be reasonable, it must be
arguable, it must be weighty. It must
not be trivial or tenuous. However, | am
not concerned in trying to ascertain
what the eventual result would be. I
believe that I should go no further than
satisfy myself that the grounds are 'sub-
stantial'. A ground that does not stand
any chance of being sustained (for
example, where the point has already
been decided in another case) could not
be said to be substantial.”

The views of Carroll J. as thus
expressed, were. adopted by Murphy J.
in Keane and another v An Bord

Pleanala and Commissioners of Irish
Lights, and by McCracken J. in Mul-
hall v An Bord Pleanala and Petrogas
Gas Ltd (unreported 21 March 1996,
Irish Times, 10 June 1996) Before leav-
ing this subject, it is worth pointing out
that the distinction between a challenge
on the basis of irrationality and a chal-

‘lenge on a point of law may not be an

easy one to make in practice, since an
error of law within jurisdiction xinay not
be reviewable. In Max Developments v
An Bord Pleanala [1994] 2 IR 121,
Flood J. held that it was within the
jurisdiction of An Bord Plenaala to
decide mixed questions of fact and law
and that if the Board erred in law in
deciding that an environmental impact
statement was not required in a partic-
ular case, it erred within jurisdiction
and that therefore the allegation that
the decision was wrong in law was not
a substantial ground within the mean-
ing of Subsection (3B). See also Irish
Asphalt v An Bord Pleanala ( unreport-
ed, Costello P. 28 July 1995 Law
Library Vol 8 p. 2494)

Constitutionality?
It is often suggested that because the
time limit is so short and the subsection
vests no discretion in the Courts to
entend the time, even where there has
been misrepresentation, fraud or mis-
take, that the constitutionality of the
time limit is open to question. Howev-
er in Blessington and District Commu-
nity Council v Wicklow County
Council (unreported, Kelly J. 19 July
1996), the applicants brought ar appli-
cation for leave to issue judicial review
of a decision to grant planning permis-
sion to Aosog Centres Ltd to demolish
a house and construct facilities for an
outdoor youth centre at Ballyknockan,
County Wicklow. The decision was
made on 22 March 1995, but the appli-
cation was not made until 29 April
1996. The applicant sought to sur-
mount this difficulty by seeking a dec-
laration that the relevant statutory
provisions are repugnant to the consti-
tution,

Kelly I. held as follows:

" Although the relief concerning the
constitutionality of the statute is the
first one prayed for, it is clear that it
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only arises for consideration if T am
satisfied that the Applicant has, in the
words of the same section 19, 'substan-
tial grounds' for contending that the
decision is invalid or ought to be
quashed. If T am’ so satisfied, then I
must next consider whether the Appli-
cant has made out a sufficient case to
be permitted to apply for the declarato-
ry relief concerning the constitutional-
ity of the limitation provision. If the
Applicant does not establish 'substan-
tial grounds’, it will not have locus
standi to raise the constitutional issue."”

In the event, Kelly J. found that the
grounds advanced were not substantial
and refused leave to apply for judicial
review. He went on to record his view
that the Applicant would have "great
difficulty in attempting to assert an
entitlement to have the limitation pro-
vision declared unconstitutional," hav-
ing regard to the following dictum of
Finlay CJ in Brady v Donegal County
Council [1989] ILRM 282 at 293:

" The whole issue of constitutional
validity depends in this case upon the
submission with regard to the absence
from the subsection of 'a saver against
an exceptional case such as the present
one." If the present case is not excep-
tional; if the advertisement was duly
published and if the ignorance of the
Plaintiffs was not caused or con-
tributed to by any act, wrongful or oth-
erwise, of the Defendant, then the
absence of any saver from this subsec-
tion has not damnified the Plaintiffs
nor would its presence have been of
advantage to them."

No Appeal

The decision of the High Court,
whether on the preliminary application
for leave to apply or the subsequent
application for judicial review, is final
(unless the constitutional validity of
any law is in question) and no appeal
lies to the Supreme Court save with the
leave of the High Court. Such leave
can only be granted :

"Where the High Court certifies that
its decision involves a point of law of
exceptional public importance and that
itis desirable in the public interest that
an appeal should be taken to the
Supreme Court."
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Such leave was granted in four of
the cases referred to above, namely
KSK v An Bord Pleanala, Scott and
others v An Bord Pleanala and Arcon
Mines Ltd, Boland v An Bord Pleanala,
and Keane v An Bord Pleanala and
Commissioners of Irish Lights. In the
last of these cases, the point on which
the certificate of leave to appeal was
granted by Murphy J was that An Bord
Pleanala, in granting permission for the
erection of a LORAN C radio mast on
Loop Head, took into consideration the
fact that the State had entered into
international agreements relating to the
communications system of which the
mast was to form a part and the fact
that the communications system would
be of benefit to air and sea navigation
over a wide area, and thus did not con-
fine itself to considering only the prop-
er planning and development of the
particular area concerned. The
Supreme Court, in delivering an ex
tempore judgment on 12 March 1996,
held that it was relevant to consider in
deciding whether the ground was sub-
stantial the fact that the judge of first
instance had certified it to be a point of
law of exceptional public importance ,
and went on to hold that the point was
new and novel and clearly substantial
and important.

Interestingly enough, once the case
is before the Supreme Court pursuant
to such a certificate, the appellant is not
confined to arguing the point of law in
respect of which the certificate was
granted. In Scott v An Bord Pleanala
and Arcon Mines Ltd, Egan J., in deliv-
ering the judgment of the Court states
that, by analogy with the granting of a
certificate of leave to appeal from the
Court of Criminal Appeal to the
Supreme Court under Section 29 of the
Courts of Justice Act, 1924, the appeal
lies against the decision of the Court
and "need not be restricted to the con-
sideration of any point of law certi-
fied." He expressly adopted the dictum
of Walsh J. in The People v Giles
[1974] IR 422:

"The appeal lies against the decision
of the Court of Criminal Appeal and
there is nothing in the statute which
confines it to the point certified, if any.
The decision 'involves' the point of law
but, according to the Act, it is against
‘the decision' that the appeal lies. The
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‘point of law' is not the decision."

If leave to appeal is refused, howev-
er, no appeal will lie against the deci-
sion to refuse: cf Irish Asphalt v An
Bord Pleanala (unreported Supreme
Court 22 May 1996, Barrington J. Law
Library Vol 5 p. 1476), in which it was
held by a full Court of five judges that
Article 43.4.3 clearly provides for the
making of exceptions to the general
right of appeal from the High Court to
the Supreme Court, that Subsection
(3B) creates such an excejption and
that, accordingly, the Supreme Court
has no jurisdiction to hear such an_
appeal.

Developer
free to act

There is no doubt that the height of the
legal hurdle which an applicant must
surmount if they are to quash- an
administrative decision, and particular-
ly a planning decision, was raised sig-
nificantly by the decision of the
Supreme Court in O'Keeffe v An Bord
Pleanala . To that hurdle the 1992 Act
has added a new and formidable proce-
dural hurdle. Together they form what
in showjumping terms might be called
a combination jump. The purpose and
intent of these obstacles in the way of

judicial review is clearly set out by Fin-

lay CJ in his judgment in KSK v An
Bord Pleanala, as is, by implication,
the willingness of the courts to imple-
ment them: '

"From these provisions, it is clear
that the intention of the legislature was
greatly to confine the opportunity of
persons to impugn by way of judicial
review decisions made by the planning
authorities, and in particular one must
assume that it was intended that a per-
son who has obtained a planning per-

- mission should at a very short interval

after the date of such decision, in the
absence of a judicial review, be entire-
ly legally protected against subsequent
challenge to the decision that was made
and therefore presumably be left in a
position to act with safety on the basis
of that decision." '
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The Privilege Against
Selt-Incrimination in light of
Saunders v United Kingdom

an the privilege against self-

incrimination or the right to

silence be invoked to prevent
the admission’ in subsequent criminal
proceedings of statements or evidence
obtained under a legal compulsion?
Most certainly the answer is yes, but is
such evidence inadmissible on those
grounds per se? In Heaney v Ireland,
the Supreme Court expressly reserved
this question in relation to statements
obtained under section 52 of the
Offences against the State Act.! How-
ever, ‘the effect of the ruling of the
European Court of Human Rights in
Saunders v United Kingdom is that
national prosecuting authorities must
temper the amount of such evidence
presented or decline to present certain

-significant evidence, even if is intro-

duced to cast doubt on credibility, if
they are to avoid prejudicing the fair-
ness of the trial.2 Following this deci-
sion, it is likely that the Irish courts will
be faced with a flurry of pleas for the
exclusion of evidence based upon the
far-reaching reasoning of the Court in
that case, not only in relation to express
statutory incursions on the privilege
against Sclf-incriminalion, but also in
relation to wider circumstances in
which the accused may be said to have
been under a' compulsion to provide
evidence. As urged in a strong dissent
by Judge Martens3, the reasoning of the
majority of the Court in Saunders is
flawed and may well have far-reaching
and unfortunate consequences for the
investigation and prosecution of fraud
and other offences.

Convention law prior
to Saunders

At issue in Saunders was whether the

admission at the applicant’s trial for

Paddy Dillon-Malone, Barrister

fraud of statements obtained from him
under legal compulsion was contrary to
the right to silence and the right not to
incriminate oneself. These two immu-
nities had been characterised by the
Court in Murray v United Kingdom as
generally recognised international stan-
dards which lay at the heart of the
notion of a fair procedure under Article
6 of the Convention. In that case, it had
also not surprisingly held that the
immunities were not absolute and.
could be subject to limitations includ-
ing the drawing of adverse inferences
from one’s silence.# The only other pre-
vious decision of the Court concerned
freedom from self-incrimination at the
pre-trial stage.> In Funke v France, the
applicant was convicted of an offence
of failing to produce bank statements
relevant to investigations into customs
offences that might have been commit-
ted by him. Although not subsequently
prosecuted for such offences, the Court
held that, by attempting to compel him
to produce incriminating evidence, the
State had infringed his right to remain
silent.6

The Commission in the Funke case

had held that the legitimate interests of
the community overrode the privilege
in such circumstances’, a conclusion
which, as noted by Judge Martens in
Saunders, is more rational and which
corresponds with the position of the
European Court of Justice and of the
United States Supreme Court to the
effect that whereas there exists a right
to remain silent in subsequent criminal
proceedings, there is no right to refuse
to hand over documents, let alone an
absolute right to do so.8

Nonetheless, it can be said that prior
to the decision in Saunders it had yet to
be decided whether Article 6 prohibited
the "admission per se in subsequent

criminal proceedings of statements or
evidence obtained under a legal com-
pulsion. It is important to note, howev-
er, that the right to a fair hearing in
Article 6 does not require that any par-
ticular exclusionary rules are followed
in national courts in either civil or crim-
inal cases: it is in principle for each
State to lay down its own rules. This has
the practical consequence that a suc-
cessful challenge under the Convention
to the admission of evidence in a partic-
ular case would normally be expected to
result in a finding that, having regard to
its effect upon the fairness of the pro-
ceedings taken as a whole, Article 6 had
been breached. The consequences for
domestic law and practice, including the
policy choice as to whether to abrogate
any legislative provisions affected or to
abandon particular investigative prac-
tices, would then be assessed by the
national authorities. Normally, there-
fore, the discretionary powers of the
courts to admit or exclude evidence
would remain unaffected.

Comparison with Irish
law

In Ireland, the constitutionality of provi-
sions providing for statements to be
made or documents to be furnished
under threat of penalty seems beyond
doubt. The appropriate constitutional
test is whether the interference with
one’s right to silence or, at a subsequent
trial with one’s privilege against self-
incrimination, pursues a legitimate aim
and is proportionate having regard to
the safeguards provided for, if any,
including evidential safeguards against
undue prejudice in trial proceedings. In
the High Court decision in Heaney,
Costello J subjected the statutory incur-
sion on the right to silence at issue to a
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test of proportionality having regard to
the presumption of innocence under
Article 38.9 The Supreme Court, by
contrast, applied a proportionality test
having regard to the right of freedom of
expression (right of silence) under Arti-
cle 40 of the Constitution. The rather
bare decision of the Supreme Court
relies upon the entitlement of the State
to protect itself against crime, but the
more careful judgment of Costello J
provides a convincing argument for the
constitutionality of such provisions and
is, it is suggested, equally applicable to
non-emergency legislation.

It is important also to note that
Costello ], while accepting that the priv-
ilege against self-incrimination of both
a suspect and of an accused at trial came
within the terms of the guarantee of a
fair trial in Article 38(1), adopted the
comments of Templeman LJ in AT&T"
Istel Ltd v Tully (o the effect that the
privilege could only be justified on two
grounds, first that it discourages the ill-
treatment of a suspect and secondly that
it discourages the production of dubious
confessions. !0 In the Irish understanding
of the notion, therefore, the privilege
cannot be said to lie at the heart of the
notion of a fair procedure, but may be
restricted quite substantially. This dif-
ference as to the weight which the priv-
ilege enjoys explains why the Irish
position differs from the conclusions
reached by the Court in Funke v France.

In addition, there was no indication
from either the High Court or the
Supreme Court in Heaney that addition-
al constitutional hurdjes should be intro-
duced to the admission per se of
evidence obtained under a legal com-
pulsion. If anything, in expressly reserv-
ing the point, the Supreme Court
indicated that the question could be
decided under the established common
law and constitutional tests as to com-
pulsion. This stands to reason, because
evidence is either admissible, and sub-
ject to the trial judge’s discretion to
exclude on the grounds of prejudice, or
inadmissible. Once the constitutionality
of such provisions is accepted, admissi-
bility cannot depend, for example, upon
how or the extent to which the prosecu-
tion makes use of that evidence as
opposed to the manner in which it was
obtained. Yet this is precisely the effect
of the decision of the European Court of
Human Rights in Saunders.

The Bar Review January/February 1997

The decision in
Saunders

In its judgment in Murray, the Euro-
pean Court had expressed the view that
the right to silence and the privilege
against self-incrimination, by providing
the accused with protection against
improper compulsion by the authori-
ties, contributed to avoiding miscar-
riages of justice and to securing the
aims of Article 6.!' This provided the
starting point for its reasoning in Saun-
ders, as follows:

“The right not to incriminate one-
self, in particular, presupposes that the
prosecution in a criminal case seek to
prove their case against the accused
without resort to evidence obtained
through methods of coercion or oppres-
sion in defiance of the will of the
accused. In this sense the right is close-
ly linked to the presumption of inno-
cence contained in Article 6 § 2 of the
Convention.

The right not to incriminate oneself
is primarily concerned, however, with
respecting the will of an accused person
to remain silent. As commonly under-
stood in the legal systems of the Con-
tracting Parties to the Convention and
elsewhere, it does not extend to the use
in criminal proceedings of material
which may be obtained from the
accused through the use of compulsory
powers but which has an existence
independent of the will of the suspect
such as, inter alia, documents acquired
pursuant to a warrant, breath, blood and
urine samples and bodily tissue for the
purpose of DNA testing. '

In any event, bearing in mind the
concept of fairness in Article 6, the
right not to incriminate oneself cannot
reasonably be confined to statements of
admission or wrongdoing or to remarks
which are directly incriminating. Testi-
mony obtained under compulsion
which appears on its face to be of a
non-incriminating nature, such as
exculpatory remarks or mere informa-
tion on questions of fact, may later be
deployed in criminal proceedings in
support of the prosecution case, for
example to contradict or cast doubt

upon other statements of the accused or

evidence given by him during the trial
or to otherwise undermine his credibil-
ity. Where the credibility of an accused
must be assessed by a jury the use of

13:

such testimony may be especially harm-
ful. It follows that what is of the essence
in this context is the use to which evi-
dence obtained under compulsion is
made in the course of the criminal
trial.”’12

In finding a violation in the present
case, the Court noted that the.interviews
in question formed a significant part of
the prosecution case: extensive use was
made of them by the prosecution to
establish the-applicant’s k11bwledge of
events and his dishonesty, and by his
co-accused in order to cast doubt upon
his version- of events. The Court also
rejected the argument that the complex-
ity of corporate fraud and the vital pub-
lic interest in its investigation and
prosecution could pravide a justifica-
tion for admitting the evidence: Article
6 guarantees applied to all types of
criminal offences without distinction
from the most simple to the most com-
plex. Furtliermore, in the Court’s view,
“the public interest cannot be invoked
to justify the use of answers:'compulso—
rily obtained in a non-judicial investiga-
tion to incriminate the accused during
the trial proceedings”.13

The thrust of these last statements,
and the importance attached more gen-
erally by the Court to protecting the
individual will of the accused, provide a
strong basis for arguing that the Saun-
ders decision extends not just to express
statutory incursions on the right to
remain silent, but to any situation in
which compulsion-may be said to have
been operative in obtaining statements
or evidence which can be shiown to be
dependent upon the will of the suspect.
This is a curious distinction, and one
which is bound to lead to artificial
results in practice: what is the difference
between the results of a breath test and
the contents of a secret file? What is the
difference between the production of
documents under penalty to administra-
tive authorities and the production of
documents under a warrant? And, as
asked by Judge Martens in his dissent,
what about a PIN code or a password
into a cryptographic system which is
hidden in a suspect’s memory?14

The other curious feature cf the deci-
sion in Saunders, as already signalled

_above, is that the Court d¢01i113c1 to

decide head on, so to speak, the ques-
tion of principle as to whether Article 6
prohibited the admission per se in the
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subsequent criminal proceedings of
statements or evidence obtained under a
legal compulsion. Instead, having
lumped together the right to silence and
the privilege against self-incrimination
and elevated them to central principles
underlying the presumption of inno-
cence and the fairness of criminal pro-
ceedings, the Court has sent a signal to
domestic authorities and courts to adapt
prosecution strategies and the interpre-
tation of exclusionary rules of evidence
in order to ensure that evidence
obtained under compulsion does not
form a significant part of the prosecu-
tion’s case.

Discussion
The decision in Saunders has no conse-
quences for the formal validity of Irish
provisions requiring persons under
investigation to answer questions on
pain of punishment, including those for
example in the Companies Acts 1963 to
1990, the Bankruptcy Act 1988, the
Criminal Justice Act 1984, the Road
Traffic Act 1961 and the Customs Con-
solidation Act 1876. The Court,
notably, did not directly apply its rea-
soning in Funke to pre-trial statements,
as opposed to documents, and a direct
conflict between the Convention stan-
dard and the Supreme Court decision in
Heaney has thus been avoided. The
decision in Funke remains problematic
in relation to the formal validity of
compulsory powers for the production
of documents, but, as pointed out again
by Judge Martens, the exact status of
the Funke decision appears unclear fol-
lowing the Saunders judgment.!5

The true significance of Saunders is
that it could have a substantial chilling
effect upon the use of such provisions,
and lead in practice to self-incrimina-
tion being raised in opposition to the
introduction of any and all evidence
connected to answers obtained in pre-
trial investigations. In addition, the
decision has important implications for
the use of evidence obtained in other
contexts. "For example, evidence
obtained from the execution of confis-
cation orders under the Proceeds of
Crime Act falls within the rule against
self-iricrimination. More generally, the
wide rationale underlying the Court’s
reasoning might allow for the applica-
tion of this new rule in circumstances
where the accused felt bound to answer

questions from persons in authority
including, conceivably, from employers
in an internal investigation into fraud in
circumstances where he or she had no
access to legal advice.

Irish courts are under no obligation to
follow the reasoning adopted by the
European Court of Human Rights, 16 and
it may'well be that courts may avoid
conflicts with the Convention by contin-
uing to decide upon the exclusion of
evidence in cases before them having
regard to the existing exclusionary
rules. It appears more likely, however,
that the European Court’s wide inteipre-
tation in Saunders of the privilege
against self-incrimination must, in the
absence of a reversal by that Court, be
accommodated by the Supreme Court
when next the issue comes before it.

For the State, the question arises as to
what alternatives may be availed of in
order to successfully prosecute complex
commercial frauds and other offences
which are likely to depend upon evi-
dence obtained under a legal compul-
sion. One answer may be to place
greater reliance upon evidential infer-
ences and presumptions and upon rever-
sals in the evidential burden of proof.
Some few years ago, as a result in par-
ticular of cases then recently decided in
Canada and in the USA, attention was
briefly focused in this jurisdiction on the
validity of such mechanisms having
regard to the presumption of innocence.
Following the decisions of the Supreme
Court in O’Leary v AG!7 and in Hardy
v Ireland’$ it appears now to be the law
that if the burden or presumption can be
read in a constitutional manner and be
classed as evidential in nature only,
then, just as the right to fair procedures
is known to save similar provisions in a
civil context!?, no further inquiry need
be made as to the justification for such
measures. Whereas the proportionality
test applied to such measures under the
European Convention is more satisfac-
tory and could be regarded as the appro-
priate test under Irish law too following
its acceptance by the Supreme Court in
Heaney, the decision of the European
Court in Murray v United Kingdom
shows that such measures, appropriately
framed, will not fall foul of the Conven-
tion. To this extent, therefore, the Irish
position accords with the Convention
standard, and may afford some solace to
prosecutors in the wake of Saunders. €l

16 (1993) 16 EHRR 257

1 Judgment of 23 July 1996, not yet
reported. The Court thus appears to
have case doubt on its previous deci-
sion in The People (DPP) v McGowan
[1979] 1R 45 |

2 Judgment of 17 December 1996, not
yet reported

3 Atpp. 36 - 46 of the wanscript (joined
by Judge Kuris)

4 (1996) 22 EHRR 29

5 In K v Austria (Com Rep. A 255-B
(1993)) a case which was Lllfi111zxtely
settled before the Court, the Commis-
sion found a breach of the applicant’s
freedom of speech under Article 10 in
circumstances where he had been
fined for refusing to give evidence at
the uial of persons on drug trafficking
charges on the ground that this would
prejudice his defence in criminal pro-
ceedings pending against him for pur-
chasing drugs from them - this no
doubt accords with the Irish position
whereby trial judges are under a duty
to warn such witnesses as to their
right to refuse to answer questions on
the grounds of self-incrimination.

7 Reproduced in Series A no. 256,
pp.33 et seq. §§ 63-65 ;

8 Cf. Paragraph 11 of the dissenting
opinion, citing the Orkem and
Otto/Postbank judgments of the ECJ
of 18 October 1989 and 10 November
1993, and the decision of the US
Supreme Court in Braswell v US 487
UsS 99.

9 (1994) 3 IR 593.

10 Ibid, 603. The decision in ISTEL is
reported in (1993) AC 45. For a fuller
discussion, cf Redmond, The Privi-
lege against Self Incrimination in the
context of the 169() Companies Act,
[1992] ICLJ 118 '

11 At paragraph 45 of the judgment

12 At paragraphs 68 - 71 of the judgment

13 At paragraphs 72 - 74 of the judgment

14 The full argument of Martens I is set
out in paragraphs 7 - 12 of his opin-
ion. ‘

15 At paragraph 12

16 Under international law, the Conven-
tion produces obligations of result
only.

17 (1995) [ IR 254 and cf. Ni
Raifeartaigh, Reversing the Burden of
Proof in a Criminal Trial(1995) ICLJ
135.

18 Judgment of 18 March 1993

19 See recently the decision of Laffoy J
in Countyglen PLC v Carway & Oth-
ers, judgment of 20 Februar){ 1996,

not yet reported.
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Administrative

McCann v, Minister for Education
High Court: Costello P,
10/10/1996

Application for judicial review; secondary
school teacher applied for incremental credits;
application refused; Intermediate Education
Acl, 1914; Rules for the Payment of Incre-
mental Salary to Secondary Teachers; whether
Minister had power to make “non-statutory”
rules or “administrative measures” for the
purpose of administering funds; whether
proper discharge of Minister’s responsibili-
ties; whether regulations made by Minister
valid; whether proportionality test applicable;
whether reasonableness test applies to mea-
sures administering public funds; certainty
and accessibilily of law; whether regulations
in breach of European faw; Articles 6 and 52
EC considered

Held: Application dismissed; proportionality
test confined to cases where legally protected
rights attacked.

Statutory Instruments

Local Government Management Services
Board (Establishment) Order, 1996
S.1.410/1996

Commencement date: 1.1.97

Local Government Staff Negotiations Board
(Establishment) Orders, 1971 to 1996 (Revo-
cation) Order, 1996

S.1.411/1996

Date signed: 20.12.96

Transport, Energy and Communications (Del-
egation of Ministerial

Functions) Order, 1996

S.1.395/1996

Date signed: 18.12.96

Article

Bork’s Originalism: Reconciling Judicial
Constitutional Interpretation

with the Rule of Law

Twomey, Adrian F

1696 1T 278

Agriculture

Statutory Instrument
European Communities (Pesticide Residues)
(Foodstuffs of Animal Origin) (Amendment)

The Bar Review January/February 1997

(No 2) Regulations, 1996
S.1.412/1996
Commencement date: 20.12.96

Animals

Statutory Instrument

Diseases of Animals (Bovine Spongiform
Encephalopathy) (No 3) Order, 1996
S.1.415/1996

Commencement date: 1.1.97

Aviation

Bosphorus Hava Yallari v. The Minister for
Transport, Energy & Communications &
Ors.

Supreme Court: Hamilton C.J., O’Flaherty J.,
Blayney J., Denham J.

29/11/1996

Appeal; aircraft operating from outside E.U;
decision to impound aircraft deemed ultra
vires; whether Article 8 Council Regulation
(EEC) No. 990/93 applicable; interpretation of
regulation; Article 177 reference to ECJ
Held: Appeal allowed; bound by decision of
ECJ

Bankruptcy

Official Assignee v. Duddy
High Court: Shanley J.
01/05/1996

Bankrupt adjudicated; .4 Partition Act, 1868;
order for sale sought by official assignee; .61
Bankruptey Act, 1988; sale of dwelling house
and family home; whether exceptional cir-
cumstances warrant postponement of sale;
interest of creditors; costs

Held: Sale of family home postponed for 10
years; costs awarded to official assignee

Broadcasting

Statutory Instruments

Video Recordings Act, 1989 (Classification of
Video Works) Regulations,

1996

S.1.403/1996

Date signed: 19.12.96

Video Recordings Act, 1989 (Supply Certifi-
cate and Labeling) (Amendment) Regulations,
1996

S.1.407/1996

Commencement date: 1.1.97

Building &
Construction

Library Acquisition

vKeane, David
Building and the Law
Dublin RIAI1993N83.C5

Children

Statutory Instruments

Child Care (Pre-School Services) Regula-
tions, 1996

S.1.398/1996

Commencement date: 31.12.96

Child Care (Standards in Children’s Residen-
tial Centres) Regulations,

1996

S.1.397/1996

Commencement date: 31.12.96

Child Care Act, 1991 (Commencement) order,
1996

S.1.399/1996

Commencement date: 18.12.96

Library Acquisition

Bainham, Andrew
Children - the modern lawBristol Family Law
1993 ‘
N176

Articles

Procedural Matters: Non-Parental Custody
Access Rights

Jackson, Nuala E
1996 (S)P & P 2

Recent Cases on Hearsay Evidence in Child
Sexual Abuse Proceedings

O’Doherty, Sora

1996 ILT 284
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Commercial Law

Conflict of Laws

Library Acquisitions

Goode, Royston Miles
Commercial law 2nd
guin1995N250

edLondon Pen-

Paget, John R
Paget’s law of banking 11th edLondon But-
terworths 1996 N303

Company Law

In the Matter of Genport Ltd.
High Court: McCracken J.
21/11/1996

Winding up petition; s. 213 Companies Act,
1963; whether company unable to pay its
debts; whether ulterior motive behind peti-
tion; court discretion; company subject to
other legal proceedings; remaining creditor
opposed to petition, whether winding up in
the interests of creditors; 5.309, 1963 Act;
company trading successfully; loss of princi-
pal asset if winding up granted

Held: Petition stayed pending outcome of
other legal proceedings

Statutory Instrument

Merger or Take-over (Notification Fee) Reg-
ulations, 1996

S.1.381/1996

Commencement date: 1.1.97

Article
The Irish Takeover Panel Bill 1996

Clarke, Blanaid
1996 CLP 252

Competition

Statutory Instrument

Competition (Notification Fee) Regulations,
1996

S.1.379/1996

Commencement date: 1,1.97

Library Acquisitions

Bellamy, Christopher

Common Market Law of Competition :

First Supplement to the Fourth Edition
London

S & M 1996W110

Korah, Valentine

Cases and materials on E.C. competition law
London

S & M1996W 110

Prudence Creole S.A. v. Gaelic Union Rein-
surance

High Court: Costello P.

18/12/1996

Contract of reinsurance; motion for summary
judgment; plaintiff company registered in
France; whether fair and reasonable probabili-
ty of bona fide defence; whether plaintiff can
sue on contract entered into between defen-
dant and broker; whether liability where fail-
ure to pay premium; whether claim to stay pro-
ceedings governed by lex fori

Held: Motion granted; stay of proceedings
refused

Constitutional

McMenamin v. Ireland

Supreme Court: Hamilton C.J., O’Flaherty
J., Blayney J., Denham J., Barrington J.
19/12/1996

Judicial review; declaration; statutory arrange-
ments for pensions of District court judges; de
facto diminution in remuneration; whether in
breach of Art.35(5); whether state constitu-
tionally obliged to enact pension schemes
which are not irrational or wholly inequitable;
whether appropriate to grant relief; separation
of powers; whether disparity in pension
arrangements for District and Circuit court
judges in breach of constitutional equality
requirements

Held: Not appropriate to grant relief, owing to
respect which organs of state owe to one
another;

{per Hamilton CJ: pension scheme not irra-
tional or wholly inequitable, but failure to
adjust scheme to take account of changing
socio-economic circumstances was in breach
of Art.35(5)]

[per Blayney J: no constitutional duty not to
enact irrational or wholly inequitable pension
schemes for judiciary]

[per O’Flaherty J: loss of income represented
an unconstitutional erosion of judicial inde-
pendence]

Donnelly v. Ireland & Ors.

High Court: Costello P.

03/12/1996

S. 13 Criminal Evidence Act, 1992; whether
provisions permitting reception of evidence by
means of live television link in conflict with
right to fair procedures; whether right of
accused to physical confrontation with
accuser; whether use of link by children
should be decided on case by case basis
Held: Provisions not in conflict with right to
fair procedures; no constitutional right to
physical confrontation; no need to consider
use of link on case by case basis

Library Acquisition

Farry, Michael

Education and the Constitution :
Dublin Round Hall S & M1996N184.CS
Article :

Bork’s Originalism: Reconciling Judicial Con-
stitutional Interpretation

with the Rule of Law

Twomey, Adrian F

1996 ILT 278

Consumer

Statutory Instrument

Consumer Credit Act, 1995 (Section 2) (No 2)
Regulations, 1996

S.1.369/1996

Date signed: 3.12.96

Library Acquisitions

Kelly, Patrick
European Product Liabilities 2nd ed
London Butterworths 1997 N39.P6

Lowe, Robert Consumer Law and Practice 4th
ed
London S & W1995N284

Article

Part X1 of the Consumer credit act ]'995
O’Connor, Michael
1996 BR 92

Will the investment intermediaries act 1995
prevent bubbles bursting? !
Goldberg, David Abrahamson, Maurice
1996 CLP 255 (Part I) 1996 CLP 271 (Part 1)

Contract

Duggan v. AIB Finance Ltd.

Supreme Court: Hamilton C.J., O'Flaherty J.,
Keane J.*

* ex tempore

19/11/1996

Agreement for transfer of bank debt; parties
obliged to alter transfer date to comply with
Ministerial Order; whether alteration of trans-
fer date contrary to agreement; agreement con-
ditional on completion of certain matters by
certain date or by later date agreed by parties:
whether parties agreed to later date; whether
requirements of Judicature Act in relation to
assignment of legal choses in action applicable
Held: Alteration of transfer date not contrary
to agreement as parties bound to comply with
Ministerial Order; parties agreed to comple-
tion of matters by later date; Judicature Act
requirements inapplicable as equitable assign-
ment

O’Donneli & Co. Ltd. v. Truck & Machin-
ery Sales Ltd. !

High Court: Moriarty J.

07/06/1996
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Counterclaim; agreement for sale and
exchange of goods; s.14(2) and $.14(4) Sale
of Goods Act, 1893 & 1980; whether goods
reasonably fit for required purpose; whether
negligent misrepresentation and or statutory
misrepresentation pursuant to s.45(1) Sale of
Goods and Supply of Services Act, 1980;
whether contributory negligence; s.34(1)
Civil Liability Act, 1961; damages

Held: Negligent and Statutory misrepresenta-
tion; contributory negligence found

Commercial Fleet Truck Rental Ltd. &
Ors. v. The Mayer Company

High Court: Costello P,

11/10/1996

Option to purchase premises and annexed
license; whether breach of contract; claim for
specific performance; vendor precluded from
varying terms; whether license assignable;
waiver; whether plaintiff entitled to damages
Held: Plaintiff entitled to specific perfor-
mance; damages set off against balance of
purchase price

Clarke v. Kilternan Motor Co. Ltd.
High Court: McCracken J.
10/12/1996

Agreement to run service station; delay in
payment by plaintiff; termination of agree-
ment; whether terminated by defendant:
whether reasonable notice given to plaintiff,
whether plaintiff’s failure to pay constituted
fundamental breach

Held: Agreement terminated by plaintiff’s
fundamental breach; not necessary to consid-
er what constituted reasonable notice

Article

Guarantees under attack
Breslin, John
1996 CLP 243

Copyrights, Patents &
Designs

Statutory Instrument

European Patent Organisation (Designation
and Immunities) Order, 1996

S.1.392/1996

Date signed: 11.12.96

Library Acquisitions

Blakeney, Michael

Trade related aspects of intellectual property
rights:

a concise guide (o the TRIPs agreement
London S & M1996N111

Cornish, William R

Cases and Materials on Intellectual Property
2nd ed

London S & MI1996N111

Martino, Tony

Trademark dilution

Oxford Clarendon Press1996N114.2
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Articles

Extension of the Copyright Regime in Ire-
tand: Who Will Benefit?

Cullen, David

1996 CLP 283

Trade marks Act, 1996, An Overview
Finlay, Ruth
1996 GILSI 325

Trade Marks Act 1996 - Recent UK case-law
Newman, Jonathan
1996 ILT 274 (part 1)

Criminal

People (DPP) v. Gannon

Supreme Court: Blayney J., Denham J., Bar-
rington J., Murphy I., Lynch I.

17/12/1996

Conviction for rape; appeal; newly discovered
facts; whether conviction unsafe and unsatis-
factory; test to be applied

Held: Test is objective; on the evidence, the
newly discovered facts would not have assist-
ed appellant in any way

Freeman v. DPP
High Court: Carney J.
18/11/1996

Arrest in dwelling house under $.41(1) Larce-
ny Act, 1916; Article 40(5) of Constitution;
inviolability of dwelling house; whether arrest
permitted; whether evidence obtained as a
result of illegal entry and arrest admissible;
whether detention under s.4 Criminal Justice
Act, 1984 following illegal arrest valid;
whether conviction under s.16 Criminal Jus-
tice Act, 1984 following invalid detention
valid

Held: Arrest under s.41(1) not permitted; evi-
dence admissible due to extraordinary excus-
ing circumstances; conviction quashed due to
invalidity of detention

Statutory Instruments

Criminal Justice Act, 1994 (Section 46(1))
Order, 1996

S.1.344/1996

Commencement date: 3.12.96

Criminal Justice Act, 1994 (Section 46(6))
Regulations, 1996

S.1.343/1996

Commencement date: 3.12.96

Criminal Justice Act, 1994 (Section 47(1))
Order, 1996

S.1.342/1996

Commencement date: 3.12.96

Criminal Justice Act, 1994 (Section 55(1))
Order, 1996

S.1.341/1996

Commencement date: 3.12.96

Detention of Offenders (The Curragh) Regu-
lations, 1996
S.1.390/1996

Date signed: 16.12.96

Detention of Offenders (Unit A Castlerea)
Regulations, 1996 '

S.1.361/1996 ,

Date signed: 2.12.96 Date received: 16, 12.96

Temporary Release of Offenders (The Cur-
ragh) Rules, 1996 '

S.1.391/1996

Date signed: 16.12.96

Temporary Release of Offenders (Unit A
Castlerea) Rules, 1996 :

S.1.360/1996

Date signed: 2.12.96

Library Acquisitions

Arlidge, Anthony

Arlidge & Parry on Fraud 2nd ad
London S & Ml

1996M547

Bucknell, Patrick
Misuse of Drugs 3rd edLondon S & M
1996M505.4 ‘

Choo, Andrew L-T :
Hearsay and Confrontation in Criminal Trials
Oxford University Press1996M603.6

Garnham, Neal

The Courts, Crime and the Criminal Law in
Ireland 1692-1760 ‘

Dublin Irish Academic Press

19961.403

O’Mahony, Paul

Criminal Chaos: Seven Crises in Irish Crimi-
nal Justice

Dublin Round Hali S & M1996

Rider, Barry
Money Laundering Control
Dublin Round Hall S & M1996M562.2

Shiels, Robert S

Offensive Weapons 2nd ed

Edinburgh Green: S & M

1996

Stone, Richard

Entry, Search and Seizure:

a Guide to Civil and Criminal Powers of Entry
3rd ed

London S & M1997M580.2

Articles

Money Laundering and the Criminal Jjustice
Act, 1994: An Overview

O’Neill, David

1996 BR 112

Recent Cases on Hearsay Evidence in Child
Sexual Abuse Proceedings
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O’ Doherty, Sora
1996 ILT 284

Education

Library Acquisition

Farry, Michael
Education and the constitution
Dublin Round Hall S & M1996N184.C5

Employment

Faulkner v. Minister for Industry & Com-
merce

Supreme Court: Hamilton C.J.. O’Flaherty
J., Barrington J.

10/12/1996

Appeal; job promotion: equality; whether dis-
crimination on grounds of sex; discrimination
found by Equality Officer; opposite finding
by Labour Court; whether reasons for deci-
sion of Labour Court adequate; whether judi-
cial review more appropriate procedure
Held: Appeal dismissed

Fennelly & Ors. v, Midland Health Board
High Court: Carroll J.

06/12/1996

Equality: Council Directive 76/207/EEC;
5.265(1) Mental Treatment Act, 1945 forbid-
ding male nurses from caring for female
patients in mental institutions; plaintiff male
nurses claiming breach of this statutory duty:
whether 5.265(1) contrary to directive

Held: $.265(1) discriminatory: no application
in domestic law

Statutory Instruments

Enterprise and Employment (Delegation of
Ministerial Functions) Order,

1996

S.1.349/1996

Date signed: 26.11.96

Enterprise and Employment (Delegation of
Ministerial Functions) (No 2)

Order, 1996

S.1.350/1996

Date signed: 26.11.96

European Communities (Construction Plant
and Equipment) (Permissible

Noise Levels) (Amendment) Regulations,
1996

S.1.359/1996

Commencement date: 3.12.96

Occupational Pension Schemes (Member Par-
ticipation in the Selection of Persons for
Appointment as Trustees) (No 3) Regulations,
1996

S.1.376/1996

Date signed: 20.11.96

Protection of Employment Order, 1996
S.1.370/1996
Commencement date: 9.12.96

Protection of Young Persons (Employment of
Close Relatives) Regulations,

1997

S.1.2/1997

Date signed: 2.1.97

Protection of Young Persons (Employment)
(Exclusion of Workers in the

Fishing or Shipping Sectors) Regulations,
1997

S.1.1/1997

Date signed: 2.1.97

Protection of Young Persons (Employment)
(Prescribed Abstract)

Regulations, 1997

S.1.3/1997

Date signed: 2.1.97

Protection of Young Persons (Employment)
Act, 1996 (Commencement) Order, 1996
S.1.371/1996

Commencement date: 2.1.97

Terms of Employment (Information) Act,
1994 (Section 3(6)) Order, 1997

S.1.4/1997

Date signed: 2.1.97

Worker Participation (State Enterprises)
Order, 1996

S.1.405/1996

Date signed: 20.12.96

Article

Irish Proposals to Implement the Working
Time Directive

Hytand, Niamh

1996 BR 90

Environment

Statutory Instrument

European Communities (Construction Plant
and Equipment) (Permissible

Noise Levels) (Amendment) Regulations,
1996

S.1.359/1996

Commencement date: 3.12.96

European Communities (Mechanically Pro-
pelled Vehicle Emission Control)
(Amendment) Regulations, 1996
S.1.382/1996

Commencement date: 1.1.97

Library Acquisitions

Turner, Sharon
Northern Ireland Environmental Law
Dublin Gill & MacMillan1997N94.C4

Vermulst, Edwin
E.C. Anti-Dumping Law and Practice
London S & M1996W78.3

Articles

The Waste Management Act, 1996: Obliga-
tions and Enforcement

Meehan, David
1996 GILSI 335

Assessing the Impact of Assessment
Fry, John
1996 IPELJ 152

Some Aspects of the Relationship of the Envi-
ronmental Protection Agency with Local
Authorities and An Bord Pleanala

Doyle, Barry

1996 IPELJ 155

Equity

Bank of Nova Scotia v. Hogan & Anor.
Supreme Court: O’Flaherty 1., Blayney 1I.,
Murphy J.

06/11/1996

Bank loan; security provided by way of equi-
table deposit of title deeds to three residential
properties; husband provided security by way
of deposit on two of the properties and wife
did same for third property; failure o repay;
claim by wife that bank did not provide her
with independent legal advice and that undue
influence was exercised over her with regard
to deposits; whether undue influence exer-
cised by husband; whether bank in a fiducia-
ry position, whether bank acted negligently
and in breach of fiduciary relationship;
Held: No undue influence exercised by hus-
band; no equity against him to have transac-
tion set aside; no undue influence exercised
by bank

Highland Finance (Ireland) Ltd. v. Sacred
Heart College of Agriculture Ltd. (In
Receivership) & Ors

Supreme Court: Blayney J., Denham J., Bar-
rington J.

2771171996

Doctrine of subrogation; sale of milk quota;
purchase money advanced by plaintiff;
whether plaintiff entitled to be subrogated to
vendor’s lien

Held: Prima facie right (o be subrogated to
vendor’s lien nullified by inconsistent terms
of loan; application of doctrine of subtogation
not required by justice and reason

European

Statutory Instruments

European Communities (Cereal
(Amendment) Regulations, 1996
S.1.380/1996

Commencement date: 19.12.96

Seed)

European Communities (Construction Plant
and Equipment) (Permissible !

Noise Levels) (Amendment) Regulations,
1996

S.1.359/1996

Commencement date: 3.12.96

European Communities (Control of Exports
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of Dual-Use Goods) Regulations,
1996

S.1.362/1996

Date signed: 3.12.96

European Communities (Knackery) Regula-
tions, 1996

S$.1.396/1996

. Commencement date: 31.12.96

N
1}@ ean Communities (Mecl hanically Pro-
pelled Vehicle Emission Control) (Amend-
ment) Rc(g\thugns 1996 P
SI1382/1996 e
Commencement date: 1.1.97

European Communities (Pesticide Residues)
(Foodstuffs of Animal Origin) (Amendment)
(No 2) Regulations, 1996

S.1.412/1996

Commencement date: 20.12.96

European Patent Organisation (Designation
and Immunities) Order, 1996

S.1.392/1996

Date signed: 11.12.96

Library Acquisitions

Buttimore, Jonathan

Recent Decisions Concerning Jurisdiction
and the Brussels Convention

Dublin Bar Council of Ireland 1996W73

Fernandez Martin, Jose M

The EC Public Procurement Rules :
A Critical Analysis

Oxford Clarendon Press1996W109.6

Kelly, Patrick
European Product Liabilities 2nd ed
London Butterworths [997N39.P6

Vermulst, Edwin
E.C. Anti-Dumping Law and Practice
London S & M1996W78.3

Articles

Court of Justice of
ties:

Notes for Guidance on References by Nation-
al

Courts for Preliminary Rulings

1996 BR 107

the European Communi-

The Use of Article 118A of the EC Treaty to
Achieve Wider Social Goals: United King-
dom v. Council

O’Mara, Ciaran A

1996 CLP 276

Evidence

Library Acquisition

Choo, Andrew L-T
Hearsay and Confrontation in Criminal Trials
Oxford University Press1996M603.6
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Family

Statutory Instruments

Maintenance Allowances (Increased Pay-
ment) Regulations, 1996

S.1.346/1996

Date signed: 27.11.96

Library Acquisitions

Garbolino, James D

California Family Law bench manual 2nd ed .

N170.U48

Hale, Brenda

From the Test Tube to the Coffin:
Choice and Regulation in Private Life
Stevens: S & M

1996N170

Articles

An Introduction to the Family Law (Divorce)
Act, 1996

White, Catherine

1996 BR 88

Procedural Matters: Non-Parental Custody
Access Rights

Jackson, Nuala E

1996 (5) P& P2

Fisheries

Needham v. Western Fisheries Board &
Ors.

High Court: Murphy J.

06/11/1996

Appeal against Galway, Connemara and Bal-
linakill districts bye-law no. 689, 1994: bye-
laws pursuant to s.11 Fisheries (Consolida-
tion) Act, 1959, whether bye-law an
emergency measure; whether plaintiff’s right
to earn livelihood infinged; whether imple-
mentation of bye-law contrary to natural jus-
tice

Held: Bye-law confirmed as emergency mea-
sure

Statutory Instriments

Celtic Sea (Prohibition on Herring Fishing)
(No 2) Order, 1996

S.1.414/1996

Commencement date: 20.12.96 10 5.1.97

Celtic Sea (Prohibition on Herring Fishing)
Order, 1997
S.1.18/1997

Commencement date: 15.1.97 to 31.1.97

Cod (Restriction on Fishing) (No 4) Order,
1996
S.1.368/1996

Commencement date: 1.12.96 o 31.12.96

Cod (Restriction on Fishing) (No 5) Order,
1996

S.1.423/1996

Commencement date; 1.1.97 to 3 1.1.97

Common Sole (Restriction on hshmg in the
Irish Sea) (No 2) Order, 1996

S.1.422/1996

Commencement date: 1.1.97

Haddock (Restriction on I*mhmg) (No 35)
Order, 1996

S$.1.367/1996

Commencement date: 1.12.96 t0 31.12.96

Haddock (Restriction on FlshmO) (Revoca-
tion) (No 2) Order, 1996

S.1.420/1996

Commencement date: 1.1.97 to 31.1.97
Hake (Restriction on Fishing) (Revocauon)
(No 2) Order, 1996

S.1.421/1996 !
Commencement date: 1.1.97 to 31.1.97

Hake (Restriction on Fist hing) (Revou\uon)
Order, 1996
S.1.365/1996

Commencement date: 1.12.96 to 31.12.96

Monkfish (Restriction on Flshmg,) (No 10)
Order, 1996

S.1.424/1996

Commencement date: 1.1.97 to 3.1 97

Monkfish (Restriction on Flshm;,) (No 7
Order, 1996
S.1.366/1996

Commencement date: 1.12.96 to 30 [2.96

Monkfish (Restriction on Fxshmg) (Revoca-
tion) (No 2) Order, 1996

S.1.419/1996

Commencement date: 1.1.97 to 31.1.97

Monkfish (Restriction on Fishing) (Revoca-
tion) Order, 1996

S.1.364/1996

Commencement date: 1.12.96 10 31.12.96

Protection of Young Persons (Employment)
(Exclusion of Workers in the

Fishing or Shipping Sectors) Regulations,
1997

S1.1/1997

Date signed: 2.1.97

Food & Drugs

Statutory Instrument

Tobacco Products (Control of Advertising,
Sponsorship and Sales

Promotion ) (Amendment) Regulations, 1996
S.1.408/1996

Commencement date; 1.1.97

Health Services

Statutory Instrument

Infectious Diseases (Amcndmenﬁ Regula-
tions, 1996
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S.1.384/1996
Date signed: 16.12.96

Information
Technology

Library Acquisition

American Association of Law Libraries

Law librarians Making Information Work
Chicago

American Association of Law Libraries 1996
Article

An introduction to the Internet for Lawyers
1996 BR 108

Injunctions

Barrio Farm Machines Ltd, & Ors. v. Case
United Kingdom Ltd.

High Court: McCracken J.

24/10/1996

Application for interfocutory injunction;
plaintiffs held exclusive dealership for spare
parts; defendants served notice on plaintiffs
terminating agreements; whether six months
constitutes adequate and reasonable notice for
termination; arguable case made; balance of
convenience lay in maintaining status quo;
continue supply of spare parts

Held: Mandatory injunction granted directing
defendants to supply spare parts to plaintiffs

Insurance

Article

Property Insurance
O’Regan Cazabon, Attracta
1996 CLP 259

International

Library Acquisition

O’Flaherty, Michael

Human Rights and the UN;
Practice before the Treaty Bodies
London S & M1996C200

Judicial Review

Molloy v. DPP & Garda Commissioner
Supreme Court: O’Flaherty J.*, Barrington
J., Murphy 1.

*ex tempore

22/11/1996

Appeal against refusal to grant leave to apply
for judicial review; summons for breaching

$.2, Criminal Justice (Forensic Evidence) Act,
1990; allegations of gardai impropriety
Held: Grounds for judicial review all matters
which could be brought before court of trial;
appeal dismissed

Kavanagh v. Government of Ireland &
Ors.

Supreme Court: Hamilton C.J., O’Flaherty I,
Blayney 1. Barrington J., Keane J.
16/12/1996

Certiorari; declaration; accused sent for trial
in Special Criminal Court; whether court
jurisdiction restricted to  “subversive”
offences; whether government duty to keep
under review question of whether ordinary
courts adequate to secure effective adminis-
tration of justice

Held: Special Criminal Court jurisdiction not
limited to subversive offences; question of
whether ordinary courts adequate to secure
effective administration of justice primarily a
political question, in which courts should be
extremely reluctant to interfere; appellant
failed to displace presumption of constitution-
ality of government actions

Rafferty & Ors. v. Bus Eireann
High Court: Kelly J.
2171171996

Change in duties of bus drivers; whether
changes in work practices or changes to con-
ditions of service contrary to s.14 Transport
(Reorganisation of CIE) Act, 1986; whether
Jjudicial review available; whether National
Rail and Bus Union has locus standi

Held: Judicial review available; union has
locus standi in representative capacity;
changes constitute changes in work practices

Navan Tanker Services Ltd. v. Meath
County Council & Anor.

High Court: Carroll J.

13/12/1996

European Communities (Vehicle Testing)
Regulations, 1991; appointment of vehicle
testers; exercise of discretion by issuing
authority; applicant not informed that ade-
quate service already in existence; whether
breach of natural justice; whether legitimate
expectation to be heard on question of ade-
quacy of supply

Held: Breach of natural justice; legitimate
expectation to be heard; certiorari granted

McCarthy v. DPP & Judge Delap
High Court: Johnson J.
20/12/1996

Certiorari and prohibition sought against Dis-
trict. Court conviction; applicant’s solicitor
interrupted by judge; comments made by
Jjudge to applicant’s solicitor; whether appli-
cant afforded full opportunity to argue case
Held: Applicant not afforded full opportunity
to argue case; breach of rule that justice be
seen to be done; certiorari and prohibition
granted

Land Law

Dublin Corporation v. Underwood
Supreme Court: Hamilton C.J., O'Flaherty J.,
Keane J.

12/12/1996

Compulsory purchase order: compensation;
whether owner of property entitlec to recover
re-investment costs as part of compensation in
addition to open market value of property, in
circumstances where owner not in {)ccupation;
8.2 Acquisition of Land (Assessment of Com-
pensation) Act 1919; assessment of compensa-
tion; principle of equivalence; recover neither
more than or less than total loss

Held: Appeal dismissed; owner entitled to
recover re-investment costs ‘

Kavanagh & Kavanagh v. Delicafo
High Court: Carroll J.
20/12/1996

Sale of land; vendor seeking specific perfor-
mance; whether adequate note or memoran-
dum to satisfy Statute of Frauds; whether
appropriate to dispense with consenl require-
ment under Family Home Protection Act, 1976
Held: Adequate note or memorandum; con-
sent requirement dispensed with

Library Acquisition
Gale, Charles James

Gale on Easements 16th ed
London S & M1997N65. 1

Legal Profession

Library Acquisition

Garnham, Neal

The Courts, Crime and the Criminal Law in
Ireland 1692-1760

Dublin Irish Academic Press19961.403

Local Government

Merriman v, Dublin Corporation & Anor.
Supreme Court: Hamilton C.J,, O’Flaherty J.,
Keane J.

10/12/1996

Negligence claim; plaintiff injured; open gully
on road: County Council found liable: whether
gully constitutes a sewer within meaning of 5.2
of Public Health (Ireland) Act 1878; whether
Corporation or County Council otliged to
repair it; whether within domain of corpora-
tion or County Council; Local Government
(Sanitary Services) Act 1948

Held: Appeal dismissed; duty of County
Council to repair sewer '

Statutory Instruments

Local Government Management Services
Board (Establishment) Order, 1996
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S.1410/1996
Commencement date: 1.1.97

Local Government Staff Negotiations Board
(Establishment) Orders, 1971 to 1996 (Revoca-
tion) Order, 1996

S.1.411/1996

Date signed: 20.12.96

Port Companies (Appointment of Local
Authority Directors) Regulations, 1996
S.1.335/1996

Date signed: 14.11.96

Negligence

Mulligan v. Holland Dredging Co. (Irl) Ltd.
Supreme Court: Hamilton C.J., O’Flaherty J.,
Murphy J.

2171171996

Accident on ship; personal injuries; statutory
safety and inspection requirements complied
with; whether defendant negligent

Held: Negligence not established

McKenna v. Wall

Supreme Court: Hamilton C.J., O’Flaherty J.,
Blayney J., Barrington 1., Keane J.

29/11/1996

Road traffic accident; claim dismissed: whether
trial judge misdirected himself and erred in law
in finding no evidence of negligence

Held: No misdirection by trial judge; appeal
dismissed

McDonagh v. O’Connell Ltd. & Ors.
High Court: Barr J.
24/10/1996

Personal injuries at work; whether contractor
owed duty to plaintiff although latter under
exclusive control and direction of corporation;
whether de facto employer negligent; whether
contributory negligence

Held: Contributory negligence found; damages
awarded

Library Acquisition

Bingham, Richard
Bingham’s Negligence Cases 4th ed
London § & MI1996N33.3

Oireachtas

Statutory Instruments

Oireachtas (Allowances to Members) (Con-
stituency Telephone Allowance) Regulations,
1996

S.1.413/1996

Commencement date: 1.1.96

Presidential Elections (Forms) Regulations,
1997

S$.1.29/1997

Date signed: 15.1.97

Registration of Electors Regulations, 1997
S.1.5/1997
Date signed: 7.1.97

The Bar Review January/February 1997

Planning

Carty & Carty Construction Ltd. v. Dublin
County Council

High Court: Costello P.

1671071996

Development; planning permission refused by
council due to inadequacy of sewage facili-
ties; granted by board on appeal; bye-law
approval refused by council acting as sanitary
authority under Public Health (Ireland) Act,
1878; whether council negligent or acted ultra
vires in refusing approval

Held: Negligence not established; council not
ultra vires acting as sanitary authority under
1878 Act; sanitary authority not bound to
exercise discretion in same way as board

Lord Henry Mountcharles v. Meath Coun-
ty Council

High Court: Kelly J.

17/12/1996

Judicial review; planning application to quash
warning notice; holding of open air concerts
without planning permission; whether warn-
ing notice time barred by $.26(3A) Local
Government (Planning and Development)
Act, 1963; question of unauthorised use;
whether material change of use for short peri-
ods require planning permission; whether
holding of concerts constitute normal use of
lands; test of normal use; question of fact
Held: Application failed; holding of concerts
not normal use of lands; occasional use

Flynn & O'Flaherty Properties Ltd. v.
Dublin Corporation

High Court: Kelly J.

1971271996

Planning application; decision refusing per-
mission not communicated to applicant with-
in prescribed time; whether default permis-
sion should be granted; whether application
entitled to more than one extension of time for
application under s.26(4A) Local Govern-
ment (Planning and Development)Act, 1963:
exercise of discretion of judge in granting
default permission

Held: Default permission granted; applicant
entitled to more than one extension of time

Library Acquisitions

Blundell, Lionel Alleyne

Blundell & Dobry’s: Planning Applications,
Appeals and Proceedings 5th ed

London S & M

1996 N96

Galligan, Eamon M
Irish Planning Law and Procedure
Dublin Round Hall S & M 1997 N96.C5

Turner, Sharon
Northern Ireland Environmental Law
Dublin Gill & MacMillan1997N94.C4

Articles

Wind Farm Development - the Environmental
and Planning Issues

Flynn, Tom
1996 IPELJ 143

Strengthening the Protection of Architectural
Heritage

Simons, Garrett

1996 IPELJ 159

Practice and
Procedure

Lee v. Morrissey-Murphy & Ors

Supreme Court: O’Flaherty J.*, Barrington
J., Murphy J.

*ex tempore

22/11/1996

Application to extend time to l)lmg appeal
against order under Order 122, rule 11, RSC
1986 dismissing action; order st tayed in the
event of plaintiff serving fresh notice of trial
as soon as allowed; order not complied with;
notice of trial set aside; whether time for
bringing appeal could be extended

Held: No grounds for appeal against order;
application dismissed

Aer Rianta International CPT v. Walsh
Western International Ltd, !

Supreme Court: O’Flaherty J.*, Barrington
1., Murphy J.

*dissenting

28/11/1996

Appeal from refusal to grant liberty to amend
defence; defendants applied as quickly as pos-
sible for amendment after discovery of error
Held: Justice required that amendment be
allowed

Lewis v. Minister for
Employment

High Court: Costello P.
09/10/1996

Enterprise &

Application for third party discovery; direc-
tion under s, 16 Companies Act, 1990 made by
Minister impugned in main acticn, whether
all documents sought relevant; onus on plain-
tff to show third party has relevant docu-
ments

Held: Order granted

McSorley & McSorley v. Q’Mahony
High Court: Costello P.
06/11/1996

Application to stay proceedings; claim of [ pro-
fessional negligence against solicitor; dam-
ages previously awarded against concurrent
wrongdoer; application of s.18(i)(b) Civil
Liability Act, 1961
Held: Proceedings stayed as unable to confer
any benefit on plaintiff

MecMahon Ltd. & Bedford Row Invest-
ment Ltd. v. Lynch Ltd. & Ors,

High Court: Flood J.

20/11/1996

Application to amend defence, whether
amendment necessary; determination of pre-
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liminary issue; 0.34 1.2 RSC; whether nature
of case unsuitable for preliminary issues
Held: Applications refused

Coates v. Judge O’Donnell & DPP

High Court: Geoghegan J.
26/11/1996

Order of prohibition sought; 5.79 Courts of

Justice Act, 1924; applicant brought before
District Court not in area where crimes had
been committed or where applicant resided;
whether District Judge had jurisdiction;
whether defect can be rectified by amendment
to 8.79 effected by s.41(4) Courts and Court
Officers Act, 1995

Held: Order granted

National Authority for Occupational Safe-
ty & Health v, Gabriel O’Brien Crane Hire
Ltd.

High Court: McGuinness J.

10/12/1996

Case stated from District Court: prosecution
of summary offences under Safety, Health and
Welfare at Work Act, 1989: whether sum-
mons procedure provided for in Courts (No.3)
Act, 1986 available

Held: Procedure available

Statutory Instriunent

Rules of the Superior Courts (No 2), 1996
S.1.377/1996
Commencement date: 1.1.97

Library Acquisitions

Buttimore, Jonathan

Recent Decisions Concerning Jurisdiction
and the Brussels Convention

Dublin

Bar Council of Ireland 1996W73

O Floinn, Benedict
Practice and procedure in the Superior Courts
Dublin Butterworths1996N361.CS

Articles

Service Qut of the Jurisdiction and the Brus-
sels convention:

Short v, Ireland

Buttimore, Jonathan

1996 BR 86

Serving of Judicial Documents Abroad
Kennedy, T P
1996 GILSI 367

Lodgments - the Last but Important Line of

Defence
Marray, Eamon
1996 5)P&P6

Real Property

Gleeson v. Feehan

Supreme Court: Blayney J., Barrington I,
Keane J.

2171171996

Intestacy: adverse possession; whether title
acquired by several next of kin by way of
adverse possession of lands of deceased per-
son was title to which they would have
become beneficially entitled on due adminis-
tration; whether such title acquired by way of
adverse possession against other next of kin
acquired as joint tenants; whether such next of
kin in shared occupation with non next of kin
in adverse possession against personal repre-
sentatives or in adverse possession against
next of kin not in occupation; whether such
title acquired as joint tenants or tenants in
common.

Held: Title acquired not that to which next of
kin would have become beneficially entitled
on due administration; such title acquired as

Jjoint tenants; next of kin in shared occupation

with non next of kin in adverse possession as

Jjoint tenants against personal representatives

Smyth v, Halpin & Stokes
High Court: Geoghegan J.
20/12/1996

Proprietary estoppel; extension built to fami-
ly house by son in expectation of fee simple;
reversionary interest in house left in will to
daughter; whether son had equitable right to
reversionary interest

Held: Doctrine of proprietary estoppel
applied; reversionary interest vested in son

Records & Statistics

Statutory Instrument

Stalistics (Balance of Payments) Order, 1996
S.1.378/1996
Commencement date: 3.12.96

Road Traffic

Homan v. Kiernan & Lombard & Ulster
Banking Ltd.

Supreme Court: O’Flaherty J., Barrington J.,
Keane J.

22/11/1996

Road wraffic accident; motor vehicle lease
agreement; failure by lessee to insure vehicle
in accordance with conditions of lease;
whether vehicle driven with owner’s consent;
whether owner liable for lessee’s negligence
under 5.118, Road Traffic Act, 1961

Held: Consent not vitiated by lack of insur-
ance; owner liable

Guerin v. Guerin

Supreme Court: Blayney J., Keane J., Mur-
phy 1.

18/12/1996

Road traffic accident; whether driver had
implied consent of owner to drive car

Held: Appeal allowed; evidence not capable
of supporting an inference of implied consent.

Gallagher v. Kelly

High Court: Budd J.
17/10/1996

Road traffic accident; issue of liability;
whether defendant exceeding speed limit;
whether duty on pedestrian concerning his
own safety; whether contributory negligence;
damages f

Held: Contributory negligence found

Article

Road Traffic Accident Cases and Hospital
Charges - a Warning "

Johnson, Keenan

1996 GILSI 333

Sea & Seashore

Statutory Instrument

Port Companies (Appointment of Local
Authority Directors) Regulations,

1996

S.1.335/1996

Date signed: 14.11.96

Social Welfare

Statutory Instruments

Social Welfare (Consolidated Payments Pro-
visions) (Amendment) (No 7) (Unemploy-
ment Assistance) Regulations, 1996
S.1.375/1996 .
Commencement date: 27.11.96

Social Welfare (Consolidated Payments Pro-
visions) (Amendment) (No 8)

(Assessment of Means) Regulations, 1996
S.1.374/1996

Date signed: 27.11.96

Social Welfare (Consolidated Payments Pro-
visions) (Amendment) (No 9)

(Treatment Benefit) Regulations, 1996
S.1.383/1996

Commencement date: 1.1.97

Social Welfare (Temporary Provisions) Regu-
lations, 1996

S.1.373/1996

Date signed: 27.11.96

Social Welfare Act, 1996 (Section 22) (Com-
mencement) Order, 1996

S.1.372/1996

Commencement date: 27.11.96

Solicitors

Phelan Holdings (Kilkenny) Ltd. & Phelan
v. Hogan & Ors,

High Court: Barron J.

15/10/1996

Legal proceedings; conflict of interest
between solicitor and client; failure by solici-
tor to inform client of conflict; assessment of
damages: whether damages for menta injury
Held: Damages awarded for breach of duty;
no damages for mental injury '
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Statutory Instruments

Solicitors (Advertising) Regulations, 1996
S.1.35171996
Commencement date: 1.1.97

Solicitors (Practising Certificate 1996 Fees)
Regulations, 1995

S.1.350/1995

Commencement date: 1.1.96

Solicitors (Practising Certificate 1997 Fees)
Regulations, 1996

S.1.400/1996

Commencement date: 1.1.97

Solicitors (Practising Certificate 1997) Regu-
lations, 1996

S.1.401/1996

Commencement date: 19,12.96

Solicitors (Practising Certificates 1996) Reg-
ulations, 1995

5.1.349/1995

Commencement date: 19.12.95

Article

Transferring Files between Solicitors
Binchy, Owen Casey, Niall
1996 GILSI 381

Taxation

Statutory Instriunents

Valuation (Revisions and New Valuations)
(Fees) Regulations, 1996

S.1.418/1996

Date signed: 31.12.96

Valuation Appeal (Fees) Regulations, 1996
S1.417/1996
Date signed: 31.12.96

Valuation Tribunal (Fees) Regulations, 1997
S.1.27/1997
Date signed: 13.1.97

Library Acquisitions

Judge, Norman E
Irish Income Tax 1996-1997
Dublin Butterworths 1996M337.11.C5

Keegan, Susan
Irish Tax Treaties
Dublin Butterworth (IRL)1996C224

Telecommunications

Statutory Instruments

Telecommunications (Amendment) (No 2)
Scheme, 1996

S.1.406/1996

Date signed: 20.12.96

Telecommunicalions (Miscellaneous Provi-
sions) Act, 1996 (Commencement)(No 2)
Order, 1996

S.1.402/1996

Commencement date: 19.12.96

The Bar Review January/February 1997

Telecommunications (Miscellaneous Provi-
sions) Act, 1996 (Commencement) Order,
1996

S.1.385/1996

Commencement date: 16.12.96 and 1.1.97

Telecommunications (Miscellaneous Provi-
sions) Act, 1996

(Expiration of Terms of Office) Order, 1996
S.1.409/1996

Date signed: 20.12.96

Telecommunications Tariff Regulation Order,
1996

S.1.393/1996

Commencement date: 1.1.97

S.1.356/1996
Commencement date: 1.1.97

Occupational Pension Schemes (Member Par-
ticipation in the Selection of 'Persons for
Appointment as Trustees) (No 3) Regulations,
1996 ‘
S.1.376/1996

Date signed: 20.11.96

Petroleum Oils (Regulation or Contro] of
Acquisition, Supply, '
Distribution or Marketing) (Continuance)
Order, 1996 '
S.1.358/1996

Date signed: 26.11.96

Torts

Transport

Library Acquisitions

Clerk, John Frederic

Clerk and Lindsell on Torts: First Supplement
to the Seventeenth Edition

London S & M1997N30

Kelly, Patrick
European Product Liabilities 2nd ed
London Butterworths 1997N39.P6

Trade & Industry

Statutory Instruments

Control of Exports Order, 1996S.1.363/1996
Commencement date: 10.12.96

Fuels (Petroleum Oils) (Amendment) (No 2)
Order, 1996

S.1.404/1996

Commencement date: 1.1.97

Industrial Training Levy (Chemical and
Allied Products Industry, 1997

Scheme) Order, 1996

S.1.353/1996

Commencement date: 1.1.97

Industrial Training Levy (Clothing and
Footwear Industry, 1997 Scheme)

Order, 1996

S.1.352/1996

Commencement date: 1.1.7

Industrial Training Levy (Engineering Indus-
try. 1997 Scheme) Order, 1996

S.1.355/1996

Commencement date: 1.1.97

Industrial training levy (Food, Drink and
Tobacco Industry, 1997 Scheme) Order, 1996
S.1.354/1996

Commencement date: 1.1.97

Industrial Training Levy (Textiles Industry,
1997 Scheme) Order, 1996

Statutory Instruments

Coras lompair Eireann Bye-Laws (Confirma-
tion) Order, 1996

S.1.394/1996

Commencement date: 17.12.96

Dangerous Substances (Conveyance of
Scheduled Substances by Road) (Trade or
Business) (Amendment) Regulati{i)ns, 1996
S.1.389/1996

Commencement date: 19.12.96

Roads Act, 1993 (Declaration of National
Roads) Order, 1996

S.1.347/1996

Date signed: 29.11.96

Transport, Energy and Communications (Del-
egation of Ministerial

Functions) Order, 1996

S.1.395/1996

Date signed: 18.12.96

Trusts

Library Acquisition

Oakley, A J

Constructive Trusts 3rd ed
London S & M
1997N214.1

Trusts: A New Era: Issues of Risk for Trustees
Curran, Rachel
1996 GILSI 340

Wills

Library Acquisition

Parker, Anthony
Parker’s Modern Wills Precedents 3rd ed
Ni25 !

14
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At a Glance

Information compiled by Mary Smartt, Law Library, Four Courts, Dublin 7

European Provisions
Implemented Into
Irish Law Up To 1/2/97

European Communities (Cereal Seed)
(Amendment) Regulations, 1996
S.1.380/1996

(DIR 66/402) Revokes SI 238/1995
Commencement date: 19.12.96

European Communities (Construction Plant
and Equipment) (Permissible

Noise Levels) (Amendment) Regulations,
1996
S.1.359/1996
(DIR 95/27)
86/662
Commencement date: 3.12.96

Amends SI 320/1988 DIR

European Communities (Mechanically Pro-
pelled Vehicle Emission Control)
(Amendment) Regulations, 1996
S.1.382/1996

~(DIR 94/12) Amends SI 192/1995
Commencement date: 1.1.97

European Communities (Pesticide Residues)
(Foodstuffs of Animal Origin)

(Amendment) (No 2) Regulations, 1996
S.1.412/1996

(DIR 96/33) Amends SI 217/1988
Commencement date: 20.12.96

Protection of Employment Order, 1996
S.1.370/1996

(DIR 92/56, 75/129) Amends s2(1), s6,
s7(2)(e), s9(1), s9(2)(a), s10, s10(2), s12, and
s14 of the Protection of Employment Act,
1977

Commencement date: 9.12.96

Court Rules

District Court Areas (Alteration of Place) (No
1) Order, 1997

S.1.6/1997

Commencement date: 9.1.97

District Court Areas (Alteration of Place) (No
10) Order, 1997

S.1.15/1997

Commencement date: 9,1.97

District Court Areas (Alteration of Place) (No
11) Order, 1997
S.1.16/1997

Commencement date: 9.1.97

District Court Areas (Alteration of Place) (No
12) Order, 1997

S.1.17/1997

Commencement date: 9.1.97

District Court Arcas (Alteration of Place) (No
2) Order, 1997

S.1.7/1997

Commencement date; 9.1.97

District Court Arcas (Alteration of Place) (No
3) Order, 1997

S.1.8/1997

Commencement date: 9.1.97

District Court Areas {Alteration of Place) (No
4) Order, 1997

S.1.9/1997

Commencement date: 9.1.97

District Court Areas (Alteration of Place) (No
5) Order, 1997

S.1.10/1997

Commencement date: 9.1.97

District Court Areas (Alteration of Place) (No
6) Order, 1997

S.1.11/1997

Commencement date: 9.1,97

District Court Areas (Alteration of Place) (No
7) Order, 1997

S.1.12/1997

Commencement date: 9.1.97

District Court Areas (Alteration of Place) (no
8) Order, 1997

S.1.13/1997

Commencement date: 9.1,97

District Court Areas (Alteration of Place) (No
9) Order, 1997

S.1.14/1997

Commencement date: 9.1.97

District Court Districts and Areas (Section 26)
Order, 1997

S.1.20/1997

Commencement date: 9.1.97

Rules of the Superior Courts (No 2), 1996
S.1.377/1996
Commencement date: 1.1.97

Accessions List

Information compiled by Joan MecGreevy,
Law Library, Four Courts, Dublin 7
American Association of Law Libraries

Law Librarians Making Information Work

Chicago American Association of Law
Libraries1996

Arlidge, Anthony

Arlidge & Parry on Fraud 2nd ed
London S & Ml

1996M547

Bainham, Andrew
Children - the Modern Law
Bristol Family Law 1993
N176

Bellamy, Christopher

Common Market Law of Competili(m:
First Supplement to the Fourth Edition
LondonS & M 1996W 110

Bingham, Richard ;
Bingham's negligence cases 4th ed ;
London S & M1996N33.3

Blakeney, Michael

Trade Related Aspects of Intellectual Proper-
ty Rights: a Concise Guide to the TRIPs
Agreement London S & M1996N11]

Blundell, Lionel

Alleyne Blundell & Dobry's: Planning Appli-
cations, ~'
Appeals and Proceedings Sth Ed

London S & M

1996 N96

Bucknell, Patrick

Misuse of Drugs 3rd ed

London S & M

1996M 505 4

Buttimore, Jonathan

Recent Decisions Concerning Jurisdiction and
the Brussels Convention Dublin

Bar Council of Ireland 1996W73

Byrne, Raymond

Annual Review of Irish Law 1994
Dublin

Round Hall S & M 1996

Choo, Andrew L-T
Hearsay and Confrontation in Criminal Trials
Oxford University Press1996M603.6

Clerk, John Frederic

Clerk and Lindsell on Torts: First Supplement
to the Seventeenth Edition

London S & M1997N30

Cornish, William R

Cases and Materials on Intellectual

Property 2nd ed

London S & M1996N111 ;
Departiment of Health National Alcohol Poli-
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cy Ireland
Dublin Stationery Office]1996N186.4.C5

Farry, Michael
Education and the Constitution
Dublin Round Hall S & M1996N184.C5

Fernandez Martin, Jose M

The EC Public Procurement Rules :
A Critical Analysis

Oxford Clarendon Press1996W109.6

Gale, Charles James
Gale on Easements 16th ed
London S & M1997N65.1

Galligan, Eamon M
Irish Planning Law and Procedure
Dublin Round Hall $ & M1997 N96.C5

Garbolino, James D
California Family Law
Bench Manual

2nd ed

N170.U48

Auburn, CA
Judge James D. Garbolino1996N170.U48

Garnham, Neal

The Courts, Crime and the Criminal Law in
Ireland 1692-1760

Dublin Irish Academic Press 19961403

Goode, Royston Miles
Commercial Law 2nd ed
London Penguinl995N250

Hale, Brenda

From the Test Tube to the Coffin;
Choice and Regulation in Private Life
Stevens: S & M

1996N170

Judge, Norman E
Irish Income Tax 1996-1997
Dublin Butterworths 1996M337.11.C5

Keane, David
Building and the Law
Dublin RIAI1993N83.C5

Keegan, Susan
Irish Tax Treaties
Dublin Butterworth (IRL)1996C224

Kelly, Patrick
European Product Liabilities 2nd ed
London Butterworths1997N39.P6

Korah, Valentine

Cascs and Materials on
E.C. Competition Law
London S & M1996W110

Lowe, Robert
Consumer Law and Practicedth ed
London S & WI1995N284

Martino, Tony

Trademark Dilution

Oxford Clarendon Press1996N114.2
O Floinn, Benedict
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Practice and Procedure in the Superior Courts
Dublin Butterworths 1996N361.C5

O'Flaherty, Michael
Human Rights and the UN :

Practice before the Treaty Bodies
London S & M1996C200

O'Mahony, Paul

Criminal Chaos: Seven Crises in Irish Crimi-
nal Justice

Dublin Round Hall S & M1996

Oakley, A J

Constructive Trusts 3rd ed
London S & M
[1997N214.1

Paget, John R
Paget's Law of Banking 11th ed
London Butterworths 1996 N303

Parker, Anthony
Parker's Modern Wills Precedents 3rd ed
N1i25

Rider, Barry
Money Laundering Control
Dublin Round Hall S & M1996M562.2

Shiels, Robert S

Offensive Weapons 2nd ed
Edinburgh Green; S & M
1996

Stone, Richard

Entry, Search and Seizure:

a Guide to Civil and Criminal Powers of Entry
3rd ed

London S & M1997M580.2

Thom's Directories Ltd

Thom's Dublin and County Street Directory
1997

Dublin Thom's Directories1 997REF

Turner, Sharon

Northern Ireland Environmental Law
Dublin Gill & MacMillan
1997N94.C4

Vermulst, Edwin E.C.
Anti-Dumping Law and Practice
London S & M1996W78.3

Walpole, Hilary E
Tax Implications of Marital Breakdown:
Finance Act 1996 Dublin Institute of Taxation
1996M336.433.C5

White, John P M
Medical Negligence Actions
Dublin Oak Tree Press1996N33.71.C5

Whiteman, Peter
GeorgeWhiteman on Income Tax.
Eighth Cumulative Supplement
London S & M

1996M337.11

Acts of the
Oireachtas 1996f

145

Information compiled by Sharon Byrne, Law
Library, Four Courts, Dublin 7.

21/1996 - An Bord Bia Act
* Commenced On Signing 10/07/1996

40/96 - Appropriation Act
* Signed 20/12/1996
+ Commenced on Signing

22/1996 - Borrowing Powers Of Certain Bod-
ies Act
* Commenced By S.I. 232/1996

5/1996 - Bovine Diseases (Levies)
(Amendment) Act
* Commenced On Signing 16/03/95

42/1996 - Civil Liability (Amendment) Act
* Signed 25/12/1996
* Commenced On Signing

13/1996 - Civil Service Regulation; (Amend-
ment) Act
* Commenced By S.1. 197/1996

3/1996 - Commissioners Of Public Works
(Functions And Powers) Act

* Commenced On Signing 28/02/96

19/1996 - Competition ( Amendinent) Act

* Commenced On Signing/O%OW%

37/1996 - Control Of Horses Act
*Signed-19/42/1956

26/1996 - Courts Act
* Commenced On Signing 31/07/96

3171996 - Criminal Assets Bureau Act

29/1996 - Criminal Justice (Drug Trafficking)
Act
* Commenced By S.I. 275/1996

25/1996 - Disclosure Of Certain Information
For Taxation And Other Purposes Act
* Commenced On Signing 30/07/1996

43/1996 - Electoral (Amendment) Act
* Signed 25/12/1996
+ Commenced On Signing

171996 - Domestic Violence Act
* Commenced On Signing 27/02/96

14/1996 - Dumping At Sea Act
* Commenced On Signing 19/06/1996

33/1996 - Family Law (Divorce) Act
» Signed 27/11/1996 ‘
» Commences 3 Months From Date Of Sign-

ing

9/1996 - Finance Act ;
* Commenced On Signing 15/05/1996

11/1996 - Harbours Act
* Signed 20/05/1996
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15/1996 - Health (Amendment) Act
* Signed 26/06/1996

2371996 - Health {(Amendment)(No.2) Act
* Commenced On Signing 15/07/1996

8/1996 - Irish Steel Limited Act
*Commenced On Signing 30/04/1996

2/1996 - Johnstown Castle Agriculture Col-
lege ( Amendment) Act
* Commenced On Signing 28/02/1996

35/1995 - Merchant Shipping (Liability Of
Shipowners And Others) Act
* SIGNED 14/12/1996

27/1996 - Meteorology Act
* Signed 31/07/1996

4171996 - Milk (Regulation Of Supply)
(Amendment) Act
* Signed 25/12/1996

28/199¢6 -
Ireland Act
* Signed 31/07/96

* Commencement To Be By S.1,

National Standards Authority Of

39/1996 - Oireachtas (Miscellaneous Provi-
sions And Ministerial And Parliamentary
Offices) (Amendment) Act

* Signed 20/12/1996

» Commenced 01/01/1996

18/1996 - Pensions (Amendment) Act
* Commenced On Signing 03/07/1996

12/1996 - Powers Of Attorney Act
* Commenced By-S.I. 195/1996

30/1996 - Proceeds O\ﬁ‘Crime Act
* Signed 04/08/96 )

16/1996 - Protection Oi Young Persons
(Employment) Act '
* Signed 20/06/1996

17/1996 - Refugee Act Y/‘}
* Signed 26/06/1996

36/1996 - Regulation Of Births Act
* Signed 26/06/1996

38/1996 - Sexual Offences (Jurisdiction) Act
* Signed 19/12/1996

#Sixteenth Amendment Of The Constitution
Act

7/1996 - Social Welfare Act
» Signed 03/04/1996
* Commencement Dates Specified in Act

34/1996 - Telecommunications (Miscella-
neous Provisions) Act

6/1996 - Trade Marks Act
* Signed 03/04/96
* Commenced By S.1. 198/96

20/1996 - Transnational Information And
Consultation Of Employees Act

» Signed 10/07/1996

* Commenced By S.1. 276/1996

24/1996 - Transport (Dublin Light Rail) Act
* Commenced On Signing 15/07/1996

4/1996 - Voluntary Health Insurance (Amend-
ment) Act
# Commenced On Signing 06/03/96

10/1996 - Waste Management Act
* Commenced In Part S.1. 192/1996

Government Bills in
Progress - 28/01/1997

Information compiled by Sharon Byrne,
Law Library, Four Courts, Dublin 7.
Adoption (No.2) Bill, 1996 - Passed In Dail

Central Bank Bill, 1996 - Committee - Dail

Children Bill, 1996 - 1st Stage Dail
Committees Of The Houses Of The Oireach-
tas (Compellability, Privilege And Immuni-
ties Of Witesses) Bill, 1995 - Commitiee -
Dail

Credit Union Bill, 1996 - 1st Stage - Dail

Criminal Justice (Miscellaneous Provisions)
Bill, 1996 - Report- Dail

Criminal Law Bill, 1996 - Committee - Dail

Decommissioning Bill,
Dail

1996 - 2nd  Stage -

Dublin Docklands Development Authority
Bill, 1996 - Commitiee - Dail
1997 -

Education Bill, Ist Stage - Dail

Electoral Bill, 1994 - Committee- Dail
Employment Equality Bill, 1996 - Committee
- Dail

1996 -

European Parliament Elections Bill,
Committee Dail

Family Law (Amendment) Bill, 1996 - Ist

Stage - Dail

Fisheries (Amendment) Bill, 1996 - Ist Stage
- Dail

Fisheries (Commission) Bill, 1997 - st Stage

- Dail

Garda Siochana Bill, 1996 - Committee - Dail

Housing (Miscellaneous Provisions) Bill,
1996 - 1st Stage - Dail

Irish Takeover Panel Bill, 1996 - Committee -
Dail

Landlord And Tenant (Ground cht Aboli-
tion) Bill, 1997 1st Stage - Dail
Litter Pollution Bill, 1996 - 2nd Stage - Dail

Malicious Injuries (Repeal Of Enactment)
Bill, 1996 - Ist Stage - Dail

Universities Bill, 1996 - Commitlﬁec - Dail

Private Memberis Bills
in Progress - 28/01/97

Information compiled by Sharon Byrne,
Law Library, Four Courts, Dublin 7.

Anti- Poverty Bill. 1996 - Ist Stage - Dail

Cabinet Confidentiality Bill, 1996 - 1st Stage
- Dail

Child Pornography Bill, 1996 - Committee -
Dail

Control And Regulation Of Horses Bill, 1996
- Ist Stage - Dail

Criminal Justice (Mental DlSOldCl) Bill, 1996
- Ist Stage - Dail

Criminal Law (Sexual Offcnces)(No 2) Bill,
1995 - 2nd Stage - Dail

Defamation Bill, 1995 - 2nd Stagc: - Dail

Freedom Of Information Bill, 1995 - Com-

mittee - Seanad

Independent Referendum Commission Bill,
1996 - 2nd Stage - Dail
Marriages Bill, 1996 - 2nd Stage - Dail

Misuse Of Drugs Bill, 1996 - 2nd Stage - Dail

Proceeds Of Crime Bill, 1995 2nd - Stage -
Dail
Protection Of Workers (Shops) Bill, 1996 -

1ST - Dail

Social Welfare (Charter Of Rights) Bill, 1995

- 2nd Stage- Dail

Social Welfare (Means Testing) Bill,
2nd Stage - Dail

1996 -

Social Welfare (Supplementary Allowance
Appeals) Bill, 1995 - 2nd Stage - Dail
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Delays in the Delivéry of
Reserved Judgments

The President of the High Court has requested that the following

memorandum on the matter-of court delays by brought to the

attention of all barristers. Concerns about delays should be

addressed to the President who will ascertain the position and

communicate the date when it is anticipated that judgment

(1) The shortage of iudges has had a

significant effect on the length of
time which clapses between the
date on which a judgement is
reserved and the date on which it is
delivered. As a general rule when
judges finish one case they take up
another and when cases are fin-
ished early or are adjourned they
made themselves available to take
up another case from the list in
another court. Only very rarely
and in exceptional circumstances
will a judge be able to work on a
reserved judgement immediately
the case is concluded in lieu of
hearing another case, a situation
which is obviously very undesir-
able). Judgements are therefore
written either before or after the
hours of sitting on other cases, on
week-ends, or in vacation.

(2) Because judges are aware of the

delays in the lists they are reluctant
to request time-off to write
reserved judgements and very
rarely do so.

(3) Delays in delivering reserved

judgements can arise from a num-
ber of, sometimes inter-related,
causes:

(a) The case itself in respect of
which judgement is reserved may
have been a long and complex one
and considerable time may be
required to evaluate the evidence
and legal issues involved and com-
pose a judgement,
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may be delivered.

(b) The nature of the cases in a list
assigned to a judge over a given
period may involve the need to
reserve judgement in a number of
cases and so a backlog of reserved
Jjudgements may be built up.

(c¢) Illness

(4) It is believed that the appointment

of three extra judges of the High
Court will not only help to reduce
delays in waiting lists but also may
assist in reducing delays in the
delivery of reserved judgements.
After discussing how best to max-
imise the opportunities now
offered the following measures are
being introduced.

(a) The Chief Registrar will pre-
pare towards the end of each term a
list of all cases in which judge-
ments have been reserved and are
outstanding and the date on which
they have been reserved and the
name of the judge concerned and
send it to the President.

(b) In considering assighments for
the forthcoming term the President
will have regard to information on
the list and when necessary and
after discussion with the judge con-
cerned, allow time off in individual
cases to write reserved judgements.

(c)'The benefit of a practice which

enables a judge to have time off

from other assignments immediate-
ly a case is concluded to write a

judgement reserved is obvious (and
is recognised in other jurisdictions
by the appointment of a sufficient
number of judges to enable this
practise to be adopted). It is hoped
that extra judges will be appointed
to permit this to be done in this
jurisdiction. Meanwhile, in the
absence of an ability to adopt such
a practice here it is proposed that
regular discussions should take
place with the President to see if,
when a case is concluded and
Jjudgement reserved, an c}pportunity
then exists to allow time off from
other assignments to write it.

(d) The Chief Registrar will
towards the end of each term send
to each judge a list of all cases in
which he/she has reserved judge-
ment and the date on which it was
reserved.

(e) All complaints about delays
should be sent to the President and
Jjudges will notify the President of
complaints they receive. The
Chairman of the Bar Council and
the President of the Law Society
will be informed that clients con-
cerns about delays should be
addressed by their legal advisers to
the President.
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Voice Recognition

Greg Kennedy, Information Technology Executive

D or many years it has

=] been the stuff of science
EHESEN fiction to be able to talk
to your computer. We are all familiar
with scenes like this in such programs
as Star Trek, but now, we don’t have to
wait until the 24th century for this tech-
nology. Up until now the ability of the
computer to understand your voice has
been limited by the speed of the micro-
processor. Now we have the equivalent
. of a Cray supercomputer sitting on our
desks and we are now quickly
approaching the ideal of throwing out
our keyboards and mice to replace
them with a single microphone.

Though not quite there yet, the latest
speéch-recognition programs are closer
than ever to reaching the ultimate goal
of speaker-independent, continuous
dictation. The newest programs allow
you to speak naturally when giving
your PC commands such as “Open
file” but they still require you to pause
slightly between words during dicta-
tion. However, the length of that pause
continues to decrease and vendors
expect to reach that continuous-dicta-
tion holy grail in the next few years.
Until then, the ever-increasing power
of PC hardware, combined with more-
sophisticated voice-recognition soft-
ware, makes voice recognition a viable
choice for many users.

In this article we will look at what is
involved in using dictation software,
looking at two in particular, Dragon-
Dictate from Dragon Systems and
VoiceType 3.0 from 1.B.M.

What do | need to be
able to talk to my
computer?

First, you will need a special circuit
board fitted to your computer which
has specialised functions to process
sound. These devices are given the
generic name of sound cards. More

specifically you will need a “Sound-
Blaster” compatible sound card.
SoundBlaster was one of the first sound
cards ever introduced for the PC by
Creative Labs Inc. _

The second requirement is a PC
capable of processing your dictation
fast enough. This translates to a PC
with the Pentium or Pentium Pro
microchip and 16 Megabytes (Mb) of
RAM. Also the dictionaries and pro-
grams take up a fair bit of hard disk
space, 38Mb for VoiceType, 28Mb for
DragonDictate. Each generally - adds
another 5-10Mb per additional user,

After that the only other thing you
need is the voice recognition software.
The two that I have looked at are Drag-
onDictate and VoiceType 3.0.

One of the biggest problems with
voice recognition has been the infinite-
ly varied ways in which people speak.
Humans have little difficulty distin-
guishing between one person saying
“tis a lovely day” and another person
saying “it’s a lovely day”. However, it
is radically different for the computer.
We can do this pattern matching quite
easily and quickly but the computer
relies on a guessing algorithm to deter-
mine what you are.saying. The comput-
er gets over this by way of learning
how you speak and all the little nuances
you have in your speech. Because of
this, any speech recognition program
that you buy, including the two studied
here, require an initial training period
to become familiar with your voice. I
can tell from bitter experience that this
period, which can range from two or
three days to a week or two, can be
frustrating with many corrections and
stoppages. -

Is dictation all that |
can do?

No. Another application of voice
recognition packages is control of your
programs and working environment.

This essentially allows you to control
your program, in my case Microsoft
Word 97, just by using your voice.
Whilst this may not sound like a great
advantage, in practice it is one of the
better and more accurate parts of voice
recognition programs. [ say this
because control of applications, which
is really controlling a fixe{;i set of
menus, is much easier for the comput-
er. There are only so many ways you
can say “New Document” or “Print
Document”. Therefore, the computer
need only match your speech against
the varying ways of saying two words.
This is a small task when you consider
that in straight dictation it has to match
your word against tens of thousands in
its dictionaries to find out what you
said.

Is dictation accurate?
This question is best answered by
describing the ways in wlf;ich the
recognition systems are sold. Most
products are priced according to the
size of the dictionary it has, normally
10,000 words. However, you can pay
more and get a bigger dictionary e.g.
20,000 or 30,000 words. The more
words you have in the dictionary the
less training you will need to give the
program and the fewer mistakes you
will have as you dictate. In fact, Drag-
on Systems who publish the Dragon-
Dictate program sell a product called
Dragonlaw which is actually the same
product but with a dictionary of legal
terms included.

What training is
required?

When the program starts for the first
time it is in a raw state with the words
in the dictionaries. There will be an ini-
tial period.of training where you speak
the most popular words, né)rmally
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about two hundred, The computer then
has a foundation against which to
check your speech. From there you can
correct the recognition mistakes as you
£0. One key thing I noticed while using
these packages is that correction is
vital. The dictation program fine-tunes
itself to the user as you dictate. If I say
“tecognition” and the computer dis-
plays “ignition” and I don’t correct it
there is an even greater chance of get-
ting “ignition” the next time I say
“recognition”. So correct, correct, cor-
rect. The longer you use a particular
package the more accurate the recogni-
tion becomes -and the faster you can
speak.

Is it like using a
dictaphone?

Yes it is in that you are transferring
your thought into speech and then into
text. However, you cannot speak flu-
ently i.e. run one word into another. In
dictation mode you must pause
between each word. This makes you
talk in a very funny way, and I can
safely say I felt more than a little self-
conscious at first hearing myself speak
like this. This is a limitation of the
technology but it should fall to the side
as computers get faster and speech
recognition technology develops. Also,
I found that the more T used the prod-
ucts the shorter the pause I could have
between the words to the point that it
was barely noticeable.,

Can more than one
person use the
program?

Yes, you can have multiple users of the
same program. However, each user will
need to train the computer to their
voice. Also, when the program starts
you need to indicate who is using it by
picking your name from a list.

What programs does

it work with?

Both DragonDictate and VoiceType 3.0
will work with any Windows program
because they are taking your voice
commands and essentially converting
them into keystrokes. DragonDictate
has the advantage in that it will work
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with Windows NT Workstation, Win-
dows 95 and Windows 3.x. However,
L.B.M. are so confident in their product
that they now ship it with their flagship
operating system OS/2 Warp (a com-
peting product to Windows) but it too
will work with Windows 3.x and Win-
dows 95,

Is it faster than
typing?

Definitely. Although it may not come
up to the speed of an expert secretary,
for those members who do their own
typing, especially those people who use
the “hunt-and-peck” technique it can be
much quicker. Again, this is assuming
the dictation program has been trained
to your voice. Also, where I found a
definite speed increase was in the use
of applications. I didn’t need to go
searching in menu after menu for a par-
ticular function in Microsoft Word, al] 1
needed to do was say “How many
words are in this document” and
received my answer. This feature
extends even further in that while you
are using the mouse you can also use
your voice. In essence this gave me the
facility to do two things at once.

One way in which both systems
speed up document preparation is the
use of templates. How many times
would you repeat the same sentence in
a document? Several, [ suspect. A tem-
plate allows you to say a keyword to
retrieve a larger piece of text. An exam-
ple of this is the closing salutation in a
letter. Rather than go to the trouble of
saying “yours sincerely...etc,, etc,
etc.,” you can set up the dictation Sys-
tem to recognise the command “close
letter” and let it type the rest. I used this
frequently in this and many other docu-
ments for things like “MS Word =
Microsoft Word”, “Dragon = Dragon
System”, closing salutations. Barristers
would have an even greater need for
this when using precedents.

|.B.M. or Dragon?

This is a difficult question to answer
given that they both have almost identi-
cal functionality and recognition abili-
ty. Also, to be fair to both packages
they should really be used for several
weeks each to allow it to fine-tune itself
to your voice. This has not been possi-
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ble.

[ found however, that .B.M.’s docu-
mentation far superior to Dragons and
this allowed me to get up to speed
quicker. To counter this Dragon has a
much easier and quicker correction
system. Another advantage of Dragon-
Dictate is context checking. This fea-
ture checks what you are saying and
put the word for the correct context in
e.g. “I would like to buy some wood
too.” This sentence has 1115.11y pitfalls
for a computer but DragonDictate got
through it fine, ,

Having used both of them I would
have a personal preference for Dragon-
Dictate for several reason:ﬁs. First, T
found DragonDictate easier to use,
although the bad documentation was
frustrating. Secondly, the correction
system was better as mentioned above.
DragonDicate came with a pre-loaded
set of instructions for many @f the pop-
ular programs i.e. Neisape Navigator,
Windows Explorer, Word and Word-
Perfect for Windows. ;

Lastly, DragonDictate is Dragon
Systems main product which means
they put a lot of effort into it. This is
not the case with L.B.M., it is one of
many products they sell and has the
potential to get swamped. I'm not say-
ing this is the case, I just find compa-
nies who specialise in a particular
market tend to put more into tthe prod-
uct.

It's good to talk...

Although voice control of a computer
is not perfect at the moment we are get-
ting close. Using your voice to control
the machine is a unique way of work-
ing and certainly faster and more satis-
fying than using a keyboard and
mouse. If you decide to go for any of
these systems be prepared for an initial
period of, sometimes frustrating, train-
ing. However, it won’t be long before
you are sitting in front of the computer
in full Star Trek garb telling the com-
puter to “Engage”, (however don’t be
surprised if you get an error message or
your family fall around the house
laughing at you!)

Both packages were kindly supplied
for evaluation by Martin Dunne of
VoicelT, Unit 17, Inns Court. Wine
Tavern Street, Dublin. '

|
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A Review of Developments in
European Law '

Commercial
Agents

By Statutory Instrument N° 31 of
1997, the government has moved to
clarify the entitlement of self-
employed commercial agents to com-
pensation for damage resulting from
termination of relations with their
principal, a point which had been left
unresolved in the Irish Regulations
implementing Directive 86/653 on
commercial agents (S.I. N° 33 of
1994) and which had prompted the
Commission late last year to open pro-
ceedings against Ireland for non-
implementation. The amendment to
the Regulations confirms that as from
the date of entry into force of S.I. N°
33 of 1994 on 1 January 1994 the
agent is entitled to compensation for
damage resulting from termination of
the agency agreement, as defined in
Article 17(3) of the Directive. Such
damage is deemed particularly to
occur in circumstances of termination
which a) deprive the agent of his due
commission whilst providing the prin-
cipal with substantial benefits linked

to the agent’s activities, and, b) have

not permitted the agent to amortise the
costs and expenses incurred in the per-
formance of the contract on the princi-
pal’s advice. This may result in a more
generous measure of compensation
than the common law position where-
by an agent can claim only the com-
mission he would have received until
the end of his contract subject to his
duty to mitigate his loss.

This clarification comes hot on the
heels of a judgment of the European
Court of Justice which demonstrates
the importance of the changes intro-
duced by the Directive for the calcula-

Paddy Dillon-Malone, Barrister.

tion of an agent’s commission on com-
mercial transactions, for the manner in
which agents might conduct their busi-
ness in order to maximise their entitle-
ment to commission and, more
generally, for the negotiation of com-
mercial agency contracts. In Georgios
Kontogeorgas v Kartonpak AE 1 the
Court was called upon to interpret
Article 7 of Directive 86/653, which

“provides as follows:

“l. A commercial agent shall be
entitled to commission on com-
mercial transactions concluded
during the period covered by the
agency contract:

a) where the transaction has been
concluded as a result of his
action; or

b) where the transaction is con-
cluded with a third party whom
he has previously acquired as a
customer for transactions of the
same kind.

2. A commercial agent shall also be
entitled to commission on trans-
actions concluded during the
period covered by the agency
contract:

- either where he is entrusted
with a specific geographical
area or group of customers,

- where he has an exclusive right
to a specific geographical area
or group of customers, and
where the transaction has been
entered into with a customer

belonging to that ared or group.

Member States shall include in their

legislation one of the possibilities

referred to in the above two indents.”
The Court held that the first indent

of Article 7(2) must be interpreted as
meaning that where a commercial
agent is responsible for-a geographical
area, he is entitled to commission on
transactions with customers belonging
to that area even if they were conclud-
ed without any action on his part. In
this connection, the Court pointed out
that Article 6 of the Directive, which
leaves it to the parties (o the contract to
specify what remuneration the agent
will receive, concerns the agent’s rate
of remuneration and has no bearing on
the transactions upon which commis-
sion is payable.? '

The Court also had to consider
whether the term ‘customer belonging
to that area’ in Article 7(2) included
cases where the customer is a legal
person whose seat is located outside
the area in which its business and trad-
ing activities are carried on. In answer,
the Court stressed that the aim of the
Directive was to regulate commercial
relationships between the agent and his
customers such as they appear in a real
economic context, not in hypothctical
cases, and that the question must there-
fore be governed by the place of the
customer’s actual commercial activi-
ties. The Court continued:

“It must be recognised that the prin-
cipal may have several agents operat-
ing on the territory of a single member
State, each with its own geographical
area. It is therefore important to speci-
fy the place of the customer’s commer-
cial activities according to a criterion
which makes it possible to preclude a
single transaction from being regarded
as attaching to the geographical areas
of two or more agents. '

Where a company carries on its
commercial activity in various places,
or where the agent operates in several
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areas, other factors mus be twhen into
account to determine the centre of
“gravity of the transaction effected, in
particular the place where negotia-
tions with the agent took place or
should, in the normal course of events,
have taken place, the place where the
goods were delivered and the place
where the establishment which placed
the order is located,”3

Recent developments
in Intellectual
Property

The Court has delivered two recent
judgments which together throw light
upon the balance between intellectual
property rights and the free movement
of goods.

In Joined Cases C-267/95 and C-
268/95 Merck & Co. Inc. and Others v
Pricecrown Ltd and Beecham Group
plc v Europharm of Worthing Ltd4, the
Court was called upon to consider
cases in which the patent holders of
drugs patented in one Member State
were seeking to oppose the importa-
tion of drugs from another Member
State where they could not be patented
but where, by reason of their contribu-
tion to combating illness, the patent
holder was under either a legal or an
cthical obligation to market them. It
may be recalled that under the Court’s
established case-law, patent protection
may impede the free movement of
goods only in so far as this is justified
in order to safeguard rights constitut-
ing the specific subject-matter of a
patent, which is, in particular, to guar-
antee to the patent holder the exclu-
sive right to use an invention with a
view to manufacturing products and
putting them on the market for the first
time. Once the patent holder decides,
in the light of all the circumstances, to
market his product, even in a Member
State where the law provides no patent
protection for the product, he must
then accept the consequences of his
choice for the free movement of the
product within the single market: he
cannot oppose importation to one
Member State of a product freely mar-
keted by him in another Member State
even if the product was not patentable
there.s
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In the present case, the Court inter-
preted this balance of interests as
requiring, in answer to the question
posed, that where a patentee is legally
bound under either domestic law or
Community law to market his products
in a Member State, he cannot be
deemed to have given his consent
thereto and he is therefore entited to
oppose importation and marketing of
the products concerned in the State
where they are protected. However, the
Court held that ethical obligations to
provide supplies of drugs in Member
States where they are needed, even
though they are not patentable there,
cannot provide a basis for derogating
from the rule on free movement of
goods.

In Fratelli Graffione SnC v Ditta
Fransa,o the Court applied similar rea-
soning to the balance to be drawn
between the free movement of goods,
on the one hand, and the prohibition on
importation of products under a partic-
ular trademark on the grounds that
such a trademark is liable to mislead
consumers. The Court recalled that
protection against unfair competition
could not be accepted as a ground for
prohibiting an undertaking from using
its right to import products from a
Member State from another Member
State where they were lawfully mar-
keted, and to market them under a par-
ticular trademark in the Member State
of importation, in circumstances where
other traders had the same right even if
they did not use it. Nonetheless, Coun-
cil Directive 89/104 harmonising
Member States’ laws relating to trade
marks” did not aim to bring about com-
plete harmonisation of trade marks
laws. Whereas Article 12 lists  the
grounds on which a trade mark is liable
to revocation, Member States were left
free to determine the effects of invalid-
ity or revocation and to apply to trade
marks provisions of their laws relating
to unfair competition, civil liability or
consumer protection, o

Thus, Article 12(2)(b) of the Direc-
tive allowed for such a prohibition in
circumstances where the proprietor of
the trade mark had been specifically
prohibited from using it in the Membe
State of importation because it
been held there to be liable 1o mis)
consumers. However. the Court heid

15

that the risk of misleading consumers
could not override the requirements of
the free movement of goods and so

Justify barriers to trade unless that risk

was sufficiently serious. It was for the
national authorities, and in this case
the Italian courts, to carry out the nec-
essary assessment of that rigk. For this -
purpose, the national authority or
court had to have regard to all relevant
factors, including the circumstances in
which the products were sold, the
information set out on the packaging
and the clarity with which it was dis-
played, the presentation and content of
advertising material, and the risk of
error in relation to the group of con-
sumers concerned.

On the wider front, on 20 December
1996 the World Intellectua] Property
Organisation adopted two new impor-
tant treaties in the field of kcopyright
protection and the protection of per-
formers and phonogram 1}1‘()dtxcex's
updating the Berne and Rome Con-
ventions respectively. For the first
time, the EC has been accorded full
contracting status in the treatiﬁ.es along-
side Member States, in recognition of
its increasing authority in the field of
intellectual property. The first jnstru-
ment, the WIPO Copyright Treaty,
seeks to adapt the Berne Convention
to the digital environment. Under its
provisions, authors will enjoy protec-
tion with respect to the distribution,
thé commercial rental, the communi-
cation to the public and the making
available to the public of their works
on line. Express protection is provided
for computer programmes and data-
bases. In addition, the treaty contains
obligations concerning techriological
measures (such as the fraudulent cir-
cumvention of anti-copy devices:.
rights management informatio '
hibiting for example the
electronic information atsa
works exploited on digizal




well as a right of remuneration for

broadcasting and all forms of commu- -

nication to the public of phonograms
published for commercial purposes.
Performing artists will also enjoy, for
the first time in an international instru-
ment, certain moral rights for their
sound performances and those which
are fixed in phonograms. As with the
WIPO Copyright Treaty, provisions are
also included for technological mea-
sures, rights management information
and enforcement.8

Transfer of

undertakings
On 14 November 1996 in the case of
De Hertaing v J Benoidt SA, in liq.9 the
Court of Justice held that art. 3(1) of
Directive 77/187 on transfers of under-
takings must be interpreted as meaning
that contracts of employment and
employment relationships existing on
the date of the transfer of an undertak-
ing are automatically transferred from
the transferor to the transferee on the
date of the transfer, irrespective of any
contrary intention on the part of the
undertakings concerned and despite
the latter’s refusal to fulfil its obliga-
tions. The Court pointed out that
although member States are free under
the second paragraph of art. 3(1) to
provide for joint liability of the trans-
feror and transferee (an option which is
not provided for in the Irish Regula-
tions but which is redressed by the
decision in Mythen v EAT [1990] 1 IR
98), to otherwise allow the undertak-
ings concerned to choose the date upon
which the contract of employment or
employment relationship was trans-
ferred would defeat the protection
afforded to workers by the Directive by
allowing employers to derogate, albeit
temporarily, from its provisions.!0
This judgment confirms a perhaps
rather obvious point, but is nonetheless
significant in providing legal certainty
for the calculation of breaks in service,
or in continuity of service, affecting all
entitlements under the employee’s con-
tract of employment, including
wages/salary and seniority matters, but
also statutory obligations such as ser-
vice under the redundancy, minimum
notice and unfair dismissals legisla-
tion. :
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Proposed reversal of
sexual discrimination
burden of proof

The Commission’s proposed Directive
on the burden of proof in cases of dis-
crimination based on sex has been pub-
lished in the Official Journal (OJ 1996
C332/11). In effect, it reverses the
ordinary burden of proof in civil cases
by providing that where a complainant
establishes facts from which discrimi-
nation may be presumed to exist, the
defendant will have to prove that there
has been no contravention of the prin-
ciple of equal treatment. In addition,
where the defendant applies a system
or decision lacking transparency, it
will have to prove that any apparent
discrimination is justified. A com-
plainant will not have to prove fault on
the part of the defendant.

When in force, under the proposal
by I January 2001 at the latest, these
principles will apply in litigation under
the equal pay Directive, the Directive
on access to employment, vocational
training and promotion and working
conditions, the Directives on equal
treatment in social security matters and
occupational social security schemes,
and the pregnancy Directives.!! The

- reform provides legislative confirma-

tion of the interpretation already sig-
nalled by the European Court for the
effective application of these equal
treatment laws.!2

Interim measures by
national courts and
failure to act by
Community
Institutions

In recent years, the European Court has
had the opportunity to clarify the crite-
ria which enable national courts to
grant interim relief in cases before
them which raise either the compatibil-
ity of national legal measures with
Community law or the validity of sec-
ondary Community laws themselves
pending an Article 177 Reference to
the Court.!3 In an important qualifica-
tion of this case-law, the Court has held
in T. Port GmbH & Co. KG v Bunde-
sanstalt fiir Landwirtschaft und
Erndhrung!4 that, because the Treaty

makes no provision for Article 177
References in respect of alleged failure
to act on the part of Community insti-
tutions, national courts have no juris-
diction to order interim measures
pending action on the part of the insti-
tution concerned. Instead, the appro-
priate interim relief must be sought
directly from the Commission and, if
unsuccessful, from the Court of First
Instance or from the European Court
under Article 186 of the Treaty in the
course of subsequent annulment pro-
ceedings pursuant to either Article 175
or 173. :

1 Judgment of 12 December
1996, not yet reported.

2 At paragraphs 17 and 18

3 At paragraphs 28 and 29

4 Judgment of 5 December
1996, not yet reported.

5 See Merck & Co. Inc. v

Stephar BV and  Petrus
Stephanus Exler (1981) ECR
2063 '

6 Judgment of 26 November
1996, not yet reported.

7 OJ 1989 L40/1

& Commission press release IP
(96) 1244 of 20 December
1996

9 Judgment of 14 November
1996, not yet reported

*10 The full reasoning of the Court
is set out at paragraphs ]5 -26
of the judgment. The decision
can be regarded as the flipside
of the rule that employees can-
not contract out of their rights
under the Directive, cf. Berg v.
Ivo Marten Besselsen [1989] 3
CMLR 817.

1T cf. Articles 3 and 8 of the pro-
posed Directive

12 Enderby v. Frenchay Health
Authority [1993] ECR 5535:

Royal Copenhagen [1993]
ECR 1275

13 Zuckerfabrik Suderdith-
marschen &  Zuckerfabrik

Soest [1991] ECR 415; Atlanta
Fruchthandelgeselischaft &
others v Bundegansstalt fur
Landwirthchalt [1995] ECR
3761 ﬁ

14 Judgment of 26 November
1996, not year recorded.

152



153

Constitutional Right to Legal Aid
in Civil Matters

The Free Legal Advice Centres (FLAC ) and the Coolock
Community Law Centre (CCLC) recently joined forces to make
oral submissions to the Oireachtas All Party Committee on the

Constitution. Submissions were made by Gerry Whyte,
chairperson of the CCLC and Siobhan Phelan, chairperson of
FLAC to a meeting of the Committee on January 28th last.

n addressing the findings of the

Constitution Review Group, took

issue with the rejection by the Con-
stitution Review Group of the argu-
ment for the express insertion into the
Constitution of specific socio-econom-
ic rights like, for example, the right of
access to healthcare, the right to shelter
and the right to legal aid.

Whyte opened the submissions to
the Group by arguing that one of the
functions of the Constitution is to pre-
scribe the values and rules in accor-
dance with which our society should be
organised. Given that social exclusion
is one of the most serious problems
confronting our society, both CCLC
and FLAC believe that the Constitution
should seek to promote social inclusion
through the recognition of socio-eco-
nomic rights and, in particular, the right
to legal aid. He submitted that the stat-
ed view of the Review Group that per-
sonal rights to freedom from poverty
and to other specific economic entitle-
ments were political matters,! was a
view premised on one perspective of
democracy which both FLAC and the
CCLC reject. In support of his argu-
ments he referred in particular to the
new Constitution of the Republic of
South Africa which expressly provides
for the right to adequate housing, the
right of access to health care services,
sufficient food and water, the right to
sufficient social security and to basic
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education.

Addressing the Committee on the
issue of the constitutional recognition
of the right of effective access to the
courts, Phelan said that while the two
organisations had campaigned since
their inception for the provision of a
comprehensive scheme of legal aid in
civil matters, this campaign was
inspired by a more fundamental com-
mitment to the aspiration of equal jus-
tice for everyone. FLAC and the CCLC
see legal aid as being just one of many

components necessary to make the

legal system accessible and in focusing
on the right to legal aid as an access to
justice issue, the groups recognise the
pervasive role of the courts in the
administration of justice in this country.
In their view, therefore, the provision of
legal aid should also be accompanied,
inter alia, by:

s improved education and research
initiatives in respect of poverty
issues, '

¢ measures to simplify procedures
and legal process,

¢ the widening of locus standi rules
to give third party intervenor rights
to relevant public interest groups

Phelan adopted a two-prong
approach in arguing for the constitu-
tional recognition of a right to legal aid
in civil matters, as follows:

(I) Theoretical
Approach

First she pointed out that our Constitu-
tion employs the language of rights.
The language of rights in itself, howev-
er, has been said to distost reality
because it gives the false illusion of an
“abstract universalism”.2 When we rely
on constitutionally protected rights we
promote the fiction that the legal sys-
tem has a clear perspective on the
requirements of fundamental justice
and has the mechanism to protect that
vision of justice. In fact, there are no
‘just’ certainties and the legal system,
as we know, is largely a political cre-
ation which reflects the dominant val-
ues of the society in which we live and
is not a creature of an independent,
power and politics free systern of jus-
tice. '

As a result the language of rights,
Phelan submitted, often serves to dis-
guise the structural exclusivism of the
legal system. So why is it important to
have an effective right of access to the
courts? Such a right is only important if
it can be enforced or used by the indi-
vidual or group to give a just solution
to a particular problem having regard
to the applicable law. Yet the law itself,
like the notion of a ‘right’, is a social
construction. It is created and shaped
by individuals and therefore is ill-
equipped to respond to marginal inter-
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ests. Those individuals who continue
to be influential in the law-making
process have a perspective on the
social world (as we all do) in which
they live and a socially determined
understanding of how that world
should be. Groups excluded from the
. law making process are often the poor-
est. Constitutional]y pmtcctmg a right
to legal aid ensures that they can have
an input into the law making. In this
way one can seek to legitimise the
Constitution as a document which rep-
resents the values of Irish society and
not just those members of society who
traditionally have been active in
developing the law. Our Constitution
expresses its commitment to the
equality of all persons under the law
and the personal rights of all. To give
any reality to these fundamental prin-
ciples for poor people, the Constitu-
tion must also provide the means for
furthering equality and for vindicating
personal rights using the law.

The recognition of a constitutional
right of effective access to the courts
and the corresponding right to legal
aid would help to create opportunities
for marginalised groups to confront
the legal system and in time this would
lead to a heightened understanding of
the position of the marginalised and in
turn to an improved response to that
position.

(I1) Practical
Approach

Turning to the second prong of her
argument, Phelan said that a right of
recourse to the courts to defend and
vindicate a legal right has long been
regarded as a personal right of the cit-
izen.3 Much of the debate concerning
the existence of a right to legal aid
hinges on the courts’ interpretation of
constitutional due process and equali-
ty clauses. In Canada, for example, the
right to legal aid is said to inhere in the
individual because of notions of fun-
damental fairness, fair procedures and
the right not to be deprived of one’s
liberty, except by due process of law.4
In this jurisdiction it has been claimed
by some authors that the concept of
natural justice and the wider substan-
tive and procedural guarantees of
basic fair procedures afforded by the
Constitution, provifle the citizen with

a guarantee of basic procedural fairness
which incorporates, in some circum-
stances, the right to legal representa-
tion.> A further common argument
advanced elsewhere and one actually
canvassed by the Constitution Review
Group is that entitlement to legal aid
springs from the notion that individuals
are entitled to effective access to the
law. This is a weighty argument in this
country given that the right of access to
the courts is already recognised and
protected in the Constitution.® In the
Supreme Court decision in Murphy v.
Greene the right of access to the court
was identified as being one of the
unenumerated rights-derived from Arti-
cle 40.2.1 and its interaction with Arti-
cle 34.3.1.7 _

Despite the common reliance in all
Western legal systems upon variations
of principles of due process and equal-
ity to ground a right to legal aid in
criminal cases, there is a general and
common reluctance to extend these
principles to justify the free provision
of legal representation in non-criminal
cases. This refusal to extend these gen-
eral principles to non-criminal cases is
arbitrary and unjustified and can only
be defended by reference to a narrow
and artificial understanding of concepts
such as personal liberty and fairness.

Explicit constitutional recognition of

a right to effective access to the courts
is necessary o give the democratic
right of all to participate in the law
making process due recognition. A
right to legal aid would enable poor
people to use the legal system to tackle
poverty by vindicating income generat-
ing rights, like their employment and
social welfare rights (currently exclud-
ed under the legal aid scheme), to allow
for the further enumeration of substan-
tive rights which would redress power
balance and systemic inequities for
marginalised people e.g. the enumera-
tion of rights to fair procedures in alien
cases. FLAC/Coolock also argue that
civil legal aid is ‘a necessary tool to
ensure that other constitutional and
statutory rights are not ‘merely aspira-
tional e.g. the right to a good name,8 the
right to a redundancy payment,? the
enforcement of social rights under
international law as evidenced in the
arrears in social welfare recently paid
to Irish women under the EC Equality
Directives. As the Supreme Court said

in McDonald v. Feely, a case involving
the housing rights of itinerants in the
context of the duties imposed on a
local authority to develop a housing
scheme under the Housing Act, 1966,
the duty to prepare such ‘a scheme
would seem to involve a correspond-
ing duty to operate such scheme.!0 The
existence and recognition of legal
rights and obligations also implies that
they should be respected in reality.
Often these substantive rights can only
‘be enforced by recourse to legal action,
but there is no entitlement to legal aid
to do so. Thus, in many cases, there is
no reality to these so-called rights.

The relevant
progression in Irish
constitutional
jurisprudence

A constitutional right to legal aid is
already implicit in existing constitu-
tional principles, such as the Courts’
obligation under Article 34.1 (o
administer justice; the right of every
citizen under Article 40.1 to be held
equal before the law; and, the protec-
tion of the unenumerated ‘personal
rights of the citizen under Article 40.3.
As early as 1966 the High Court decid-
ed that having regard to the provisions
of Arts. 34.3.1 and 40.3 of the Consti-
tution, citizens have a right to have
recourse to that court to question the
constitutional validity of any law or to
assert or defend a right given by the
Constitution.! It would seem to follow
that persons should not be deprived of
their rights by virtue of their socio-
economic class. To apply the oft quot-
ed phrase of the European Court of
Human Rights in the Airey Case!? (o
the Constitution, it must surely be
intended that the constitutional guaran-
tee of certain personal rights be not
merely “theoretical or illusory”, but be
“practical or effective”.!3 Civil and
-political rights expressly protected by
the Constitution cannot be divorced
from socio-economic- rights. Despite
this incontestable fact, most attempts
to establish that the State has a consti-
tutional duty to assist the civil litigant
who is denied real access to the courts
because of poverty have tr ﬂdmond]]y
failed. ‘

Yet if one looks to the decision of
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the Suprs
(Healv
sion m:
where

that the

justice o considered in relation
to the xeriousness of the charge

brought against the person and the
consequences involved for him, one
finds that the courts have already
accepted the basic tenet of the argu-
ment for a constitutional right of the
civil litigant to legal aid, that is, due
regard to the requirements of fairness
and justice in the given case.!S The
Healy decision was based upon an
interpretation of Article 38.1 of the
Constitution involving the right to trial
in due course of law. However, if one
has regard to other rights guaranteed
by the Constitution, for example, the
right to bodily integrity, the right to
religious freedom, the right to educa-
tion, the rights of the family, the guar-
antee of freedom of association, the
right to a good name, surely the
requirements of fairness and justice in
many circumstances involving these
rights must also require that the impe-
cunious individual be financially
aided in presenting their case. If one
has regard to the consequences for the
persons or people concerned if denied
the ability to enforce any of these sub-
stantive rights, it would seem that
legal aid must be readily available and
implicitly guaranteed by the Constitu-
tion in all such cases. Lardner J. went
some distance towards recognising
this implicit constitutional require-
ment in wardship proceedings in the
case of Stevenson v. Landy.16 In that

case Lardner J. found that the dicta of

the Chief Justice in Healy applied to
wardship proceedings. He concluded
that where the welfare of a child is
concerned it is necessary, having
regard to the requirements of the Con-
stitution and the administration of jus-
tice, that any persons with a
worthwhile contribution to make to
the decision making process should be
heard. Having reached that conclu-
sion, he quashed the decision of the
Legal Aid Board to refuse a legal aid
certificate to the child’s natural’ moth-
er V7

The Irish courts have recognised a
constitutional right to legal aid where
a defendant is at risk of losing his lib-
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hie sense of incarceration fol-
fovang conviction. It is no great leap
therefore to extend that constitutional
protection to cases where one’s liberty
may be curtailed, for example, under
mental treatment legislation or in
immigration cases - and to cases

where the liberty and security of the

_person is affected as in cases involv-

ing the rights of members of the trav-
elling community or cases involving
one’s right to social security payments
or to resist eviction.

Conclusion

Within existing frameworks for the
treatment of poverty, it is fair to say
that legal aid is perceived of as a ‘ben-
efit’ rather than as an ‘entitlement’
and this evaluation, reflected in the
failure of the Constitution Review
Group to recommend the inclusion of
a separate provision in the Constitu-
tion for a right of effective access to
the courts, impacts upon the potential
use of legal aid as a tool to facilitate a
more equal society. The Civil Legal
Aid Act, 1995 puts on a statutory foot-
ing the Scheme of Civil Legal Aid in
place since 1980. The Constitution
Review Group anticipated that the
Act. which specifies the criteria gov-
erning the grant of legal aid, will in
time bLJUdIC!dHy interpreted as giving
certain enforceable legal rights to
legal aid.!8 It is the view of FLAC and
the CCLC, however, that the new Act
is incapable of providing meaningful
‘access to justice’ because it dictates
narrowly the form and category of
person and case for which legal aid is
available and therefore does not ade-
quately vindicate the constitutional
right of access to the courts. A statuto-
ry entitlement to legal aid can not be
readily used to challenge existing
social injustices because many such
injustices are not perceived as being
injustices at all when measured by the
narrow terms of reference of the state
administrators of the ‘benefit’ of legal
aid under the Act. A more dynamic
and pro-active protection of the
human rights of the poor in Irish soci-
ety is required and FLAC and the
CCLC believe that an important first

step in this process is the express:

recognition in the Constitution of a
right to legal aid in civil matters. Q
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MEDICO-LEGAL
SOCIETY OF IRELAND
- Forthcoming Lectures

Lecture: ‘A Judge’s View’ by
Judge Frank O’Donnell

Date: Thursday, 27th February,
1997 ’

Venue: United Service Club, St.
Stephen’s Green

Time: 6.30 pm

Lecture: ‘Confessions in
Custody’ by Dr. James McKeigh,
Consultant Psychiatrist, Denis
Hill Secure Unit, London

Date: Thursclay, 3rd April, 1997
Venue: United Service Club, St.
Stephen’s Green

Time: 6.30 pm.

Those wishing to dine at the
Club after the lectures should
give advance notice to

Mary MacMurrough Murphy.

THE BAR COUNCIL OF IRELAND

in association with
THE FAMILY LAWYERS' ASSOCIATION

Present a conference to mark the introduction of divorce in Ireland
"The Irish Law on Divorce - Substance and Procedure"

On Saturday, Ist March 1997 (registration at 9,30 a.m)
In the King's Inns, Henrietta Street, Dublin 1

10.00 - 10.30 The Family Law (Divorce) Act, 1996 - A Critique, Pat Horgan B.L.
10.30 - 12.00 Substantive Aspects of Divorce '

Speakers: Dervla Browne B.L.,
Inge Clissman S.C. (Succession Rights and Causes of Action Against The Estate of
A Deceased Spouse) Cormac Corrigan B.L. (Pensions)

12.0 - 12.30 Property Adjustment Orders & Judicial Discretion, Gerard Durcan S.C.

12.30 - 1.00 Separating By Agreement in a Post-Divorce Society
Catherine Forde B.L.

1.00 - 2.00 Lunch
2.00 - 3.00 Procedural Aspects of Divorce

Speakers: Mary O'Toole B.L.,

Meliosa Dooge B.L. (High Court Procedures)
Raghnal O'Riordan B.L. (Forms and Precedents)
Nuala E. Jaclcson B.L. (Lnterlocutoqy Applications)

3.30-4.00 Questions and Answers. Chairperson: Anne Dunne S.C,

4 Upper Ormond Quay
Dublin 7
Tel (01) 873 0101
Fax. (01) 872 0678

Eamon Galligan

statutory provisions and cases

Protection Agency

Regulations

ISBN 1 85800 028 9 Hardback £65.00

IRISH PLANNING LAW AND PROCEDURE
New up-to-date guide through the maze of regulations,

Comprehensive coverage of all aspects of planning gives
you invaluable assistance for applications and appeals.

¢ Environmental Impact Assessment
¢ Enforcement time limits and the impact of Building .

* Re-zoning, section 4 resolutions, halting sites °
* Planning and conveyancing guidelines

I—l'

ROUND HALL
Sweet & Maxwell

The Irish Law Publisher

To request information on our

publications or a free catalogue,

please contact Alison Caldwell, ©
Marketing Executive

ANNUAL REVIEW OF IRISH LAW 1995
Raymond Byrne & William Binchy

The most comprehensive and convenient source Jor
Irish judicial and statutory developments!

The latest volume in the widely acclaimed series, Annual
Review of Irish Law 1995 provides you with a perceptive
analysis of legal developments for the year.

* Recent changes in planning applications, planning
appeals and exempted development provisions .
* Role of planning authorities and the Environmental

Discussion of every important decision by the
Superior Courts - including significant Circuit Court
decisions

*  Over 200 reported and unreported judgements
Outline of every Act of the Oireachtas

* Proposals for change in the law

Statutory Instruments

ISBN 1 85800 076 9 Hardback £85.00
Other volumes in print: 1987-1994
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A DOUBLE LIFE
by T'F. O'Higgins
Townhouse Press Dublin

om O'Higgins has written a delight-

ful and most interesting book deal-

ing with his life and times spanning
the last eighty years.

When dining in the Kings Inns last year
Tom unexpectedly arrived to dine at the
Benchers table and told me that he had just
handed in the first draft of his book to the
publishers. He had begun writing some
years before, intending to leave an account
of his life for his children and grandchil-
dren but, as he warmed to the task, what
might have been an essay developed into a
book.

Considering the extraordinary family
from which he comes and his early memo-
ries of life shortly after the foundation of
the State, his school days in Clongowes, his
career in the FCA, his distinguished career
at the Bar and as a politician and his career
as a Judge in three different Courts in two
different jurisdictions, I enthusiastically
awaited publication of the book. Though I
was apprehensive that it might be difficult
for such a diverse life and so many careers
to be summarised in any lucid or interesting

way (with all due respects to the author).

When the book was launched before
Christmas I had intended reading it over the

Christmas vacation. However, like so many

books published nowadays it has a very
fine index and I began to "nibble" at the
book by reference to certain periods in the
author's life and certain persons about
which T was anxious to read his views. I
quickly became enthralled by the book and
managed to read it within a very short
space of time, notwithstanding the usual
end of term/end of year pressure of work,

As one of the author's former colleagues
who had the pleasure of working with him
and later of appearing before him in each
Court in which he sat I derived great plea-
sure from reading his account of events
which I remember. But more captivating is
his account of the earlier part of his life, the
people he met, the issues with which he
dealt both at the Bar and in politics, of his
family life, his life on Circuit and his many
acquaintances and his observations on the
great political events and issues of the last
fifty or sixty years, his very modest account
of how close he came to being President of
Ireland and many other insights into his
life.

It is a book which those who knew him
and worked with him in any walk of life
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‘will greatly enjoy reading
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, for it reflects
very much the person we all know and
admire. For those presently at the Bar who
did not have the pleasure of knowing him
or working with him or appearing before
him they will marvel at the diversity of the
life which he led while carrying on one of
the busiest practices at the Bar. His remi-
niscences of life on Circuit and those who
practised with him on Circuit will be of
particular interest.

Anybody who picks up this book will
read it from cover to cover and will be the
wiser and the better informed. At the same
time the reader will develop a sense of
warmth towards an extraordinary colleague

- from an extraordinary family who played a

leading role in so many aspects of Irish life

over a long and distinguished career to

date.

The book is modestly called "A Double
Life". It could just as easily and perhaps
more appropriately have been entitled "An
Octagonal Life". I strongly recommend it.

~ Harry Whelehan, S.C.

INDEX TO STATUTORY

INSTRUMENTS 1987-95

inding Irish legislation is a task
which has bedevilled Judges,
lawyers, civil servants and librarians
among others, for many years. It is clearly
a fundamental task for lawyers and vital for
the provision of access to justice for the cit-
izen. Our complicated history is only too
keenly shown in the variety of legislation
which must be searched. The lack of cur-
rent indexes was a serious impediment to
research until recently with the launch by
the Office of the Attorney General of a pro-
gramme to make the laws more accessible.
This programme has as its centrepiece
the publication “as in force” in electronic
form of the entire body of legislation in
force in Ireland whether passed by
Parliaments which were: Irish; English;

British; United Kingdom or Irish. This
ambltlous project goes to tender in the ver y
near future. On completion, the project will
result in a revolution in Irish | legal research
and will make the identification of all rele-
vant legislation possible.

In the meantime the Ofﬁce has resumed
the printing of indexes which had ceased to
appear regularly. The latest of their publi-
cations is the index to Statutory
Instruments  1987-95. Available in
December 1996 it is the tenth in‘the series
of official indexes covering the period from
1922-1995. Published in hdxdback at the
very reasonable price of £12 the index is a
welcome up-date of an essential research
tool. The index follows the 1 layout of others
in the set providing
1) an alphabetical list of Slcm,ltoxy provi-

sions showing SlIs made thereunder
2) an alphabetical list of SIs {;howing the

Statutory authority under which each

was made
3) an appendix_listing instruments which

have been the subject of directions under

S2 of the 1947 Act.

This publication is anotherfstep in the
process undertaken by the 'Auomey’s
Office to make legislation more accessible.
Earlier last year the Office published the
Index to the Statutes 1922-95 at a cost of
£25. That index gives details of the effect of
legislation enacted since 1922 on all
statutes enacted before and after 1922. The
index will now be produced on an annual
basis thereby ensuring its continued curren-
cy. k

The lack of indexes in the past resulted
in the publication of commelcm] indexes -
Humphreys Index to Statutory Instruments
1922-86 and more recently the Legislation
Update in Irish Current Law Statutes
Annotated. These services have proved
very useful over the years but the publica-
tion of official current indexes at a reason-
able cost are an essential pzul of making the
laws of the State accessible. ,

‘An Irish legal database was first given
serious consideration in the early 1980°s

1!

when the National Board for Science and .

Technology did a feasibility study and host-
ed a seminar on the topic for interested par-
ties. For those who have been waiting since

then, this index is a welcome assurance of

the commitment in the Attorney’s Office to
making legislation accessible to all. The
Attorney and his Office must be congratu-
lated, both for that commitment, and for the
work which has been done to date.

~ Jennefer Aston
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PRACTICE AND PROCEDURE
IN THE SUPERIOR COURTS,
by Benedict O Floinn,
(Consultant Editor Sean Gannon):
Butterworths (1996). £ 95.00.

here was a time when it was simply

not decent to greet a text book on

Irish law with anything other than
gratitude and criticism would have appeared
churlish in the extreme. Irish legal text
books were out of print, out of date and usu-
ally obtainable only by bidding for them at
an auction of the library of a deceased col-
league. The first flower in this publishing
desert in recent times blossomed with the
publication of Professor John Wylie's mon-
umental work on Irish Land Law in 1975
(where, like the book now under review, the
consultant editor was a judge of the High
Court, Mr. Justice Kenny). Gratitude for
Professor Wylie’s book was'exceeded only
by admiration for its scope, quality and use-
fulness. :

In the years that followed, more text
books began to appear on Irish law such as
(to name only a few) Professor John Kelly’s
book on the Irish Constitution (1980), Mr.
Justice Ronan Keane’s book on Company
Law in the Republic of Ireland (1985),
Patrick Ussher’s book on a similar subject
(1986)., David Morgan's and Gerard
Hogan’s book on Administrative Law

(1986) and so on. The rate of publication of

text books on Irish law began to increase at
an exponential rate in the mid 1980s and has
continued ever since. Whereas once there
was incredulity that a few text books on
Irish law were published at all, there is now
incredulity at the range and extent of the
books published, many of them competing
in the market for the core topics such as con-
tract, land law, criminal law and so forth and
many of them exploring relatively obscure
and even esoteric corners of the legal and
forensic landscape. No longer does the prac-
titioner automatically buy every new text

book published on Irish law. On the con-

trary, he or she now approaches new works
with a certain casual nonchalance and
enquires whether an expenditure of another
£50.00 or £70.00 is really worthwhile

Let it therefore be said at once that it
must now be something approaching profes-
sional negligence for a litigation practition-
er not to either own or to have ready access
to Benedict O Floinn’s magnificent new
work on practice and procedure. If the book
were nothing more than the gathering
together and consolidation of the many and
varied changes, additions and amendments
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which have been made to the Rules of the
Superior Courts since the last consolidation
in 1986, it would on that account alone be
invaluable. For example, the necessity to
amend Order 11 and to introduce a new
Order 11A following the enactment of the

Jurisdiction of Courts and Enforcement of

Judgments (European Communities) Act
1988 meant that the practitioner had to con-
stantly scurry between the basic 1986 vol-
ume of the rules and Statutory Instrument
No. 14/1989 (and Statutory Instrument No.
10171994 following the insertion of Order
11B covering service under the Hague
Convention). That inconvenience, fraught
as it was with the risk of overlooking or
misinterpreting the rules in their amended
form was repeated as the flow of amend-
ments to the rules continued throughout the
late 1980s and 1990s, a product and reflec-
tion of the increasing torrent of legislation,
Aside from the revised rules on service out
of the jurisdiction, protective measures and
enforcement of judgments all pursuant to
the 1988 Act, new rules were introduced in
areas as varied as bankruptcy (The
Bankruptcy Act, 1988), company law and
examinership (The Companies (Amend-
ment) Act, 1990 and the Companies Act,
1990), admiralty (The Jurisdiction of Courts
(Maritime Conventions) Act 1989), family
law (the Judicial Separation and Family
Law Reform Act, 1989 and the Family Law
Act 1995), procedure (Courts and Court

Officers Act, 1995), nurses (The Nurses Act

1985), patents (The Patents (Amendment)
Act 1992), solicitors (The Solicitors
(Amendment) Act 1994) and so on.

But Mr. O Floinn’s book is far more than
a mere consolidation of the rules, however
useful that in itself would be. Instead, he has
engaged in a painstaking annotatioh of the
rules in which he provides not only helpful
cross-references to other rules or the appro-
priate statutory instruments, but also to
(mainly Irish) case law and academic writ-
ing dealing with the rule or a particular
phrase in the rule in question.

For example, Order 31 Rule 20(2) con-
tains the innocuous sounding rule that
where privilege is claimed for a document,
the court may inspect the document for thé
purpose of deciding as to the validity of the
claim for privilege. Set out in the annotation
is a concise summary of the rules governing
privilege and a reference to virtually every
Irish case of note on the topic ranging from
Kerry County Council -v- Liverpool
Salvage Association (1905) 2IR 38 to
Greencore Group Ple -v- Murphy (1996) 1
ILRM 210. If your problem is that some-

body is seeking inspection of “business
books™ under Order 31 Rule 20(1), you will
learn from the annotation to this rule that the
relevant definitions of “business books” are
contained in section 9 of the Bankers Books
Evidence Act, 1879 and 1959 but that in
O’C -v- D (1985) IR 263, the deﬁiﬁilion was
deemed not to extend to correspohdence.

One of the difficulties facing any writer
on the subject of practice and procedure is
that many of the. decisions which are made
are not reserved judgments and are deliv-
ered ex tempore in respect of which there
may be no note or an inadequate note of the
Jjudgment. For example, from time to time
orders have been made by the High Court
whereby letters of request (or letters rogato-
ry) have been issued directed to a court in a
foreign jurisdiction requesting that court to
summon before it a person subject to the
jurisdiction of that court for examination
and cross-examination (and if 11ec¢ssle’)' the
production of documents) for the purpose of
litigation which is taking place in Ireland.
Such an order can be applied 101 under
Order 39 Rule 5 as was done in the Banco
Ambrosiano litigation and (more recently)
in the not yet concluded case of Crofter
Properties Limited -v- Genport: Limited.
The decision in Crofter -v- Genport is the
subject of a written judgment of McCracken
J. but may have been delivered tco late for
inclusion in Mr. O Floinn’s book. There is
however no reference to the use of this pro-
cedure in the Banco Ambrosiano litigation
which took place in the late 1980s. This is
not a criticism of the book as such but rather
an expression of sympathy for the difficulty
which an author tackling the subject of prac-
tice and procedure faces because so many of
the decisions are not reduced to a more per-
manent form. It is a measure of the worth
and value of Mr. O Floinn’s book that he has
managed to gather together so many diverse
references where points under the rules have
been decided.

At first sight, it may seem astonishing
that given the flood of Irish legal text books,
it has taken this long for an annotated and
consolidated version of the rules to appear
in a book such as this. However, even a cur-
sory inspection of the book will demonstrate
the enormous amount of work which has
gone into the preparation of this book before
the thought of which other potential authors
must have quailed in the past. The browser
in the book shop cannot skip idly past this
book and it takes its place immediately as a
core addition to any barrister’s library.

~ Michael M. Collins S.C.
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