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Obituary

Mr Justice Thomas F. 0'Higgins 1916-2003

By Mr Justice Tom Finlay

I'have enjoyed the friendship of Tom O'Higgins for the full of 60 years and a golden gift it has been. | therefore welcome the opportunity to write a
short appreciation of him and have decided that it i appropriate that | should exclusively deal with his career as a barrister and Irish judge.

Tom was called to the Bar in 1928, having gained first place and the Senior Victoria Prize in the Bar final exams. He immediately went on the Midland
Circuit. When | joined that circuit in 1944, Tom was not only a busy, popular and able member of it, but held a like position in that part of the Northern
Cireuit covering Cavan, Monaghan and Leitrim.

Though practising on two circuits was not very unusual at that time, it was sometimes the source of mild contention among members of those circuits,
However, Tom's complete integrity and excellent companionship made his position in each circuit entirely acceptable and very popular. The most he had
to suffer as a result of what might be described as his dual mandate, was occasional post-prandial references to him by a somewhat conservative Father

of the Northern Bar as "our brother of the half-blood."

By that time, Tom was a very good advocate indeed, always in complete control of his brief, strong, but never aggressive in argument or cross-
examination and practical in his approach to the problems of any case. He already demonstrated the overriding concern with justice, which was to inform
his entire career as a lawyer, right up to his eventual retirement from the bench of the European Court of Justice.

He took silk in 1954, but later that year, upon the formation of the inter party government, he was appointed Minister for Justice, The position that he
held as the Minister of a key department made not one whit of difference to his manner, or the way he conducted himself. His innate modesty remained
as it had always been and his complete capacity to deal with every person equally on his or her own terms was undiminished.

Upon the defeat of the government in 1957, Tom returned to practise at the Bar as a Senior Counsel. He rapidly became a busy senior, particularly
involved in the common law and criminal side of the work of the courts, He was an excellent colleague to work with, as | did, first as a junior and later,
as a fellow senior. He was wise and shrewd in his assessment of a case, practical in his approach to it and above all, constaxntly concerned with the interests
of his client, who was quite frequently the small man, rather than a targe company.

The fact that his practice mainly involved common law cases, jury tort actions and the defence of jury criminal trials, probably masked for some, the
extent of Tom's comprehensive grasp of the law and his capacity to understand and express a point of law before a court, However, those who had
worked with him at the Bar were not surprised when, upon appointment to the Supreme Court as Chief Justice, he delivered many clear, tucid and
illuminating judgments on complicated questions of law.

Although he worked full-time as a barrister between 1957 and 1973 and at the same time, was an active senior politician and member of the Dail, Tom
never permitted the two activities to invade each other, It was typical of his quiet adherence to principle, even at a cost to himself, that he ceased to
practise as an ordinary junior in Laois or Offaly after he had been elected as a deputy for that constituency, lest there might be an apparent conflict of
interest in his position, on the one hand, as a deputy and on the other hand, as a lawyer practicing in that area. | have no doubt that his career at the
Bar made a significant contribution to its development at a very important time,

Tom was appointed to the High Court in December, 1973 and as Chief Justice to the Supreme Court in October, 1974, resigning from that court upon
his appaintment as a judge of the European Court of Justice in January, 1985,

His contribution to the judiciary, particularly as Chief Justice, has in my view, been very great indeed. Not only did the Supreme Court under his
chairmanship, deliver a number of important decisions dealing with constitutional issues of fundamental rights, but also, Tom gave to the judiciary a
cohesion which | do not think had so clearly existed before that time. He was particularly anxious to reach out to all the courts, ensuring that there was
a close sense of collegiality between all the members of the judiciary. He also greatly improved the refationship between the courts in freland and those
in Northern Ireland. As President of the High Court at that time, | received from him the greatest possible assistance and support on the many problems
I brought to him.

Itis extremely difficult, without using extravagant language (which he would have hated) to adequately describe what a splendid friend and companion
Tom O'Higgins was. On circuit or in the Kings Inns, his sense of humour, kindness and enthusiasm enlivened every occasion when he was present,

He and his wife, Terry, were generous and gracious hosts. Equally, they were splendidly charming and entertaining quests. At the top of my personal list
of priorities, Tom was, on a river bank or fake, the most perfect companion. @
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The Competition Authority
review of professions

Paul McGarry BLY

Background

In 20th March 2003, the Competition Authority held a press briefing to
zunch a report? commissioned by it and prepared by an undertaking called
indecon Economic Consultants. The report purports to be an analysis of the
zctivities of a number of professions in the technical, medical and legal
ields. Despite the coincident launch of hostilities in the Middle Fast, the
event received considerable media attention.

The report is not the culmination of a process, but rather a step in the
angoing evaluation of these professions by the Authority. The Authority is
careful to point out that the report does not represent its own views, but
that it is intended to act as a basis for its ongoing review. The next step
[following consuitation) is that the Authority will publish a report on each
one of the individual professions.

With a view to gathering information, the Authority asked a number of
questions of the Bar Council and Kings Inns; subsequently the consultants
requested information on further issues and circulated an opinion-survey
to individual members of the Law Library. It also appears {from the report)
that a survey of the attitudes to barristers on the part of the general public,
solicitors, and insurance companies was also carried out.

General comments on the report

The consultants set out to examine activities that they considered likely to
restrict competition, and in this context, the notion of price competition is
very much to the fore. The standard phrase: "it is considered that this is
likely to distort or restrict competition on the marketplace” is liberally
sprinkled throughout the document. In fact, the consultants have not
identified any actual example of distortion of competition that is or has
taken place.

Despite this reliance on potential restrictions as a basis for its findings,
where the report is open to serious question is in the lack of any argument
advanced in support of these conclusions. The modus operandi appears to
have involved the making of general observations, requests for the views
of the professional representative bodies, followed by the statement that it
did not accept these views. In most instances, where the report is critical
of the rules of the profession, there is no alternative argument advanced
in favour of the consultants' view.

Unusually for a report of this type, the consultants place heavy emphasis
on & form of “opinion survey” (much like an opinion poll] where they
appear to have asked samples of certain groups (general public, solicitors,
insurers) whether they believed that there was sufficient price competition
between barristers. The relative value of this unscientific approach is
exemplified by the finding that although a significant proportion of the
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general public believe that there is little or no price compet.
barristers, the report goes on to state that 90% of the same se.
general public had not come across a barrister {in a professional .
the previous five years.

The issues canvassed by this simplistic opinion survey are irrelevant i ar.
realistic assessment of the market because they are entirely subjective. Th
only issue on which opinion does not appear to have been canvassed is the
one that is the most relevant, i.e. whether there is a demand on the part of
any of those questioned for a change in relation to certain practices, and
if so, what change, and why.

Any analysis of a sector from a competition viewpoint must start with an
objective assessment of the factual conditions in refation to the market,
This applies regardiess of whether the investigation is into competition
between two shops in a small town or in relation to the provision of
barristers’ services throughout the jurisdiction as a whole.

It is wholly inappropriate to arrive at conclusions of the type contained in
the report without first defining the market, the number and size of the
operators on the market (both supplier and consumer), the nature and type
of the services provided, the cost of delivery of the service, the type of
customer that receives the service (and a corresponding analysis of that
operator), the ultimate price to the consumer, comparisons between a
range of similar services provided by reference to price, and so on.

Such an approach might be described as an expert economic analysis of the
market and would be the most basic proof required if, say, a party
considered making an application to the courts for a declaration that
another party was in breach of the Competition Act. The fact that the
consuttants have not examined any of these criteria leads to the inevitable
conclusion that this report cannot be described as an objective fact-driven
analysis of the market.

To examine the nature of a rule from a competition perspective, it is
necessary to look at the actual effect of its operation on the market. in
order for a competition body to show that a rule or practice should be
changed, it should proceed on the assumption that the change would
result in

{a} the provision of services which clients do not presently have, and
which they desire o obtain and for

(b} that the change will result in more cost effectiveness in the provision
of legal services, and that this cost effectiveness would revert to the
original client.

Where they conclude that a rule or practice may distort competition, the
consultants also appear to have ignored the question as to whether this
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rule or practice may be objectively justified. This is a fundamental principle
of competition faw and it has been the contention of the Bar Council that
in circumstances where a rule is seen to be restrictive of competition, then
it can be objectively justified in the interests of public policy and the
administration of justice.

Having overlooked many of the fundamental requirements for an
examination of the relevant market and failed to provide any basis for the
conclusions, it is tempting to form the view that the conclusions were for
some reason inevitable. It is unsurprising that this illogical directional
approach to the study has resulted in the following generalised statement:

" The facts point towards a profession in which normal competitive
behaviour is facking or absent altogether.”

Practices [ rules not regarded as
restricting competition

If the initial questionnaire can be regarded as having identified the issues
about which the Authority and the consultants were anxious to discuss,
then the report can be said to highlight those practices and rules that
potentially restrict competition. In this regard, the report is at least as
interesting for what it omits as for what is included.

The consultants requested the views of the Bar Council on a number of
issues that do not feature in the conclusions ar that are expressly regarded
by the consultants as not likely to restrict competition. These include the
following:

the existence of senior and junior counsel,

the manner in which panels of barristers in specific areas (insurance,
the state) are organised,

the operation of the practice of “no foal no fee",

the self regulating nature of the disciplinary procedures, and

the requirement that a barrister's practice be her/his primary
occupation.

Comment in respect of some of these issues is ignored, leading to the
conclusion that the consultants did not consider that they do restrict
competition. Others are the subject of favourable comment in the report;
one example is the disciplinary procedures where the consultants state:

“we have reviewed the procedures and believe they are designed to
protect consumer interests and high standards in the profession. We do
not believe they restrict or distort competition on the market."s

The consultants also concluded that:

“the arguments submitted by the Bar Council in support of the
existence of a senior rank within the barristers' profession are justified
on competition grounds. As well as providing a signal of high guality to
solicitors and clients, the title also provides a career structure to more
junior members (in the same way as a hospital consultant does in the
medical profession or university professor does in the academic world)
and this acts to increase the level of competition on the market, other
things being equal.™

Even insofar as the above items are concerned, it is disappointing that the
consultants appear to have refused to go further and accept the arguments
of the Bar Council to the effect that certain of these characteristics and
practices might actually enhance competition.

3. This passage is at para. .56 of the report. 4. Para, 595 infra.

Practices / rules alleged to distort competition

Set out below are the main objections raised by the consultants to
barristers' practices, together with a commentary on each. it is worth
repeating that the conclusions appear to be derived from a combination of
the opinion survey and the straightforward rejection of the arguments
advanced by the Bar Council, The conclusions in relation to the provision
of educational courses at Kings lnns are omitted, although examination of
same clearly recommends itself.

One further general observation relates to the ongoing comparison in the
report between the situation in Ireland and that pertaining to practice at
the Bar in England and Wales, The conclusions in the report are remarkably
similar to those issues that have already been the subject of adverse
comment by the Office of Fair Trading there, Interestingly, some of those
comments have already been the subject of a rethink arising out of recent
scandals in the corporate sector. It has never been the case that the
barristers' profession in Ireland can be objectively or realistically compared
with that in England and Wales, given the different rules that apply, the
size of the market, the nature of the solicitors' profession there, and so on.
It is strange that the consultants did not examine other good alternatives
for comparison available elsewhere, for example individual Australian
states, Scotland, and South Africa,

1. The absence of remuneration of devils during their
period of pupilage is likely to act as an entry
barrier to the profession.

This issue has been examined over the past ten years and on a number of
occasions by the Bar Aside from the liability (and insurance) issues
swrounding the creation of a contractual relationship between master and
pupil {or the Bar Council and pupil), the suggestion has always been
rejected by a farge majority of pupils themselves. The suggestion that fack
of remuneration acts as a barrier to entry is not supported by any statistical
fact. Indeed it is easy to see how a system that provided for pupils to be
paid in their first year would lead to a higher rate of barristers leaving
practice once the period of pupilage had ceased.

The reason why pupils are not paid is because they are still completing their
formal training and educational process. This training is provided free to
them by experienced practitioners who help them to leam the practicalities
of their trade. There is no obligation on the pupil to perform work for their
master, and in reality it is the pupil that selects the person who is to
become their master. It is because of this and because of the fact that the
master devotes a considerable amount of professional time and energy (o
assisting the pupil, that at one stage it was considered more appropriate
for the master to be remunerated. In addition, pupils are entitled to
undertake work on their own account when they commence in practice
and itis presumed that if they were in a form of contractual relationship,
this would no longer be the case,

The cost barrier to entry identified by the consultants is not significant
given that the cost of entry into the profession is already very low by
comparison with other professions. A barrister commencing in practice
benefits from having no overheads, low insurance premium, reduced
subscription rates and access to common services because of the pooling
of resources and expertise in the Law Library. Compare the cost of
commencement in practice of a newly called barrister to that of a dentist
or medical practitioner establishing a practice.
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Finally, if masters were required to pay their pupils, it is certain that there
would be a dramatic decrease in the number of persons available and willing
to act as pupil masters, and this could not be said to be in the interest of
prospective pupils, the profession and the system of justice as a whole.

2. The rules preventing barristers from advertising are
likely to restrict the operation of competition
between barristers.

Comparative advertising in any profession has only recently been allowed
on a limited basis, and attempts at European level to expand the concept
have been largely unsuccessful. The restrictions on advertising by the
solicitors' profession have been the subject of a complete volte-fuce on the
part of the regulators of that profession over the past 10 years. The initial
liberalization of advertising in that profession was the result of
competition-type arguments not dissimilar from those contained in this
report. It is now generally accepted that - contrary to the conclusion in this
report - some forms of advertising have the actual effect of driving up the
cost of litigation and are not in the public interest.

It is always tempting for consultants to conclude that more advertising
reduces cost and increases competition. It is not clear to whom it is
envisaged a barrister would direct herfhis advertising, given the nature of
the market for barristers’ services. It may be that a barrister that opted to
advertise would be less likely to be instructed by a potential client that
came across herfhis publicity. Interestingly, since the Australian
competition reguiators insisted that the Bar remove the restriction on
advertising in 1997, the number of barristers that chose to advertise can
be counted an the fingers of one hand, it appears that their experience was
not exactly favourable. Although it can be said that advertising has a role
to piay in lowering the standard and quality of service, it has yet to be
shown that it has the effect of enhancing competition.

3. The prohibition on clients directly accessing the
services of barristers in all areas of work (including
contentious work) is likely to restrict competition
between barristers.

4. The customs and traditions serving to minimize the
number of 'solicitor advocates' in the superior
courts limit the supg)ln—substitutability between
the two branches of the legal profession and
therefore are likely to restrict competition on the
market for barristers' services.

These two conclusions are complementary and can be examined together.
independent referral is one of the core principles that defines the nature
of the work of a barrister. The Bar has always advanced the view that the
differentiation between the functions of litigator and advocate reflects
important differences of function.

The work of a barrister in the context of litigation largely depends on the
exercise of individual skill and judgment. There is a genuine public interest
in the availability of skilled advocates and ensuring that the widest possible
number of same are available. Barristers have to remain objective and
independent and they have overriding duties to their client and to the
court. They are not equipped for direct dealing with the public and they
cannot handle clients’ money. As a result, their overheads are low and
chients receive the highest standards at the most competitive price,

If this conclusion is followed up, there would be one legal profession and
all of the best advocates would work for the largest and most expensive
firms based in Dublin, 1t is inconceivable that the client who is financially
or geographically challenged would be able to avail of the services of the
leading advocates. The USA is a good example of the type of system that
might emerge if the professions were fused, and there, the cost of taking a
case to court is probably the highest in the common law world.

Without the availability of a separate indese
solicitors would be severely diminishe
available equally to every solicitor, and t¢
their size or charecteristics. A solicitor &
member of the Bar who has the ne experience and knowledge to
provide his client with the best quality . Thisis a particular feature
of the market for barristers’ services where selicitors represent the ultimate
consumers and advise them in relation te the selection of a barrister to
represent them in litigation. This was not picked up on by the consultants.

wdent Bar, competition among
vy member of the Irish Bar is
ery firm of solicitors, whatever
ws that he can call upon any

Interestingly, there has been no great o
public or from members of the solicitors’ prefession for a relaxation of this
rule. Perhaps this is because solicitors aliready enjoy rights of audience
before the superior courts. More fikely it is because the structure of the
solicitors' profession in Ireland, with o
firms consisting of three lawyers or less, m. o
for such firms to engage the services of arvy barrister to deal with whatever
littgation problem arises. Therefore, smatl {irms of solicitors can choose
from one of 1,400 barristers on a casc-by-ase basis.

and either from the general

Direct professionai access {DPA) does exist at present, in a limited form and
subject to the person requiring access, muking an advance application to
the Bur Council. The author can see this system further developed so as to
avoid the requirement that in order to avail of DPA, a person must be a
member of another professional body ard apply to the Bar Council in
advance, The obligation to ensure that the advice sought does not relate to
contentious matters might be left to the adividual barrister, subject to the
scrutiny of the Bar's professional practices committee, in light of the fact
that this system of self- regulation has obtained the seal of approval of the
consultants hired by the Competition Authority.

5. The prohibition on fully qualified barristers, having
fulfilled the pupilage requirements as well as being
called to the Bar (i.e. in-house barristers), competing
with practising barristers (members of the Law
Library) is likely to restrict competition on the market
for barristers' services.

6. The requirement that barristers operate only as sole
practitioners, and the prohibition on barristers
forming multidisciplinary practices with other
professionals are likely to restrict competition on
the market for barristers' services.

It is correct that a distinction be made between barristers and non-
practising barristers. In-house barristers are not independent of their
employers and operate as their full-time fegal advisers. They could not be
subject to the conduct requirements relating to independence and the
requirements of the cab-rank rule. They are not subject in this way to any
professional or disciplinary code or sanction for breach of same. They are
under rio recognized duty to the court. Because their career and future is
linked with the interest of their employer, they are open to the perception
that they act in accordance with the pressure that this situation evokes.

Partnerships of barristers would in fact reduce the number of barristers
available to clients and increase the likelihood that conflicts of interest
would prevent certain barristers from taking certain cases. This reduction
in the number of available barristers would obviously restrict competition.
If the lrish Bar were divided into a number of large chambers or
partnerships, the net effect would be to restrict the possibility for clients
and solicitors to select from the widest possible pool of barristers available,
since clients would (not unrealistically) object to having both sides of a
case represented by barristers from the same chambers.
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The independence of the practitioner is an issue that also needs to be
considered in this context. In many societies, there is a recognition that the
potential imbalance between parties to litigation can be offset by
guaranteeing equal access of parties to the resources of the Bar. This
applies whether the proceedings involve the State - in the context of a
criminal trial - or a large corporation against an individual citizen. It is
equally reasonable to assume that an individual in these circumstances is
entitled to avail himself of the services of a barrister who is, and is seen to
be, completely independent of any conflict or perception or suspicion of
same. The so-called "cab rank rule” is the manifestation of this principle in
practice. The fact that many landmark decisions of the Irish courts in recent
times were conducted by barristers operating on a no-foal, no-fee basis is
testimony of the value of this system.

In addition, the practice of a barrister in most jurisdictions is essentially a
low overhead activity that is best suited to practice by a sole practitioner
(i.e. it guarantees a better quality of service). Sharing of costs through the
operation of the library system and the pooling of expertise provides a
benefit to clients and lowering of costs, without the inherent conflict that
may result from the sharing of profits in the context of a partnership.

Barristers are retained because of their legal knowledge and experience,
access to legal data and forensic ability. Access to legal data is readily
available to all barristers who subscribe to the library system. This means
that a barrister can practice effectively without a significant support staff
and consequently with low overheads. This has a significant effect, both
on costs and on the quality of service, since it frees a barrister from the
administrative responsibility entailed in running a large office and staff,
and reduces the ultimate cost to the consumer of the service,

A simifar argument can be made about the question of multi-disciplinary
practices (MDPs). If barristers were permitted or encouraged to form
partnerships with solicitors or other professionals, then they would be
exposed to obligations in relation to accounting and the handling of
clients’ money. The cost of compliance with such a system would be passed
on to the client,

The European Courts of Justice has already decided that a ban on lawyers
forming partnerships with other professionals can be justified in the public
interest, and the ban on partnerships and the sole practitioner rule
operated by the Irish Bar should be seen in this context. In the case of
Wouters v Netherlands®, the Court arrested the trend towards the so called
‘one stop shop' trumpeted by large firms of solicitors, accountants,
consultants, and other professionals. Subsequent scandals arising directly
from the conflicts created by the operation of such businesses in the USA
and elsewhere, underpin the rationale behind the operation of the ban on
partnership for lawyers, and by extension, the sole practitioner rule
operating in the trish Bar,

In Wouters, the ECJ commented:

"More particularly, account must be taken of the objectives [of the
prohibition], which are here concerned with the need to make rules
relating to organisation, qualifications, professional ethics, supervision
and liability, in order to ensure that the ultimate consumers of legal
services and the sound administration of justice are provided with the
necessary guarantees in relation to integrity and experience..t has then
to be considered whether the consequential effects restrictive of
competition are inherent in the pursuit of these objectives.”

What is surprising is that the consultants' report does not explain how
allowing barristers into partnerships and MDPs would encourage
competition. There are solicitors in freland who practice as advocates and
compete directly with barristers. This is also the case in other common law

5. Case C-309/99 ECJ 12/02/02
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jurisdictions. If the premise for enhanced competition is a greater number
of available practitioners, then it is clear that, as an Australian study from
19926 found:

"in partnerships, competition would be reduced as there would be a
conflict in one partner taking a brief against another. It would be
particularly likely to be the case in narrow areas of specialisation.”

Cost is the other factor of relevance. It has nowhere been shown that
allowing barristers to form partnerships would resull in reduced costs.
Because of the higher service delivery costs of solicitors, it is the
contention of all independent Bars that the reason why barristers compete
successfully with solicitor advocates is because it is more cost efficient. Put
simply, if it were the case that solicitor advocates were capable of
delivering a quality advocacy service at a cheaper cost to clients, there is
no reason why this would not be the prevailing practice.

In 1992, the Qffice of Fair Trading in the UK, after conducting an analysis
of a simifar rule prohibiting Scottish advocates engaging in partnerships
with each other, with solicitors, or in MDPs, concluded that none of these
prohibitions had a significant anti-competitive effect. This conclusion was
apparently reached because of the entitlement of solicitors to engage in
advocacy before the courts.

Conclusion

This report is a step in an ongoing process and attention will now focus on
the Competition Authority in its stated aim of examining the possibilities
for reform of the various professions. The consultants have implicitly or
expressly accepted that certain practices and rules do not restrict
competition, although they stop short of identifying any that might
enhance or benefit competition.

The value of the report is significantly Undermined by the facl that it
ignores the logic that a conclusion must be derived from an objective fact-
based assessment together with a cogent argument in its favour. The
conclusions are largely based on a rejection of the arguments of the
professional bodies consulted together with a simplistic opinion survey.

The report fails to took at the issue of whether there is any demand for any
of the changes that are implied in its conclusions and overlooks the fact
that certain of the practices and rules that it impugns are beneficial from
a competition perspective. Finally, the consultants have not considered the
question of whether competition restrictions (if they are ultimately so
found) can be objectively justified.

This approach follows a trend in the formulation of competition reports
about the legal profession around the world. The focus of the concern
appears to relate to restrictions largely imposed by the profession upon
itself in the public interest. 1t does not derive from any urmet or
unsatisfied demand from consumers. The failure to associate customer
concerns with the findings suggests that the conclusions are based on
academic competition theory rather than actual market distortion. Any
proposal for reform must be the result of a conclusion derived from an
objective analysis that actual market distortion exists and that the rule
impugned is not objectively justifiable. This is the approach that must be
taken by the Competition Authority.

This report appears to have fallen foul of the cart-and-horse analogy, and
itis suggested that prior to reaching any further conclusions, it would be
preferable 1o set out what is meant by the words "market”, "competition”,
"distort”, "restrict”, and “enhance”, before moving on to what is likely to be
understood by the word "reform". @

6. University of New South Wales, Prof. tan McBwin, 08/1992
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txemplary Damages; Teaching
wrongdoers that tort does not pay

~zvid McParland BL

introduction

z recent decision in Crofter Properties Ltd v. Genport Ltd' refocuses
1tion on the position of exemplary or punitive damages in Irish law,
= the circumstances in which these damages will be awarded by the

czurts. The judgment by McCracken 1. is significant as the court awarded
££250,000 for exemplary damages in addition to an award of IRE50,000
“r general damages. This shows that in an appropriate case, a court may

“zke a large award of exemplary damages where it considers that a
zefendant’s conduct is sufficiently deserving of condemnation.

Aggravated and exemplary damages

“ractitioners are sometimes confused as to the distinction between
zggravated and exemplary damages. This may be partly because there
zre relatively few reported decisions by the Irish courts on the subject
znxd partly because, in certain cases, there may be an overlap of the
ciements giving rise to an award of aggravated or exemplary damages.
~nother reason may be that practitioners and judges tend to approach
Zamages in a practical way, with the view that as long as the quantum
the award does justice to the plaintiff, the designation of the

damages is less important,

This approach is illustrated by the case of Kennedy v. Ireland. [1988]
LLRM. 472, The facts of this case are well known. The Minister for
justice unlawfully issued warrants authorising the tapping of the
plaintiffs’ telephones. Hamilton P. in the High Court recognised that
this was an infringement of the plaintiffs' constitutional right to
out deliberately, consciously and
unjustifiably”. In assessing damages, he stated that "the plaintiffs are in
my opinion entitled to substantial damages and it is, in the
circumstances of this case, irrelevant whether they be described as

privacy that was "carried

‘aggravated’ or as 'exemplary’ damages."?

The relationship between compensatory damages, aggravated damages
and exemplary damages was fully analysed in the later case of Conway
v INTO [1991] 2 L.R. 305, At page 317, Finlay C.J. stated that in any case
for damages for tort or breach of a constitutional right, there are three
headings of damages which are potentially relevant:

1) Ordinary compensatory damages; consisting of general and
special damages;

2) Aggravated damages; which are compensatory damages increased
in part by a recognition of the added hurt or insult to a plaintiff
who has been wronged and in part, also a recognition of the
cavalier or outrageous conduct of the defendant. Aggravated
damages may be awarded for (but are not limited to):

a) the manner in which the wrong was committed, involving
elements such as oppressiveness, arrogance or outrage, or

b} the conduct of the wrongdoer after the commission of the
wrong, such as a refusal to apologise or to ameliorate the
harm done, or the threat to repeat the wrong, or

¢) the conduct of the wrongdoer andfor his representatives in
the defence of the plaintiff's claim, up to and including the
trial of the action.

3} Exemplary or punitive damages; which are damages arising from
the nature of the wrong committed or the manner of its
commission. Exemplary damages are intended to mark the court's
particular disapproval of the defendant's conduct in all the
circumstances of the case; the court's decision should publicly be
seen to punish the defendant for his conduct by awarding such
damages, guite apart from the court’s obligation to compensate
the plaintiff for the damage which he has suffered. "Punitive” and
“exemplary” damages should be recognised as being the same.?

The above definition includes an cbvious overlap between aggravated
and exemplary damages concerning the conduct of a defendant.
Without doing an injustice to this analysis, a more simplistic but
perhaps easier to remember rule of thumb for practitioners might be:

1} Aggravated damages are a subset of compensatory damages
that are directed to a plaintiff as additional compensation in
recognition of the exceptional features that add to or
exacerbate the plaintiff's injury;

i Unreported, High Court 10th of September 2002
2. At p. 479 Despite this statement by Hamilton P, the headnote of the reportin
the LLRM. deseribes the damages awarded as "agyravated”.

3. I Kennedy v Irelond, Hamilton P, had found that there was a difference between

punitive and exemplary damages, basing this on the distinction i the
terminology of Sections 7(2) and 14(4) of the Civil Liability Act, 1961, In Comwvay
v INTO, the Supreme Court held that exemplary and punitive deamages were the
same. It preferved the term exemplary damages,
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2) Exemplary or punitive damages are damages over and above
compensatory damages. They are not intended to compensate the
plaintiff but rather are directed against the defendant to make an
example of, or to punish him for his wrongdoing.

Aggravated damages: the conduct of the defence

Of particular interest to lawyers acting for a defendant is the passage
in Conway v. INTO, which states that aggravated damages may be
granted because of "the conduct of the wrongdoer andfor his
representatives in the defence of the plaintiff's claim, up to and
including the trial of the action”. If a court feels that a defendant has
behaved particularly badly in defending the action, this may lead to an
increased award of damages to the plaintiff. The following cases are
examples of this.

In Kennedy v. Hearne [1988] LLR.M. 52 (High Court} and 531 (Supreme
Court), the plaintiff, who was a solicitor, claimed damages for libel and
breach of constitutional rights against the Revenue Commissioners. In
the High Court, Murphy J. found the plaintiff was libelled and allowed
the sum of £500 "under the general heading of damages”. He also
allowed an additional £2,000 as aggravated damages and referred to
"the way the case was met” by the defendant. Murphy J. stated that
counsel for the defendant "made it clear that the purpose of [his] cross
examination was to establish that the plaintiff was a cheat with no
reputation that could be damaged as a result of the alleged libel"s. On
appeal, in the Supreme Court, Finlay CJ. emphasised the defendant's
conduct in the High Court trial. He contrasted the seriousness of the
original defamation made to a limited number of people, with the
“accusations made in open court in Dublin®s Finlay CJ. concluded that
the High Court award of aggravated damages was “significantly
inadequate”, and substituted a figure of £10,000.

In FW v. BBC (Unreported, High Court, 25 March 1999), the plaintiff
sued the BBC for damages following the broadcast of his name in a
television programme on child sexual abuse, despite undertakings given
to him that his identity would be protected. The defendant admitted
liability and the case involved the assessment of damages only. Barr J.
found that prior to the trial, a psychologist retained by the defendant,
in assessing the plaintiff, subjected him to oppressive questioning on
the detail of his childhood abuse. The psychologist also warned the
plaintiff that he would have to undergo a similarly detailed cross-
examination concerning the abuse in court. The court found that the
plaintiff had suffered substantial additional anguish prior to the trial,
as a result of the "gross negligence and professional incompetence” of
the psychologist. He awarded the plaintiff €15,000 for aggravated
damages in addition to general damages of £75,000.%

Exemplary damages for breach of
constitutional rights

In an appropriate case, the courts may award exemplary damages to
vindicate and defend a citizen's constitutional rights, or rather to
punish the defendant's disregard of those rights and to deter any
breach in the future. In 1990 and 1991, the Supreme Court decided
two cases which involved the wilful infringement by the defendant of
the plaintiffs’ constitutional rights -~ Conway v. INTO [1991] 2 L.R. 305
and Mclntyre v. Lewis [1991] 1 R, 121,

The case of Conway v. INTO involved the assessment of damages where
the court found that in the course of an industrial dispute at 2 national
school, the defendant teachers' union, had conspired to deprive the
plaintiff and other children of their constitutional right to education,
In the High Court, Barron J. made an award to the plaintiff of £1,500
for exemplary damages. This figure was based on a total exemplary
award of approximately £100,000 against the defendant divided
among seventy plaintiffs. The Supreme Court approved this award and
emphasised the value of exemplary damages as a necessary means of
vindicating constitutional rights,

The decision in Conway v. INTO was significant in Irish law in that the
Supreme Court did not follow the restriction imposed on awards of
exemplary damages by the House of Lords in Rookes v. Barnard [1964]
AC. 1129, In that case, Lord Devlin held that the entitlement to
exemplary damages was limited to the following categories only:

1) the oppressive, arbitrary or unconstitutional action by servants of
government; ;

2) where the defendant’s conduct has been calculated by him to
make a profit for himself, which may well exceed the
compensation payable to the plaintiff; or

3)where exemplary damages are expressly authorised by statute.”

The effect of Rookes v. Barnard was to exclude awards of exemplary
damages in cases that did not fall within one of the above categories.
However, the judgment of Lord Devlin was subject to much adverse
comment and indeed, was not followed in many jurisdictions
throughout the common faw world.s

Clearly, the conduct of the defendant trade union in Conway v. INTO
did not fall within the categories listed by Lord Deviin. However, in
rejecting the limitations set out in Rookes, Finlay CJ. stated at page
320:

At page 63

Al page 540

See alse de Rossa v Independent Newspapers ple. [1999] 4 LR, 432, In approving
the jury's award of £300,000 {or libel, the Supreme Court appeared to find that
the jusy's award of "general compensatory damages” was based, al least in part,
on the defendant's conduct in defending the action.

RS

At page 1226

8. In-Uren v John Fairfox & Sons Pty Ltd [1967] ALR. 25, the High Court of

Austratia refused to follow it as did the courts in Canada and New Zealand. See
alsa, Broome v. Cassell & Co [1971] 2 Q.B. 354, where the English Court of Appeal
criticised the judgment and found they were not bound by il
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"It seems clear to me that the court could not be availing of powers
as ample as the defence of the Constitution and of constitutional
rights requires unless, in the case of breach of those rights, it held
itself entitled to avail of one of the most effective deterrent powers
which a civil court has: the awarding of exemplary or punitive
damages.”

McCarthy J. stressed at page 326, that the courts are charged with the
defence of the Constitution and of constitutional rights:-

"The purpose of awarding such damages is truly to make an example
of the wrongdoer so as to show others that such wrongdoing will
not be tolerated and, more to the point, will not be relieved on
payment of merely compensatory damages. Every member of the
judiciary has made a public declaration to uphold the Constitution;
it would be a singular failure to do so if the courts did not, in
appropriate cases such as this, award such damages as to make an
example of those who set at nought constitutional rights of others.”

Griffin J. concurred at page 323, finding that the award of exemplary
damages was justified in this case:

"Such damages may be awarded where there has been, on the part
of a defendant wilful and conscious wrongdoing in contumelious
disregard of another's rights. The object of awarding exemplary
damages is to punish the wrong doer for his outrageous conduct, to
deter him and others from such conduct in the future and to mark
the court's {or the jury's) detestation and disapproval of the
conduct.”

In Mcintyre v. Lewis, the Supreme Court considered an award by a jury
in the High Court to a plaintiff for assault, falsc imprisonment and
malicious prosecution, The plaintiff sued the State and members of the
gardai who the court found "from the very beginning conspired
together to concoct a malicious prosecution and conceal their own
assault; they conspired to pervert the course of justice.” The Supreme
Court allowed an award of £5,000 for general damages and awarded
£20,000 in respect of exemplary damages.

As regards the quantum of the award, McCarthy J. stated at page 138:

"In my opinion, the damages appropriate to a case of this kind must
reflect the proper indignation of the public at this conduct, whatever
windfall it may prove for the plaintiff in the result”,

Though O'Faherty J. agreed with his Supreme Court colleagues, he
sought to tay down a conservative marker for future cases on the
quantum that might be awarded where exemplary damages are
appropriate. In Rookes, as well as limiting the categories where an

exemplary award could be made, Lord Devlin also sought to restrict the
quanturm and had set out three considerations Lo be spplied when
awarding exemplary damages. At page 740 in Mcintyre, O'Flaherty J.
adopted these principles. They are in summary:-

1. the plaintiff cannot recover exemplary damages unless he is the
victim of punishable behaviour. In awarding exemplary damages
to punish a wrongdoer, the court should not award the plaintiff
a windfall;

2. the power to award exemplary damages constitutes a weapon
which, while it can be used in the defence of liberty, can also be
used against liberty. There was a need for restraint in the

amount of damages that should be awarded;

3. the means of the parties, irrelevant in the assessment of
compensation are material in the assessment of exemplary
damages. bverything that aggravates or mitigates the
defendant’s conduct is relevant.

O'Flaherty J. then commented at page 141;

"The award of exemplary damages is anomalous and where such
damages are awarded ~which should be very rarely in my judgement
- the judge or jury must keep them on a tight rein. If the
compensatory amount includes aggravated damages, then | believe
if any award is made by way of exemplary damages, it should
properly be a fraction rather than a multiple of the amount awarded

"

by way of compensatory damages {including aggravated damages)

The above comments by O'Flaherty J. on exemplary damages being a
fraction of the compensatory damages award, must be regarded as
obiter dicta as the actual award by the Supreme Court in this case {with
which O'Flaherty agreed), consisted of £5,000 general damages and
£20,000 exemplary damages. Therefore, the Supreme Court had
actually granted exemplary damages that were a multiple rather than
a fraction of the compensatory award.

Crofter Properties Ltd v. Genport Ltd

The assessment of quantum of an award of exemplary damages was
considered in the case of Crofter Properties Ltd v. Genport Ltd9 This
case arose from a dispute between the landiords and tenants of Sach's
Hotel, Dublin. The plaintiff claimed arrears of rent in excess of
IRE500,000 and the defendant counterclaimed for damages for
injurious falsehood, negligent misstatement and defamation. This arose
out of a "bizarre background” of anonymous telephone calls made to
the police in the UK., where the caller alleged that the hotel was being
used by subversives. The court found that Ms. D., who aeld a senior
position in the plaintiff company, made the malicious calls with the
intention of damaging the hotel's business.’ In assessing damages,

9. Unreported High Court, 10th September, 2002,

10, e judgment dated the 23rd April, 2002, McCracken J, dismissed the
counterclaine, finding that in making the malicious calls, Ms D. had not acted on
the plaintiff's behalf. On appeal. this finding was overturned by the Supreme
Court an the 9th July, 2002, and the case was remitted to the High Court where
MeCracken | assessed damages.
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McCracken J. held that the defendant was entitled to “substantial
general damages based on the likelihood of various kinds of loss
including loss of reputation”. He assessed general damages at
IRE50,000.

In relation to exemplary or punitive damages, McCracken J. commented
that Ms. D had probably committed a criminal offence under the law
of the UK. He also stated:

“itis quite clear that the calls were made maliciously and ... with the
intention of causing damage to the defendant. The behaviour of Ms.
D. was quite beyond the bounds of normal civilised behaviour and
far outside any accepted commercial relationships. It was
calculated to damage the defendant unlawfully and through
unlawful means to gain a benefit for the plaintiff.”

McCracken J. found that another factor that should be taken into
consideration was that Ms. D. gave false evidence under oath and in his
view, committed perjury. He said that her position was even more
reprehensible as she chose, when giving her false evidence, to try to
paint herself as a person of strong religious beliefs, notwithstanding
the fact that she was prepared to lie under oath,

In considering the quantum of the award, McCracken J. quoted from
the judgment of McCarthy J. in Mcintyre v Lewis: "the damages
appropriate to a case of this kind must reflect the proper indignation
of the public at this conduct, whatever windfall it may prove for the
plaintiff in the result”.

McCracken J. also quoted from the judgment of O'Flaherty J. in
Meclntyre, but favoured the more liberal approach taken by McCarthy J.

“I 'have to say that | would prefer the view of McCarthy J, that if
the conduct of the guilty party is such as requires them to be
punished or made an example of, then the damages should be
awarded, on that basis, without regard to the possibility of a
windfall to the innocent party.”
In assessing exemplary damages, McCracken J. said that this was "an
extremely bad case, and one in which there must be a substantial penalty
imposed”. He assessed exemplary damages at IRE250,000, multiplying
the general damages award by five. McCracken J. ruled that the
defendant was entitled to set off his total award of IRE300,000 under the
counterclaim against the plaintiff's substantial claim of £588,605.

Exemplary damages under statute

There are some specific instances where exemplary damages are
available under statute. These include the Competition Act, 1991, the
Copyright Act, 1963, and the Landlord and Tenant (Amendment) Act,
1980.1

A statute that confers very significant rights in respect of damages is
the Hepatitis C Compensation Tribunal Act, 1997. The Act established a
statutory scheme of compensation for persons infected by
contaminated blood products received within the State. Under s, 11 of
the Act, where the tribunal makes an award to a claimant, the claimant
is entitled to apply for a further payment amounting to 20% of their
award "in lieu of the tribunal assessing and awarding aggravated or
exemplary damages®. In the alternative, under s. 5(3), a claimant may
run the issue of aggravated or exemplary damages before the tribunal
and "the tribunal may make an award in respect of aggravated or
exemplary damages where the claimant establishes a legal entitlement

to such against a relevant agency or the Minister for Health."s2

In the case of other statutes that allow the recovery of damages for
breach of statutory duty, it is a matter of interpretation whether
exemplary damages are recoverable where there are no directions in
the Act. It is reasonable to argue that if the legislature intended to
exclude the recovery of exemplary

damages in particular

circumstances, it would expressly state this in the statute.

No exemplary damages in fatal cases: the Civil
Liability Act, 1961

The Civil Liability Act, 1961, excludes the recovery of exemplary
damages in fatal cases. Section 7(2) of the Act contains an express
exclusion of exemplary damages where a cause of action survives for
the benefit of the estate of a deceased person. Section 49(1) of the Act
also excludes exemplary damages in cases where the defendant has
caused the deceased's death.’s The exclusion of exemplary damages
seems unfair in fatal cases.
defendant causes the death of a person through reckless conduct,

One can envisage a situation where a

which should be punished by an award of exemplary damages. These
provisions were criticised by the Law Reform Commission, which stated:

“there seems to be no sound reason in principle to exclude
exemplary damages in cases of wrongful death. Since the injury
caused is obviously of the utmost gravity and could involve serious
misconduct, exemplary damages might well be appropriate.” 14

The Commission recommended legislation amending the Civil Liability
Act to allow the recovery of exemplary damages in fatal cases. It
recommended that the monetary limit on damages for mental distress
contained in s. 49 of the Act should not preclude the award of
exemplary damages in wrongful death cases.

[t is submitted that the courts should be allowed to award exemplary
damages in fatal cases when the circumstances justify such an award.
The public interest in punishing the wrongdoer ought to outweigh
considerations of policy that limit damages in fatal cases,

11 Section 6(3)(b) of the Competition Act, 1991 allowes "damages including
exemplary damages”; s. 22{4] of the Copyright Act, 1963, allows “additional
damages™; s.17(4) of the Landlord and Tenant (Amendment] Act, 1980 aliows
“punitive damages”;

12, The Actof 1997 was amended by tie Hepalitis € Compensation Tribunal
{Amendment) Act, 2002 A “relevant agency” is the Bloud Transfusion Service
Board or the lrish Medicines Board. There is a simitar provisior o s. 5{(3) for
dependants of ¢ deccased person under s, 52A}c) The majority of claimants
choose the payment of an additional 20% under .11, The author is aware of one

case where the tribunal adjudicated upon the issue and awarded substintial
aggravaled or exemplary damages.

13 Although s. 49 does not cxpressly refer to exemplary damages, it confines the
damages available in wrongful death cases to damages “"proportioned to the
injury resulting to the death o cach of the dependants” and o a fixed sum for
mental distress.

14, See pages 51-52 of the Law Reform Commission's Report on Aggravated,
Exenplary and Restitutionary Damages, August 2002: LRC 60-2000.
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Conclusion

The decision in Crofter Properties Ltd v. Genport Ltd shows that where
the conduct of a defendant is sufficiently deserving of punishment, an
Irish court may take a liberal approach to exemplary damages by
making a large award of exemplary damages. The decision is also
interesting in that, unlike Conway and Mcintyre, the case involved the
commission of torts in a commercial relationship rather than the
breach of constitutional rights. The decision must also be seen as
another nail in the coffin of the House of Lords decision in Rookes v.
Barnard. A lawyer in an lrish court can now state with some
confidence that the restrictions on entitlement and quantum in Rookes
do not apply in Irish law.

The award of exemplary damages was described by Lord Devlin as “a
weaponr”. It is submitted that this weapon should be wielded by the Irish
Courts when a defendant is guilty of negligence to such an extent, that
his acts or omissions fall within the wilful or reckless category. An
appropriate situation may be where a defendant acts in flagrant
disregard of the health and safety of the public or his own employees.
This may be particularly appropriate in the case of a defendant with deep
pockets who cuts corners in order to make a profit. Even the restrictive
approach taken by Lord Devlin recommended the punishment of a
wrongdoer "where the defendant's conduct has been calculated by him
to make a profit for himself, which may well exceed the compensation
payable to the plaintiff'. The object of awarding exemplary damages is
"to teach a wrongdoer that tort does not pay."1s @

15 Per Lord Devlin in Rookes v, Bornord st page 1127
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Enforcement of Foreign Tax
Liabilities - All's changed utterly?

Patrick Hunt S.C.

Introduction

Very few Irish judgments have been reported verbatim in the official
reports in England. One of the notable exceptions is the case of Peter
Buchanan Limited v. McVey, which was reparted in the 1954 volume of
the trish Reports, and subsequently made it to the 1955 volume of the
Appeal cases at page 516. Of particular note are the cogent statements
of principles by Kingsmill Moore 1. in the High Court judgment, which
was affirmed in the Supreme Court. His judgment succinctly
encapsulates the principles underlying the policy that nations should
not recognise or enforce the fiscal laws of foreign countries. However,
much has changed since Buchanan was decided in 1950. A recent EU
Council Directive extends the ambit of an earlier Directive and
effectively allows for the principle of direct enforcement of other EU
country's tax liabilities, including income and capital taxes. On its face,
this Directive could have far-reaching consequences for those who owe
tax in other EU countries. Much of course, will depend on the manner
of its application in practice.

EU Directives

in an overlooked incursion on the principle of sovereignty regarding
the enforcement of foreign penal laws, the EU promulgated Council
Directive 76/308/EEC (as amended in 1979), which provided for the
enforcement in other Member States of recovery proceedings in
relation to custom duties (including VAT), agricultural levies, refunds
and other subsidies. By Statutory Instrument No. 406/1980, the Irish
Government gave effect to the value added tax section of these mutual
assistance regulations. Therefore, since 1980, it seems it was possible
for foreign (EU) VAT to be enforced in Ireland, though this does not
appear to have happened in practice.

Somewhat surprisingly, the issue of enforceability of UK VAT came into
focus in the case of Bank of Ireland v. Meeneghan {1994] 3 LR, 111,
without the authorities apparently adverting to their new power to
seck enforcement via the Councit Directive and Statutory Instrument of
1980.

In Meeneghan, there had been a Confiscation Order under s. 71 of the
UK Criminal Justice Act, 1988, in respect of VAT that had been

fraudulently evaded in the UK. The Order was directed, inter alia, to
Bank of Ireland where Mr. Meeneghan had deposited money. Costello
J. determined the interpleader summons in favour of Mr. Meeneghan
because of the lack of enforceability of foreign revenue law. n so
doing, Costello J. applied the principles from Buchanan v. McVey and
guoted from Marshall CJ. in the U.S. case, "The Antelope” 1825, the
classic statement that "the courts of no country execute the penal laws
of another.” Strangely, the UK Revenue did not seem to advert to their
powers under the 1976 Directive, which ought to perhaps have been
invoked in advance of the proceedings to register a judgment directly.

The situation has moved on, and on the 15th June, 2001, the Council
promulgated Directive 2001/44/EC whereby the 1976 Directive was
effectively extended to include taxes on income and capital as well as
other miscellaneous taxes, including excise duties and interest,
administrative penalties and fines.

The Directive prescribed implementation not fater than the 30th June,
2002, but the lrish Government implemented it on the 25th September
of that year by Statutory Instrument No. 462/2002. This Directive
effectively allows for the principle of direct enforcement of other EU
country's penal statutes, including income and capital taxes. by means
of the mechanism and procedures laid down. These regulations also
encompass VAT previously covered by the Statutory Instrument of
1980. They stipulate that if a request is duly made in accordance with
the Council Directive by a competent authority of another Member
State, the Collector General shall, in accordance with the provisions of
the Regulations, collect the amount of the claim specified.

Article 5(5) deems an amount claimed by a competent authority of
another Member State to be a debt due to the Minister for Finance in
respect of tax due under the care and management of the Revenue
Commissioners. This effectively gives it the same status as an Irish tax
liability.

All claims made shall carry interest at the rate of 0.0322% for each day
or part of a day from the time that the claim becomes due and the
various interest provisions of the Taxes Consolidation Act, 1997 apply.
The Regulations provide that the various enactments in the 1997 Act
relating to the recovery of taxes (other than miscellaneous irish tax
specific sections), apply in refation to the collection of taxes pursuant
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10 an enforcement request from another Member State's competent
authority.

Very significantly, s. 1002 of the 1997 Act, which allows the Revenue
Commissioners to issue a natice of attachment (effectively garnishee
orders issued by the Revenue Commissioners without the necessity of
going to court), is applicable to the collection procedure envisaged by
the Regulations. This would obviously facilitate the freezing of bank
accounts.

This regime would appear to be immune to constitutional chalienge by
virtue of the provisions of Article 29.5 of the Constitution, since its
adoption has been necessitated by the obligations of membership of
the European Union.

It also appears to be retrospective in that there is no exception for taxes
that fell due prior to the adoption of the Regulations, provided the
request is made subsequent to September, 2002 by a competent
authority of a Member State. This aspect of the law may also be
immunised against constitutional infirmity.

This aspect is particularly ironic since the Buchanan v. McVey case
concerned the unsuccessful attempt by the plaintiff company, a spirit
and wine merchant, to recover monies paid to Mr. McVey, a director,
These sums from the company and
deposited in Ireland, had been subjected to retrospective taxation.
Dealing with the issue of retrospectivity, Kingsmill Moore J. said at
1954 LR 91: :

which he obtained tax free.

"Retrospective legislation such as was brought about by the Finance
Act, 1943 has recently come in for much criticism from sober
thinkers on the grounds that it is ethically and politically immoral.
The Defendant was emphatically of this opinion, though indignation
more than niceties of political ethics seems to have been his motive
force."

Given the manner in which the 1980 Regulations regarding VAT
recovery went unnoticed, as evidenced by the procedure adopted by
the UK Revenue authorities in the Bank of Ireland v. Meeneghan case,
it remains to be seen whether the 2002 Regutations will have the earth
shattering effect that they appear to have. This will depend of course

on the manner in which these Regulations are applied in practice.

Conclusion

Things have come a long way from 1950, when Mr. Justice Kingsmill
Moore in the Buchanan case quoted with approval from the judgment
of the leading United States jurist Judge Learned Hand in the case of
Moore v. Mitchell {Judge Hand was referred to by Kingsmill Moore as
being well known as an authority on conflict of laws in the US, where
this issue had special importance, and has often been mentioned as the
most eminent US jurist never to have been appointed to the US
Supreme Court):

"While the origin of the exception in the case of penal liabilities
does not appear in the books, a sound basis for it exists, in my
judgment, which includes liabilities for taxes as well. Even in the
case of ordinary municipal liabilities, a court will not recognise
those arising in a foreign state, if they run counter to the 'settled
public policy of its own. Thus a scrutiny of the liability is necessarily
always in reserve, and the possibility that it will not be found to
accord with the policy of the domestic state. This is not a
troublesome but delicate enquiry when the question arises between
private persons, but it takes on quite another face when it concerns
the relations between foreign states and its own citizens or even
those who may be temporarily within its borders. To pass judgment
upon the provisions for the public order of another state is, or at
any rate should be, beyond the powers of a court; it involves the
relations between the states themselves, with which the courts are
incompetent to deal, and which are entrusted to other authorities.
It may commit the domestic state to a position which would
seriously embarrass its neighbor {sic). Revenue laws fall within the
same reasoning; they affect a state in matters as vital to its
existence as criminal laws. No court ought to undertake an enquiry
which it cannot prosecute without determining whether those laws
are consonant with its own notions of what is proper.”

Lofty sentiments indeed, but easily overtaken by the tide of European
integration.

All's changed utterly. Tax refugees beware. @
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The Calcutta Run 2003

The Hon. Chief Justice, Ronan Keane,has agreed to be the official starter
of this year's Calcutta Run, an annual 10k Fun Run/Walk which has raised
over €600,000 to date for two charities which help homeless children in
Dublin and Calcutta. 2003 marks the fifth Calcutta Run in aid of Goal and
Fr. Peter McVerry's Arrupe Society. 1t will take place on Saturday 17 May,
2003, starting and finishing at the Law Society's headquarters in
Blackhall Place. The Calcutta Run is open to everybody. All we ask is that
you raise as much money as you can to help take kids off the street, If
you would like to take part or learn a little bit more about the charities
funded by the run, please contact us at run@calcuttarun.com or 01 649
2071 or visit us at www.calcuttarun.com. Ercus Stewart SC has been one
of the key Law Library supporters, so feel free to contact him as well, if
you need any further information.

Northside Community Law Centre

The Bar Council and the Community Liaison Fund have provided money
to fund a short research paper into the history and present day workings
of the Northside Community Law Centre. It is not envisaged that the
research project will be a lengthy one. It is hoped that the paper will be
published in the Bar Review and that it will contribute to the ongoing
debate on the need for an adequate system of civil legal aid.

Applications are invited from juniors of five years standing or less and

should be made within 14 days to Jeanne McDonagh, Law Library, 158
Church Street, Dublin 7

Launch of "Criminal Procedure”

L-R: At the faunch of "Criminal Procedure” are The Hon. Mr Justice

Adrian Hardiman, The Supreme Court; Professor Dermot Walsh, author;
and Ms Elanor McGarry, Director of Round Hall.

i

Kings Inns Planning Application for
11 Henrietta Street

The planning application for the restorationfconservation of
the Saciety's property at 11 Henrietta Street has been lodged
with Dublin City Council. It is hoped that approval will be
forthcoming in April 2003.

The objective of this project is to conserve the tayout and
decorative aspects of the building as they were in the 18th
century and at the same time to equip it with cabling, central
heating and other modern facilities. The project will take at
least one year to complete. At the launch of the plans in late
January, the Knight of Glin (Chairman of the Irish Georgian
Society) and Dr Edward McParland (Trinity College) expressed
their support for this very commendable project.

Launch of Law Reform Commission report

Pictured at the launch of the Law Reform Commission report on

“The Deductibility of Collateral Benefits from Awards of
Damages", are Dorothea Dowling, Chairperson of the Personal
Injuries  Assessment Board, the Hon, Mr Justice Hugh
Geoghegan and the Hon. Mr Justice Declan Budd, President of
the Law Reform Commission. The report considers whether and
to what extent s. 2 of the Civil Liability (Amendment) Act, 1964,
should be amended to ensure a person who claims damages for
personal injuries does not receive double compensation,

Visit of the Chief Justice to US

Last October, the Hon. Chief Justice, Ronan Keane, was invited
to attend a "Celebration of Excellence” in the United States
Supreme Court. The intention was to recognise the bonds
between the American Inns of Court Foundation and King's
Inns. The President of the Foundation, Justice Holland of the
Delaware Supreme Court and the Chief Justice sighed a
Declaration of Friendship on behalf of both institutions.
Mutual visitation privileges between King's Inns and the
American Inns were established in early 2002. Since then
many lawyers from the United States have visited King's Inns
during their holiday period in Ireland.
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ADMINISTRATIVE LAW

ANIMALS

AVIATION

Article

Locus standi and the use of incorporated
companies in judicial review applications
Carolan, Eoin

2002 ILTR 298

Statutory Instruments

British-Irish agreement {amendment} act,
2002 {commencement) order 2002
SI 552/2002

irish nationality and citizenship reguiations
2002 .
S1 567/2002

ADVOCACY

Article

Get up, stand up
Q'Halloran, Barry
2002 (November) GLSI 24

AGRICULTURE

Statutory Instruments

Agriculture appeals act, 2001 {amendment of
schedule) regulations, 2002
SI 558/2002

Bovine diseases (levies) requlations, 2002
Sl 596/2002

Diseases of animals act 1966 (classical swine
fever] (restriction on imports from Germany)
(no 2} (third amendment} order 2002

SI 515/2002

Diseases of animals act 1966 (classical swine
fever) {restriction on imports from France}
(secand amendment) order 2002

S1 516/2002

Diseases of animals act, 1966 {control on
animal and poultry vaccines) order 2002
Sl 528/2002

Statutory Instruments

Discases of animals act 1966 (classical swine
fever) (restriction on imports from Germany)
(no 2) (third amendment) order 2002

SI 515/2002

Diseases of animals act 1966 (classical swine
fever) (restriction on imports from France)
(second amendment) order 2002

SI 516/2002

Diseases of animals act, 1966 (control on
animal and poultry vaccines) order 2002
S1 528/2002

ARBITRATION

Stay

Step in the proceedings - Two requirements
for conduct to constitute step in proceedings
- Whether second named defendant had
taken step in the proceedings by making
particular averments in affidavit - Arbitration
Act, 1954, s. 5(1) - Rules of the Superior
Courts, Order 56 Rule 2 (2001/161981P -
Finlay Geoghegan J - 1/11/02)

Gleeson v Grimes

Articles

Arbitration clauses and shareholders’
remedies

White, Rory

Stewart, Ercus

2002 CLP 246

Commercial dispute resolution in Ireland - a
comparative analysis

Morgan, John

2002 CLP 200

Library Acquisition

Russell on arbitration

22nd ed
London Sweet & Maxwell 2003
N398

ASYLUM
Article

Caselaw on judicial review applications in
asylum law

O'Sullivan, Stephen

7{6) 2002 BR 312

Statutory instruments

Airport {amendment) (no 2) bye-laws, 2002
St 626/2002

Aviation Regulation Act 2001 (levy no.3)
regulations 2002
S1612/2002

Irish aviation authority (obstacles to aircraft
in flight) (amendment) order, 2002
SI 591/2002

Irish aviation authority (operations)
(amendment) order, 2002
Si 592/2002

BANKING

Articles

Asset backed securities: securitisation of the
Irish mortgage and public credit markets
O'Reilly, Aillit .

7{6) 2002 BR 343

Reducing financial exposure under demand
guarantees - Part 1

Carey, Gearoid

2002 ILTR 294

Library Acquisition

Paget's law of banking
Hapgood, Mark

Levy, Neil
Phillips, Mark
12th ed
London Butterworths 2003
N303
BROADCASTING
Article
Pie in the sky

Ni Fhloinn, Deirdre
2002 {November} GLSI 20

Statutory Instrument

Television ficences regulations 2002
Si 608/2002



BUILDING & CONSTRUCTION

Article

Direct payment to nominated sub-contractors
under the RIAI building contract - does it
breach the pari passu principle of 5.275 of the
companies act 1963

Hughes, Paul

2002 ILTR 319

Statutory Instrument
Building regulations (amendment) (no 2)

reguiations 2002
S| 581/2002

CHARITIES

Article

Charity, the law and social need: the public
benefit as a measure of jurisdictional
difference in charitable activity on the island
of Ireland

O'Halloran, Kerry

2001 DU 97

COMMERCIAL LAW

Library Acquisitions

Commercial litigation: pre-emptive remedies
Goldrein, fain S

Kershaw, Michaei

Jacob The Honourabie Mr Justice

4th ed

London Sweet & Maxwell 2003

N250.78

The law on financial derivatives
Hudson, Alastair

3rd ed
London Sweet & Maxwell 2002
N300

COMPANY LAW
Articles

Advancing corporate and social responsibility
- the softly softly approach

Clarke, Blanaid

2002 CLP 223

Arbitration clauses and shareholders'
remedies

White, Rory

Stewart, Ercus

2002 CLP 246

Direct payment to nominated sub-contractors
under the RIAl building contract - does it
breach the pari passu principle of 5.275 of the
companies act 1963

Hughes, Paul

2002 ILTR 319
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Locus standi and the use of incorporated
companies in judicial review applications
Carolan, Eoin

2002 ILTR 298

Proofs of debt in an insolvency: the proper
way

Marks, David

2002 CLP 242

Section 150 of the Companies act 1990 -
restriction of directors reviewed

(Part 1)

Brennan, Adrian

2002 CLP 215

Striking Ireland off the “excluded country list"
Cullinan, Pat
14 (2002) ITR 456

The impact of recent German and French
Supreme Court decisions on certain

Irish companies

Peitrick, Mechthild

15 {2002} ITR 505

Trading income - the need for Solomon's
wisdom!

Lynch, Liam

16 (2003) ITR 39

Undertaking required by the Revenue
Commissioners when petitioning to restore a
company to the register of companies
O'Reilly, Aillil

2002 CLP 197

Library Acquisitions

The company secretary
Doyle, Christopher

2nd ed

Dublin Round Hall Ltd 2002
N261.C5

The taw of private companies
Courtney, Thomas B

2nd ed

Dublin Butterworth Ireland 2002
N265.1.C5

Statutory Instruments

Companies (fees) order, 2002
SI 557/2002

Company law enforcement act, 2001 (section
58) regulations 2002
Sl 544/2002

COMPETITION

Article

Dawn raids, competition law and
fundamental rights: the growing influence of
European law

Travers, Noel J

2002 CLP 235

Library Acquisitions

Butterworths competition law handbook
Lindrup, Garth

8th ed

London Butterworths 2002

N266
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EC competition law handbook 2002/2003
Van Der Woude, Marc

Jones, Christopher

2002-2003 edition

London Sweet & Maxwell 2003

W110

The competition law of central and Eastern
Europe

Ojala, Marjo

London Sweet & Maxwell 1999

N266

Statutory Instruments

Competition act, 2002 (section 18(5)) order,
2002
SI 622/2002

Competition act, 2002 (notification fee)
regulations, 2002
SI 623/2002

CONSTITUTIONAL LAW

Habeas corpus

Extradition - Detention - Criminal law -
Jurisdiction of District Court - Practice and
procedure - Murder - Offence of criminal
damage - Whether applicant lawfully
detained - Whether arrest warrant defective -
Criminal Justice (Public Order) Act, 1994 -
Criminal Justice Act, 1999 - Bunreacht na
héireann, 1937 Article 40 (2002/1846SS -
Geoghegan J - 20/9/02)

Stephens v Governor of Castlerea Prison

Library Acquisition

Constitutional law of Canada
Hogg, Peter W

4th ed

Ontario Carswell 1997
M31.C16

CONSUMER LAW

Deed of charge

Loan - Whether home loan - Whether
defendants in breach of covenant of charge -
Order for possession of lands charged -
Whether loan repayable by instaliments -
Whether installments due - Whether moneys
secured due - Whether inconsistency in terms
of loan agreement so fundamental as to
disentitle plaintiff to order for possession -
Whether plaintiff mortgage lender or credit
intermediary - Whether fact that covenant to
repay refers to a home loan creates an
impediment to enforcement - Whether
defendant a consumer - Registration of Title
Act 1964, section 62 - Consumer Credit Act
1995, section 129 (2001/1SP - Peart J -
8/10/02)

The Wise Finance Co Ltd v Fox

COPYRIGHT, PATENTS & DESIGNS

Statutory Instrument

Copyright and related rights (certification of
licensing scheme for reprographic copying by
educational establishments) {the Irish
copyright licensing agency limited) order, 2002
SI 514/2002



CORONERS

Library Acquisition

Servis on the office and duties of coroners
with forms and precedents

Ytatthews, Paul

Zurton, JD K

Cnambers, D R

12th ed

London Sweet & Maxwell 2002

1254

COSTS

Library Acquisition

Cook on costs 2003: a guide to legal
remuneration in civil contentious and non-
contentious business

COOK, Michael J

2003 ed
London Butterworths 2002
189
CRIMINAL LAW
Certiorari

District court convictions - Whether
convictions should be quashed - Right to
eqal representation - Application for
adjournment to allow legal representation
refused - Whether trial conducted in due
course of taw - Prohibition - Double jeopardy
- Autrefois acquit - Whether matter should
be remitted back to first respondent for
further prosecution of same offences -
Exercise of discretion by superior courts -
Rules of the Superior Courts 1986, Order 84,
rule 26(4) - Bunreacht na héireann 1937,
Articles 38.1, 40.3 {1999/387JR - McKechnie
}-21/12/02)

Stephens v Connellun

Evidence

Conviction - Exculpatory statements -
Direction - Firearm offence - Application for
leave to appeal - Whether exculpatory
statements should have been admitted into
evidence {108/2000 - Court of Criminal Court
- 19/11/02) FL 6439

People (DPP) v Kenny

Evidence

Practice and procedure - Rape offence -
Preliminary examination - District Court -
Whether prosecutrix should give evidence by
sworn deposition - Criminal Procedure Act,
1967 - Criminal Justice Act, 1999 (Central
Criminal Court - Carney J - 19/7/02) FL 6348
DPP v L (D}

Prohibition

Trial - Delay in bringing application -
Allegations of corrupt practice in public office
- Fair trial - Jury - Bias - Whether
apprehension of jury bias reasonable -
Whether unfair to accused to permit trial to
proceed - Whether risk of unfair trial -
Whether such risk avoidable - Whether risk of
bias resolvable during jury sefection -
Whether risk of bias resolvable by appropriate
directions from trial judge (2002/229JR -

LlegalUpdate

Kearns J - 31/10/02)
Redmond v DPP

Sentencing

Drugs offences - Mandatory sentencing -
Review of sentence - Whether trial judge
erred in sentence imposed - Whether
sentence unduly harsh - Whether trial judge
wrongly adhered to statutory guidelines -
Misuse of Drugs Act, 1977 - Criminal Justice
Act, 1999 (100/2001- Court of Criminal
Appeal - 17/10/02)

DPPv Dunne

Summary offences

Delay - Right to expeditious trial - Road
traffic offence - Reason for delay of 22
months - Dismissal by district judge -
Whether district judge erred in law - Whether
respondent prejudiced in conduct of defence
by delay in proceedings - Road Traffic Act
1961, sections 2 (B), 49 & 53 (2002/375SS -
0 Caoimh J - 26/6/02)

DPP v Byrne

Articles

Boxing, the common law and the non-fatal
offences against the person act

1997

Foley, Brian

2002 (3) ICU 15

International criminal court - a victory for the
rufe of law over the might is right principle
Murphy, Ray

2002 {3) ICLJ 8

The potential dangers of risk analysis for the
criminal justice system

Vaughan, Barry

2002 (3) ICU 3

Library Acquisitions

Archbold criminal pleading, evidence and
practice 2003

Richardson, P J

Thomas, D A

Bowes, Michael

2003 ed

London Sweet & Maxwell 2003

First supplement to the 2003 edition up to
date to October 14, 2002

MS500

Butterworths international guide to money
laundering law and practice

Graham, Toby

2nd ed

London Butterworths 2003

M565

Criminal procedure

Walsh, Dermot

MacEntee, Patrick

Dublin Round Hall Ltd. 2002
M500.C5

Article

A comparative note on the prosecution
services of France and of England and Wales
0'Doherty, Mark

2002 (3} 1ICU 23

Statutory Instrument

Criminal justice act {legal aid) (amendment)
regulations 2002
SI 575/2002

DAMAGES

Library Acquisition

2002 Facts and figures: tables for the
calculation of damages

De Wilde, Robin

2002 ed

London Sweet & Maxwell 2002
N37.1

DATA PROTECTION

Article

Data protection: the implications for solicitors
Lavery, Paul
2002 {December) GLSI 26

Library Acquisition

Data protection law and practice
Jay, Rosemary

Hamilton, Angus

London Sweet & Maxwell 1999
M208.D5

DISCRIMINATION

Articles

Disability, discrimination and employment: a
never-ending legal story?

Smith, Olivia

2001 DUL) 148

Sexual minorities and marriage: the United
States constitution's equal protection
mandate

King, Robert D

2002 (4) JFL 13

Wresting (racial) equality from tolerance of
hate speech

McGonagle, Tarlach

2001 bUl 21

EDUCATION

Statutory Instrument

Vocational education (amendment) act, 2001
S1 307/2001

ELECTRICITY

Statutory Instruments

Electricity reguiation act, 1999 (electricity)
levy order, 2002
SI 607/2002

Electricity regulation act, 1999 (gas) levy
(no.2} order, 2002
S| 606/2002
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EMPLOYMENT LAW

EQUAL STATUS

FAMILY LAW

Contract

Terms - Assurance given to plaintiffs -
Whether representation - Whether term of
contract - Whether employer owes duty of
care to ensure statements made to employees
are true - Transfer of undertakings -
Collective agreement - Whether "lockout”
commensurate with "lay-off" - Redundancy
Payments Act 1967, section 11 (1994/7021P -
Kearns J - 8/10/02)

King and others v Aer Lingus plc

Injunction

Interlocutory - Test to be applied -- Fair
issue to be tried - Balance of convenience -
Whether balance of convenience favours
granting of relief - Payment of salary - Likely
time for case to get to trial - Whether
plaintiff's salary should be paid pending trial
of action (2002/10338P - Peart J - 29/8/02)
Sheehy v Ryan

Articles

Developments in the employment injunction
O'Sullivan, Donal
7{6) 2002 BR 303

Disability, discrimination and employment: a
never-ending legal story?

Smith, Olivia

2001 DULJ 148

Wrongful dismissal - a right to general
damages?

Mallon, Tom

Millen, Patrick

7{6) 2002 BR 307

Library Acquisitions

Health and safety: law and practice
Shannon, Geoffrey

Dublin Round Hall Ltd 2002
N198.2.C5

Redgrave's health and safety
Ford, Michael

Brown, Eric

4th ed

London Butterworths 2002
N198.2

Textbook on labour faw
Honeyball, Simon

Bowers, John

7th ed

Oxford University Press 2002
N1390

Statutory Instruments

Employment regulation order (retail grocery
and allied trades joint labour committee),
2002

St 548/2002

Employment regulation order {hairdressing
joint labour committee), 2002
SI 532/2002

Article

Defining sexual orientation
Feenan, Dermot
2002 ILTR 278

EUROPEAN LAW

Articles

Advancing corporate and social responsibility
- the softly softly approach

Clarke, Blanaid

2002 CLP 223

Dawn raids, competition law and
fundamental rights: the growing influence of
European law

Travers, Noel J

2002 CLP 235

ECJ decision in the Marks & Spencers case
Lockhart, Greg
15 (2002) ITR 509

Pie in the sky
Ni Fhioinn, Deirdre
2002 {November) GLS! 20

Library Acquisitions

Blackstone's EC legislation 2002-2003
Foster, Nigel G

13th ed

Oxford University Press 2002

W4

EC competition law handbook 2002/2003
Van Der Woude, Marc

Jones, Christopher

2002-2003 edition

London Sweet & Maxwell 2003

W110

Free movement of goods in the European
Community under articles 28 to 30 of the EC
treaty

QOliver, Peter

Jarvis, Malcolm

4th ed

London Sweet & Maxwell 2003

W109

Irish perspectives on EC law
Keville, Cathrina

Lucey, Mary Catherine
Dublin Round Hall Ltd 2003
W86.C5

Parallel trade in Europe
Farquharson, Melanie

Smith, Vincent

London Sweet & Maxwell 1998
W109

Statutory Instrument
European communities (amendment) act,

2002 (commencement) order, 2003
S 30/2003
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Divorce

Division of assets - Property - Family home -
Pension adjustment order - Family Law
{Divorce) Act 1996 (2001/398CA - Abbott J-
26/6/02)

TMvT M

Articles

Changing families: the role of childcarers in
the modern family

Arthur, Raymond

2002 (4) JFL 3

Recent developments in the law governing
the recognition of foreign divorces
Browne, Dervia

2002 (4) UFL 8

What price a 'clean break’ divorce now?
Shannon, Geoffrey
2002 (December) GLSI 20

Statutory Instrument
Maintenance allowances (increased

payments) regulations, 2002
S 547/2002

FISHERIES

Statutory Instruments

Cod (fisheries management and conservation)
{no 11) order, 2002
SI536/2002

Cod (fisheries management and conservation)
{n0.12) order, 2002
SI 583/2002

Cod {fisheries management and conservation)
order, 2003
St 14/2003

Cod (fisheries management and conservation)
(no 2) order, 2003
SI 15/2003

Common sole (fisheries management and
conservation) {no 7) order, 2002
SI 584/2002

Deep sea fish stocks (licensing) order, 2002
SI 593/2002

Fishing effort and additional conditions for
monitoring, inspection and surveillance in the
context of recovery of certain cod stocks
order 2003

SI29/2003

Haddock (fisheries management and
conservation) (no 9) order, 2002
SI 537/2002

Haddock (fisheries management and
conservation} order, 2003
S116/2003



Hake (fisheries management and
conservation) order, 2003
St 17/2003

Hake (fisheries management and
conservation) order {no 8) 2002
Sl 586/2002

Herring (fisheries management and
conservation) {no &) order, 2002
Sl 602/2002

Horse mackerel (licensing) order, 2002
51 594/2002

Horse mackerel (fisheries management and
conservation) order (no 4) 2002
S 569/2002

Yegrim {fisheries management and
conservation) order, 2002
SI540/2002

Megrim (fisheries management and
conservation) {no 2) erder, 2002
SI 565/2002

Megrim (fisheries management and
conservation) order, 2003
SI18/2003

Monk (fisheries management and
conservation) (no 17) order, 2002
St 538/2002

Monk {fisheries management and
conservation) (no 18) order, 2002
S| 564/2002

Monk {fisheries management and
conservation) (no 19) order, 2002
Sl 588/2002

Monk (fisheries management and
conservation) {no 20} order, 2002
S 589/2002

wonk {fisheries management and
conservation) order, 2003
S 19/2003

Monk {fisheries management and
conservation) (no 2) order, 2003
S 20/2003

Norway lobster {fisheries management and
conservation} order, 2002
SI 539/2002

Norway lobster {fisheries management and
conservation) {no 2} order, 2002
St 563/2002

Norway lobster (fisheries management and
conservation) (no 3) order, 2002
SI 572/2002

Pollock (fisheries management and
conservation) order, 2002
SI 541/2002

Pollock {fisheries management and
conservation) {no.2) order, 2002
S1 562/2002

Poliock (fisheries management and
conservation) order, 2003
S121/2003
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Salmon rod ordinary licences (alteration of
licence duties) order 2002
St 625/2002

Sea fisheries (conservation and rational
exploitation of deep-sea species) order, 2003
SI 10/2003

Whiting (fisheries management and
conservation) order, 2003
SI1/2003

Whiting {fisheries management and
conservation) {no 5) order, 2002
S| 59072002

Whiting (fisheries management and
conservation) {no 2} order, 2003
SI 22/2003

FREEDOM OF INFORMATION

Library Acquisition

Data protection law and practice
Jay, Rosemary

Hamilton, Angus

London Sweet & Maxwell 1999
M209.05

Statutory Instrument
Freedom of information act, 1997 {prescribed

bodies) (no.2) regulations,
2002

GARDA SIOCHANA

Article

Sed quis custodiet ipsos custodies "But who
will police the police”

Carney, Caroline

7(6) 2002 BR 335

HEALTH

Statutory instruments

Eastern regional health authority (tenure of
office of regional chief executive) order, 2002
S| 636/2002

Health (in-patient) charges) (amendment)
(no.2) regulations, 2002

Sl 553/2002
Health services regulations, 2003
S| 603/2002

HOUSING
Articles

Broad powers introduced in new housing act
McManus, Donal
2002 C & PU 33

Housing (private rented dwellings) act 1982:
the implications of the expiry of statutory
protection for family members

Ryall, Aine

2001 DUU 120

HUMAN RIGHTS

Articles

Article 6 of the European convention on
human rights, administrative tribunals and
judicial review

McKechnie, William

7(6) 2002 BR 333

Tortuous trails: fact-finding missions in
Turkey into torture and the right to life under
the European convention on human rights
Liddy, Jane

2002 ILTR 281

Library Acquisition

Jacobs and White the European convention
on human rights

Ovey, Clare
White, Robin C A
3rd ed
Oxford University Press 2002
C200

IMMIGRATION
Asylum

Application to issue judicial review
proceedings - Certiorari - Refugee law -
Deportation - European law - Employment
law - Right of establishment - Practice and
procedure - Whether applicants entitled to
exercise right of establishment - Refugee
Act, 1996 - Immigration Act, 1999 - lliegal
tmmigrants (Trafficking) Act, 2000
(2001/796JR - Smyth J - 3/10/02)
Kaltcheva v Minister for Justice

Asylum

Certiorari - Declarations - Refugee status -
Prohibition - Application for asylum refused -
Applicant sought leave to apply for judicial
review on grounds that Refugee Appeals
Tribunal had acted in contravention of
natural and constitutional justice - Whether
tribunai had allowed insufficient time for
hearing of appeal - Extension of time to
apply for judicial review - Refugee Act, 1996
- lllegal Immigrants (Trafficking} Act, 2000
{2001/838JR - Smyth 1 - 4/10/02)

Satarov v Minister for Justice, Equality and
Law Reform

Asylum

Declarations - Refugee status - Certiorari -
Application for asylum refused - Applicant
sought leave to apply for judicial review -
Whether evidence on which decision-maker
could reasonably have arrived at decision -
Refugee Act, 1996 (2002/16JR - Smyth J -
4[10/02)

Ali Dhigh v Minister for Justice, Equality and
Law Reform



Asylum

Deportation - Judicial Review - Certiorari -
Injunction - Applicant refused asylum -
Minister made deportation order -
Deportation notice and order did not specify
date, time and place of deportation or
country to which applicant would be
deported - Whether deportation notice and
order ought be quashed - Whether decision
of Minister irrational or unreasonable -
Refugee Act, 1996 (2001/606JR - Smyth J -
3/10/02)

Ukadike v Minister for Justice, Equality and
Law Reform

Asylum

Deportation - Refugee status - Judicial
Review - Application for asylum refused: -
Minister made deportation order - Minister
subsequently appeared on television in which
he indicated particular immigration policy -
Applicant faxed Minister with regard to
television appearance - Minister replied that
he already had made order and applicant’s
fax could not be considered - Refugee Act,
1996 - Immigration Act, 1999 (2002/142JR -
Smyth J - 3/10/02)

Kallie v Minister for Justice, Equality and Law
Reform

Asylum

Deportation - Refugee status - Judicial
Review - Hope Hanlon procedure - Applicant
had applied for asylum in UK and then
absconded before his application could be
determined - Minister made deportation
order on basis that UK was country in which
application should be considered - Whether
applicant should be granted leave to apply for
judicial review of Minister's decision -
Refugee Act, 1996 - lllegal Immigrants
(Trafficking) Act, 1997 - Immigration Act,
1999 - Dublin Convention {Implementation)
Order 1997 {2001/250JR - Smyth J - 4/10/02)
Kalala v Minister for Justice, Equality and Law
Reform

Asylum

Judicial review - Certiorari - Deportation -
Practice and procedure - Appeal procedure -
Fair procedures - Whether valid appeal
initiated - Whether certificate required in
order to appeal - Refugee Act, 1996 -
[mmigration Act 1999 - lllegal Immigrants
(Trafficking) Act, 2000 2002/415JR -
Geoghegan J - 10/9/02)

Vicavich v Minister for Justice, Equality and
Low Reform

Asylum

Judicial review - Certiorari - Deportation -
Practice and procedure - Fair procedures -
Res judicata - Whether issues already
litigated - Refugee Act, 1996 - Immigration
Act, 1999 - lllegal Immigrants (Trafficking)
Act, 2000 (385JR/2002 - Smyth J - 31/7/02)
Lobi v Minister for Justice, Equality and Law
Reform

Asylum

Judicial review - Certiorari - Deportation -
Practice and procedure - Fair procedures -
Whether fair procedures followed - Whether
hearing before Tribunal conducted fairly -
Refugee Act, 1996 - Immigration Act, 1999 -
Iltegal Immigrants (Trafficking) Act, 2000
(2001/780JR - Smyth J - 3/10/02)
Abdulhalim and others v Minister for Justice,
Equality and Low Reform

LegalUpdate

Asylum

Judicial review - Refugee status - Grounds
upon judicial review sought - Refugee Act,
1996, ss. 11(2), 13(1) (795JR/2001 - Smyth J
- 3/10/02)

Olawale v Office of the Refugee Applications
Commissioner

Asylum

Refugee status - Application for asylum
refused - Applicant sought leave to apply for
Judicial review - Whether applicant need only
show persecution or whether persecution
must be on a Convention ground - Refugee
Act, 1996 {2001/748YR - Smyth J - 14/10/02)
Majokolasan v Chairman, Refugee Appeals
Tribunal

Asylum

Hope Hanlan Procedures - Appeals authority
- Procedural transition - Whether substantive
consideration of application must involve re-
interviewing of applicant - Refugee Act, 1996
(2001/114JR - Smyth J - 2/10/02)

Dolinksi v Minister for Justice, Equality and
Law Reform

Asylum

Judicial review - Limitations of judicial review
jurisdiction - Not for court to say how it
would have evaluated the evidence - Whether
evidence before Tribunal such as would have
enabled it to fairly and reasonably come to
view that it did - Hope Hanlan Procedures -
Refugee Act, 1996 (2001/16JR - Smyth J -
2/10/02)

Benderare v Minister for Justice, Equality and
Law Reform

Asylum

Judicial review - Whether decision of second
respondent irrational - Whether second
respondent misdirected himself in law -
Whether applicant could be persecuted by a
minority group within country of origin -
Refugee Act, 1996, section 2 (2002/3JR -
Smyth J - 2/10/02)

Ali'v Minister for Justice, Equality and Law
Reform

Asylum

Judicial review - Whether second respondent
misdirected himself in law - Whether
applicant had satisfied test of well founded
fear of persecution - Whether applicant's
betief in lack of efficacy of protection
sufficient justification for not seeking to avail
of protection of country of origin - Refugee
Act, 1996, section 2 (2001/720JR - Smyth J -
2/10/02)

Cyprian v Refugee Applications Commissioner

Asylum

Certiorari - Reasonableness - Irrationality -
Whether view taken that evidence not
credible irrational or unreasonable - Nature
of appeal - Whether inquisitorial in nature -
Whether procedural deficiencies cured by
appeal ~ Whether irrelevant considerations
taken into account - Hope Hanlon procedures
- Adequacy of procedures (2000/701JR -
Smyth J - 4/10/02)

Yacef v Minister for Justice, Equality and Law
Reform

Asylum

Judicial review - Certiorari - Deportation -
Practice and procedure ~ Fair procedures -
Res judicata - Whether applicant denied

Aprit 2003 - PagCGS

opportunity to cross-examine witness -
Whether decision of Tribunal flawed -
Refugee Act, 1996 - Immigration Act, 1999 -
lllegal Immigrants (Trafficking) Act, 2000
(2002/310JR - Smyth J - 4/10/02)

Okafu v Refugee Appeals Tribunal

Asylum

Judicial review - Declaration - Hope Hanlan
Procedures - Whether procedures were of no
legal effect in the absence of statutory
procedures - Whether obligation on
Oireachtas to bring into effect provisions of
statute - Refugee Act, 1996 ~ Dublin
Convention (Implementation) Order 1997 Sl
360/1997 (2000/408JR - Smyth J - 4/10/02)
Simiv Minister for Justice, Equality and Law
Reform

Asylum

Judicial review - Certiorari - Deportation -
Practice and procedure - Fair procedures -
Res judicata - Audi Alteram Partem -
Whether decision of Refugee Appeals
Authority flawed and in breach of fair
procedures - Refugee Act, 1996 -
Immigration Act, 1999 - lilegal Immigrants
(Trafficking) Act, 2000 (2000/696JR - Smyth J
- 4/10/02)

Akipotor v Minister for Justice, Equality and
Law Reform

Asylum

Judicial review - Certiorari - Refugee law -
Deportation - Practice and procedure - Fair
procedures - Whether applicant prejudiced by
lack of legal advice - Refugee Act, 1996 -
Immigration Act, 1999 - Illegal Immigrants
(Trafficking) Act, 2000 (2001/47JR - Smyth J
- 3/10/02) -

Osayande v Minister for Justice, Equality and
Law Reform

Asylum

Judicial review - Certiorari - Refugee iaw -
Deportation - Practice and procedure - Fair
procedures - Whether refusal of refugee
status ultra vires - Whether applicant denied
fair procedures - Refugee Act, 1996 -
Immigration Act, 1999 - lilegal Immigrants
{Trafficking) Act, 2000 (2001/882JR - Smyth J
- 3/10/02)

Nkemachor v Refugee Applications
Commissioner

Asylum

Judicial review - Certiorari - Time limits -
Applicant afforded legal representation but
not an oral hearing - Whether applicant
deprived of natural justice - lliegal
Immigrants (Trafficking) Act, 2000 - Refugee
Act, 1996 (2001/818JR - Smyth J - 2/10/02)
Agabi v Minister for Justice, Equality and Law
Reform

Asylum

Judicial review - Certiorari - Refugee law-
Transfer of application - Deportation -
Practice and procedure - Fair procedures -
Schengen visa - Dublin Convention - Whether
decision of Refugee Appeals Tribunal flawed
and in breach of fair procedures - Refugee
Act, 1996 - Immigration Act, 1999 - lilegal
Immigrants (Trafficking) Act, 2000 - Dublin
Convention (Implementation) Order, 2000 SI
343/2000 (2001/825JR - Smyth J - 4/10/02)
Spatariu v Refugee Appeals Tribunal



Asylum
iudicial review - Time limits - Whether time
mit constitutional - Delay - Notice of appeal
sdged five months outside time limit -
Jinether collateral or misericordiam scheme
‘50 allowing appeals outside time limit exists
- Refugee Act 1996, section 13 (3) (b) -
zefugee Act 1996 (Appeals) Regulations 2000
31 342/2000 (2002/28JR - Smyth J - 2/10/02)
Tili v Minister for Justice, Equality and Law
=eform

Asylum

!tanifestly unfounded - Refugee appeals
zommissioner - Whether application retated
1o criteria for granting of refugee status -
/{nether onus on second respondent to
sztisfy itself that claim is manifestly
_nfounded - Exercise of discretion by decision
maker - Whether decision to proceed with
zopeal on basis of claim as manifestly
unfounded unreasonable in light of evidence
- Whether absence of oral hearing amounts
-0 denial of natural and constitutional justice
- ‘Nhether onus on decision maker to prove
existence of countervailing internal

arotection - Refugee Act 1996 (2002/160JR -
Smyth J - 2/10/02)

“sta Bewaji Manuel-Rose v Minister for
sustice, Equality ond Refugee Appeals

Judicial review

Certiorari - Practice and procedure - Delay -
Refugee - Immigration and asylum -
Zuropean law - Deportation - Fair procedures
- Whether alleged failure by Minister to bring
arovisions of Refugee Act, 1996 into force
sitiated decision - Refugee Act, 1996 -
mmigration Act, 1999 - lllegal Immigrants
Trafficking) Act, 2000 (2000/488JR - Smyth J
- 3/10/02)

abdi v Minister for Justice, Equality and Law
Reform

Article

Accelerated asylum determination
orocedures: fair and efficient?
‘utlally, Siobhan

2001 DULJ 55

INFORMATION TECHNOLOGY

Articles

Do your files need a clean sweep?
McCann, Sean
2002 {(November) GLSI 29

justice@e-court.ie?
Kelleher, Denis
2002 (December) GLSI 35

INJUNCTION

Article

Developments in the employment injunction
0O'Sullivan, Donal
7(6) 2002 BR 303

LegslUpdate

INSURANCE

Library Acquisition

MacGillivray on insurance law: relating to all
risks other than marine

Leth-Jones, Nicholas

Birds, John

Owen, David

10th ed

London Sweet & Maxweli 2003

N230

INTERNATIONAL LAW

Articles

International criminal court - a victory for the
rule of law over the might is right principle
Murphy, Ray

2002 (3} ICLU 8

International tax developments in the area of
exchange of information

O'Connor, Joan

Griffin, Lorraine

2003 (Jan/Feb) ITR 87

US withholding tax changes - impact on Irish
investors in US markets

0'Mahony, Gary

15 (2002) ITR 495

Library Acquisition

[nternational law
Wallace, Rebecca M M

4th ed
London Sweet & Maxwell 2002
C100

JUDICIAL REVIEW
Certiorari

Road traffic offence - Conviction -Applicant
sought order quashing order of District Judge
- Whether insufficient evidence to support
conviction - Whether judge exceeded his
jurisdiction ~ Whether recall of witness in
unusual circumstances gave rise to suspicion
that procedures unfair - Road Traffic Act,
1961, s. 49 (61JR/2000 - 0'Higgins J -
19/12/00)

Flynn v Kirby

Prohibition

Criminal law - Fair procedures -
Constitutional law - Right to fair trial - Delay
-Alzheimer's disease - Res judicata - Whether
itl-health grounds for prohibiting trial -
Whether order of prohibition restraining trial
should issue - Whether real risk of unfair trial
(2001/282JR - Peart J - 8/10/02)

0'C v Director of Public Prosecutions

Statutory interpretation

Planning and environment - Words and
phrases - Meaning of the phrase "have regard
to" - Parliamentary intent - Whether errors of
law on face of development plan - Whether
respondent failed to "have regard to” regional
planning guidelines in making and adopting
county development plan - Whether

respondent fully informed of existence and
nature of such guidelines - Whether
respondent gave reasonable consideration to
such guidelines with view to accommodating
objectives and policies contained therein -
Planning and Development Act 2000, section
27 (1) (2001/359JR - Quirke J - 2/9/02)
McEvoy v Meath County Council

Articles

Caselaw on judicial review applications in
asylum law

O'Sullivan, Stephen

7{6) 2002 BR 312

Locus standi and the use of incorporated
companies in judicial review applications
Carolan, Eoin

2002 ILTR 298

Library Acquisition

Consultation paper on judicial review
procedure

Law Reform Commission

Dublin Law Reform Commission 2003
M306.C5

LANDLORD AND TENANT

Damages

Counterclaim for malicious prosecution -
Exemplary or punitive damages - Factors to
be considered - Intention of such damages -
Right to set off - Whether award of costs can
be set off - Whether refief against forfeiture
should be granted unconditionally (1996/25P
- McCracken J - 10/9/02)

Crofter Properties Ltd v Genport Ltd

Article

Housing (private rented dwellings) act 1982:
the implications of the expiry of statutory
protection for family members

Ryall, Aine

2001 DUU 120

LEGAL AID

Statutory Instrument

Criminal justice act (legal aid) (amendment)
regulations 2002
SI 575/2002

LEGAL PROFESSION

Articles

Data protection: the implications for solicitor
Lavery, Paul
2002 (December) GLSI 26

Get up, stand up
O'Halloran, Barry
2002 (November) GLSI 24

justice@e-court.ie?
Kelleher, Denis
2002 (December) GLSI 35



Library Acquisitions

Legal professional privilege: law and theory
Auburn, Jonathan

Oxford Hart Publishing Ltd 2000
N386.5.C5

Practitioners court guide 2003
McKenzie, Agnes

2nd ed

Dublin Agnes McKenzie 2002
REF

The legal profession: requlation and the
consumer

Seneviratne, Mary

London Sweet & Maxwell 1999

L50

LOCAL GOVERNMENT

Statutory Instruments

Local government {an Combhairle
Leabharlanna) (amendment) regulations, 2003
S128/2003

Local government act, 2001 (part 15)
regulations, 2002
SI 582/2002

Local government act, 2001 (section 231)
order, 2002.
S1 531/2002

Local government {tenure of office of
managers) regulations, 2003
St 47/2003

Roads act, 1993 (classification of national
roads) (Kilcock - Kinnegad road) order, 2003
SI26/2003

LegalUpdate

PENSIONS

Statutory Instrument

Occupational pension schemes (disclosure of
information) (amendment) regulations, 2003
St 4{2003
DIR 98/49

Occupational pension schemes (fees)
(amendment) regulations 2002
S 610/2002

Pensions {amendment) act, 2002
SH609/2002

Personal retirement savings accounts
{functions of pensions board) regulations,
2002

S1611/2002

PERSONAL INJURIES

Article

Proposed changes to the handling of personal
injuries claims

Maguire, Conor

7{6) 2002 BR 331

PLANNING AND ENVIRONMENT

MEDICAL LAW

Library Acquisitions

Clinical practice and the law

Mills, Simon

Dublin Butterworth (Ireland) Ltd 2002
M608.C5

Medicine, ethics and the law
Madden, Deirdre

Dublin Butterworth (Ireland) Ltd 2002
M608.C5

Statutory instrument
Medicinal products (prescription and control

of supply) {amendment) requlations, 2002
SI1 627/2002

NEGLIGENCE

Library Acquisition

Bingham's negligence cases
Maddison His Honour Judge, David
Tetlow His Honour Judge, Christopher
Wood, Graham N

5th ed

London Sweet & Maxwell 2002
N33.3

Statutory interpretation

Unauthorised structure - Enforcement -
Whether exempted development - Order for
removal of such development - Exercise of
discretion to order such removal - Whether
applicant guilty of delay in bringing
application - Whether public interest
outweighs right to have law enforced - Local
Government (Planning and Development) Act
1976, section 27 - Local Government
{Planning and Deveiopment) Act, 1992,
section 19 - Local Government (Planning and
Development) Regulations 1994 S| 86/1994,
articles 9 and 10 (1999/41MCA - Carroll J -
17/10/02)

Dublin Corporation v Eircom plc

Waste management

Waste management - "Polluter pays" principle
- Interpretation of Waste Management Act,
1996 - Whether intention or negligence in
traditional sense required - Whether
corporate veil should be lifted so as to make
directors of company personally liable -
Waste Management Act, 1996, ss. 5, 57, 58 -
Article 174 Treaty of Rome - Council Directive
75/442/EEC - Council Directive 91/156/EEC -
Council Recommendation 75/436/Euratom,
ECSC, EEC {2002/25MCA - O'Sullivan J -
31/7/02)

Wicklow County Council v Fenton

Article

Road traffic noise - are current design criteria
adequate?

McKeown, Eugene

2002 1P & ELJ 147

Library Acquisition

Do you require planning permission? An
ilustrated guide

Crean, John

2nd ed

Dublin Round Hall Ltd 2002

Ng6.81.C5

PRACTICE AND PROCEDURE

Immigration

Judgment delivered - Reasons - Whether
reasons given in written judgment were
sufficient - Whether judgment should be re-
visited and further reasons given - Refugee
Act, 1996 (2001/109JR - Smyth J - 16/10/02)
Akinyemi v Minister for Justice, Equality
and Law Reform

Master's court

Discovery - Plaintiff alleging employer failed
to take reasonable care for him in workplace
- Whether discovery should be ordered -
Ways in which discovery process could be
foreshortened or eliminated {2001/16106P -
Master Honohan - 10/10/02)

O'Donovan v Irish Dunlop Company Ltd

Vary a judgment

Supreme Court - Finality of judgment -
Application to vary order of Supreme Court -
Bunreacht na hEireann, 1937, Article 34.4.6
(317/2001 - Supreme Court - 19/7/02)
Shannon v McCartan

Articles

Fighting dirty
Shiels, Dessie
2002 {November) GLSI 14

Setting aside final orders
Delany, Hilary
2001 DU

Library Acquisition

A practical guide to small claims
Simons, Alan

Harmer, Caroline

3rd ed

London Butterworths 2002
N369.55

Legal professional privilege: law and theory
Auburn, Jonathan

Oxford Hart Publishing Ltd 2000
N386.5.C5

Statutory Instruments

District court districts and areas {amendment)
(Moate and Athlone) order,

2002

S1521/2002

District court districts and areas (amendment)
and variation of days and hours (Galway)
order, 2003

St 2/2003

District court districts and areas (amendment)
(Callan and Kilkenny) order, 2003
S| 3/2003




District court districts and areas {amendment}
znd variation of days and hours (Killmaliock)
arder, 2003

51 7/2003

District court districts and areas {amendment)
and variation of days and hours
(Drumcotlogher and Newcastle west) order,
2003

Sl 8/2003

District court districts and areas (amendment}
and variation of days and hours
{Shanagolden, Rathkeale and Listowel) order,
2003

SI13/2003

PROPERTY

Articles

Avoiding professional negligence in
conveyancing

Gallagher, Brian

2002 (December) GLSI 10

Competition in the conveyancing market:
s0me economic issues

Shinnick, Edward

2002 C & PU 35

Library Acquisition

‘egarry's manual of the law of real property
Dakley, A J ’

Zth ed

London Sweet & Maxwell 2002

REFUGEES

Article

Caselaw on judicial review applications in
asylum law

O'Sullivan, Stephen

7(6) 2002 BR 312

Statutory Instrument

Refugee act, 1996 (appeals) regulations 2002
S1 5712002

ROAD TRAFFIC

Article

Road traffic noise - are current design criteria
adequate?

McKeown, Eugene

2002 |P & ELJ 147

Statutory Instruments

Roads act, 1993 (classification of national
roads) (Kilcock - Kinnegad road) order, 2003
SI 26/2003

Road traffic act, 1994 (section 25}
(commencement) order, 2002
S 597/2002

Road traffic act, 2002 (commencement) order
2002
Sl 598/2002

LegalUpdate

Road traffic {construction and use of vehicles)
regulations 2003

S1 5/2003

DIR 96/53

SHIPPING

Library Acquisition

Brice on maritime law of salvage
Reeder, John

4th ed

London Sweet & Maxwell 2003
N334

Statutory Instruments

Licensing of passenger boats (exemption)
(amendment) regulations 2002
SI 556/2002

Merchant shipping {passenger boat)
{amendment) regulations 2002
SI 555/2002

SOCIAL WELFARE

Library Acquisition

Social welfare law

Cousins, Mel

2nd ed

Dublin Round Hall Ltd 2002
N181.C5

Statutory Instruments

Social welfare (consolidated supplementary
welfare allowance) (amendment)

(No 1) regulations, 2002

S 527/2002

Social welfare (consolidated payments
provisions) {amendment) {no 3) {increase in
rates) regulations, 2002

S| 631/2002

Social welfare {occupational injuries)
(amendment) regulations, 2002
St 628/2002

Social welfare (rent allowance) (amendment)
{no0.2) regulations, 2002
St 629/2002

Social welfare (transitional arrangements)
(atignment of income tax year with calendar
year) regulations, 2002

S 480/2002

Social welfare (temporary provisions)
regulations, 2002
SI 497/2002

SOLICITORS

Articles

Avoiding professional negligence in
conveyancing

Gallagher, Brian

2002 (December) GLSE 10

Fighting talk
0'Boyle, Conal
2002 (December) GLSI 16

Statutory Instruments

Solicitors acts, 1954 to 2002 solicitors
(practising certificate 2003) regulations, 2002
SY 804/2002

Soficitors acts, 1954 to 2002 solicitors
{practising certificate 2003 fees) Regulations,
2002

S| 6052002

TAXATION

Articles

Beware of the LLC
Hollingsworth, Greg
15 {2002) [TR 499

Capital duty - is it worth it?
Galvin, Turlough
15 {2002) ITR 491

ECJ decision in the Marks & Spencers case
Lockhart, Greg
15 (2002} TR 509

Increase in export compliance and its effect
on business

Lynch, Carol

15 {2002} ITR 515

International tax developments in the area of
exchange of information

0'Connor, Joan

Griffin, Lorraine

2003 (Jan[Feb) ITR 87

irish trust law and taxation
Madigan, Paraic
2003 (Jan[Feb) ITR 77

Section 117 TCA, 1997 - re-visited - a
compensation nightmare

Grogan, Richard

15 (2002} ITR 459

Sharefishermen
Dowdall, Bob
15 (2002) ITR 472

Shipping &t tonnage tax
Henehan, P J
O'Mahony, Gary

2003 {Jan/Feb) ITR 63

Stamp duty on UK fand and buildings - a new
regime

Masterson, Lisa

2003 {Jan/Feb) ITR 83

Striking Ireland off the "excluded country list"
Cullinan, Pat
14 {2002} 1TR 456

Taxation of employment equality and
maternity awards

Dowdall, Bob

16 (2003} ITR 45

The background to the inheritance tax
Mason, George C
15 (2002) TR 487



The impact of recent German and French
Supreme Court decisions on certain

Irish companies

Peitrick, Mechthild

15 (2002) ITR 505

The problem of diversity - estate planning for
clients with foreign assets

Grogan, Richard

2003 (Jan/Feb) ITR 67

Trading income - the need for Solomon's
wisdom!

Lynch, Liam

16 (2003) ITR 39

Undertaking required by the Revenue
Commissioners when petitioning to restore a
company to the register of companies
O'Reilly, Aillil

2002 CLP 197

US withholding tax changes - impact on Irish
investors in US markets

O'Mahony, Gary

15 (2002} ITR 495

VAT and property - finance act 2002 changes
Gallagher, John
2002 C & PUJ 50

What constitutes a permanent establishment?
Grimes, Liam
2003 (Jan/Feb} ITR 59

Library Acquisitions

Capital allowances: finance act 2002
Connolly, Margaret

Bradley, Marie

Purcell, Brian

3rd ed

Dublin Institute of Taxation 2002
M337.155.C5

Offshore tax planning
Clarke, Giles

9th ed

London Butterworths 2002
M336.76

Statutory Instruments

Double taxation refief {taxes on income and
on capital} (Kingdom of Norway) order, 2001
SI520/2001

Double taxation relief (taxes on income and
capital gains) (Republic of India) order, 2001
St 521/2001

Double taxation relief (taxes on income and
capital gains) (Republic of Slovenia) order
2002

S 573/2002

Double taxation relief (taxes on income and
capital gains) (Republic of Croatia) order
2002

St 5742002

Capital gains tax {multipliers) (2003)
regulations 2003
S112/2003

Finance act, 1993 (section 60) regulations
2002
S1621/2002

Legalupaate

TELECOMMUNICATIONS

Statutory Instrument

Telecommunications tariff regulation order,
2003
SI31/2003

TORT

Personal injuries

Negligence - Road traffic - Damages - Claim
for future loss of earnings - Causation
{2000/13041P - Peart J - 6/10/02)
McGauran v Smith

Personal injuries

Damages - Apportionment of liability -
Personal injuries - Discretion of the trial
judge (320/2001 - Supreme Court - 14/10/02)
Ryan v Bus éireann

Library Acquisitions

2002 Facts and figures: tables for the
calculation of damages

De Wilde, Robin

2002 ed

London Sweet & Maxwell 2002

N37.1

A review of the costs to the Irish economy
and the effectiveness of a proposed personal
injuries compensation scheme

Peter Bacon and Associates, Economic
Consultants

Dublin Peter Bacon & Associates 2002

Final Report

September 2002

N38.1.C5

Product safety

Hodges, Christopher J S

Tyler, Mark

Abbott, Howard

London Sweet & Maxwell 1996
N39.P6

TRIBUNALS

Hepatitis C Tribunal

Appeal to High Court - Award - Jurisdiction
to interfere with an order which has been
made and perfected - Orders of High Court
made on appeal from Hepatitis C Tribunal -
Whether High Court can and should set aside
orders - Hepatitis C Compensation Tribunal
Act, 1997, ss. 3(12), 5(9), 5(17), 5(18), 5(19) -
1998 S1392/1998 - Rules of the Superior
Courts, 1986 Order 20 rule 11(1999/179CT -
O'Neilt J - 15/2/02)

D (M) v Minister for Health and Children

TRUSTS

Article

Irish trust faw and taxation
Madigan, Paraic
2003 (Jan/Feb) ITR 77

Apri I 2003— Page 72

Library Acquisitions

Drafting trusts and will trusts: a modern
approach

Kessler, James

6th ed

London Sweet & Maxwell 2002

N210

Underhill and Hayton law relating to trustees
Hayton, David J

16th ed

London Butterworths 2003

N210

Statutory Instrument
Trustee (authorised investments) order 1998

(amendment) order 2002
S| 595/2002

WILLS

Article

The ordinary meaning rule in the construction
of wills

Keating, Albert

2002 C &t PU 26

AT A GLANCE

Court Rules

District court districts and areas (amendment)
(Moate and Athlone) order,

2002

SI 521/2002

District court districts and areas (amendment)
and variation of days and hours (Galway)
order, 2003

St 2/2003

District court districts and areas (amendment)
(Callan and Kitkenny) order, 2003
S1 3/2003

District court districts and areas (amendment)
and variation of days and hours (Kilimaliock)
order, 2003

Sl 7/2003

District court districts and areas (amendment)
and variation of days and hours
(Drumcollogher and Newcastle west) order,
2003

S| 8/2003

District court districts and areas (amendment)
and variation of days and hours
(Shanagolden, Rathkeale and Listowel) order,
2003

St 13/2003

European Directives implemented into Irish
Law up to 06/03/2002

Information compiled by Eve Moloney, Law
Library, Four Courts.

Classical swine fever order 2002
Sl 561/2002
DIR 2001/89




Diseases of animals act 1966 (transmissible
spongiform encephalopathies)

IMeat and bone meal and poultry offal) order
2002

SI 551/2002

Regulations: 1326/2001, 999/2001,
1248/2001, and 270/2002

Emissions of volatile organic compounds from
arganic solvents regulations, 2002

1 543/2002

DIR 1999/19

European communities (materials and articles
intended to come into contact with
foodstuffs) regulations 2002

S| 542/2002

DIR 2001/62, DIR 2002/17

European communities diseases of animals
act, 1966 (transmissible spongiform
encephalopathies) (meat and bone meal and
poultry offal) order 2002) regulations 2002

St 550/2002

Com Regs: (EC) 1326/2001, (EC) 99/2001, (EC)
1326/201, (EC) and 270/2002

Com Decs: 2000/766EC, 2002/2486/EC,
2001/9/EC, 2001/165/EC,

European communities (Osama Bin Laden al-
qaida and taliban of Afghanistan sanctions)
regulations 2002

Sl 654/2002

Council Regulation: 881/2002

European communities (amendment of
cruelty to animals act 1876) requlations,
2002

S1 566/2002

DIR 86/609

European communities (medical devices)
{amendment) regulations, 2002

S| 576/2002

DIR 2000/70, 2001/104, 93/42

European communities {(energy labelling of
househoid air-conditioners) regulations 2002
SI 578/2002

DIR 2002/31, 92/75

European communities (energy labelling of
household electric avens) regulations 2002
S1 579/2002

DIR 2002/40, 92/75/EEC

European communities (food additives other
than colours and sweetners) regulations,
2002

S1 613/2002

DIR 95/2, 96/85, 98/72, 2001/5

European communities (postal services)
regulations, 2002

SI 6162002

DIR 97/67, 2002/39

European communities {marketing of forest
reproductive material) regulations, 2002

S| £18/2002

DIR 1899/105

DIR 85/611, DIR 88/220, DIR 92/26

European communities (units of
measurement) (amendment) requlations, 2002
S1 619/2002

DIR 89/617

European communities (requirements to

LegalUpdate

indicate product prices) regulations, 2002
SI 639/2002
DIR 98/6

European communities {certain aspects of the
sale of goods and associated guarantees)
regulations 2003

S111/2003

DIR 1999/44

European communities (community designs)
regulations, 2003

St 27/2003

Reg. (EC) 6/2002

European communities (undertakings for
collective investment in transferable
securities) (amendment) regulations 2003
SI 51/2003

Occupational pension schemes (disclosure of
information) (amendment) regulations, 2003
Si 4/2003
DIR 98/49

Road traffic (construction and use of vehicles)
regulations 2003

SI 5/2003

DIR 96/53

Acts of the Oireachtas 2002 (as of
30/01/2002) [29th Dail&t 22nd Seanad]

Information compiled by Damien
Grenham, Law Library, Four Courts.

1/2002  State Authorities (Public Private
Partnership Arrangements) Act, 2002
Signed 21/02/2002

2/2002  Sustainable Energy Act, 2002
Signed 27/02/2002

3/2002  Radiological Protection
(Amendment) Act, 2002
Signed 20/03/2002

Electoral (Amendment) Act, 2002
Signed 25/03/2002

4{2002

5/2002  Finance Act, 2002

Signed 25/03/2002
6/2002  Public Health (Tobacco) Act, 2002
Signed 27/03/2002
7/2002  Tribunals Of Inquiry (Evidence)
(Amendment) Act, 2002
Signed 27/03/2002
8/2002  Social Welfare {miscellaneous
provisions) Act, 2002
Signed 27/03/2002
9/2002  Housing (Miscellaneous Provisions)
Act, 2002
Signed 10/04/2002
10/2002 Gas (Interim)
(Regulation) Act, 2002
Signed 10/04/2002
11/2002 Arramara Teoranta (Acquisition Of
Shares) Act, 2002
Signed 10/04/2002

12/2002

13/2002

14/2002

15/2002

16/2002

17/2002

182002

19/2002

20/2002

21/2002

22(2002

23/2002

24/2002

25/2002

26/2002

27{2002

28/2002

29/2002

30/2002

31/2002

32[2002

Road Traffic Act, 2002
Signed 10/04/2002

Residential Institutions
Redress Act, 2002
Signed 10/04/2002

Competition Act, 2002
Signed 10/04/2002

Courts And Court Officers Act, 2002
Signed 10/04/2002

Civil Defence Act, 2002
Signed 10/04/2002

Medical Practitioners
{Amendment) Act, 2002
Signed 10/04/2002

Pensions (Amendment) Act, 2002
Signed 13/04/2002

Solicitors (Amendment)
Act, 2002
Signed 13/04/2002

Communications
Regulation Act, 2002
Signhed 27/04/2002

Hepatitis C compensation tribunal
(amendment) Act, 2002
Signed 29/04{2002

Ombudsman for children Act, 2002
Signed 01/05/2002

Electoral (amendment)
(No.2} Act, 2002
Signed 03/07/2002

Minister for the Environment

and Local Government
{performance of certain functions}
Act, 2002

Signed 03/07/2002

European union {scrutiny)
Act, 2002
Signed 23/10/2002

British-irish agreement
{amendment) Act, 2002
Signed 29/11/2002

European communities
(amendment) Act, 2002
Signed 5/12{2002

Appropriation Act, 2002
Signed 13/12/2002

National development finance
agency Act, 2002
Signed 19/12/2002

Domestic violence
(amendment) Act, 2002
Signed 19/12/2002

Social welfare Act, 2002
Signed 19/12/2002

Planning and development
(amendment) Act, 2002
Signed 24/12/2002
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Amendments of the Constitution

Twenty-first Amendment of the Constitution
Act, 2001
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Twenty-third Amendment of the Constitution
Act, 2001
Signed 27/03/2002

Twenty- sixth Amendment of the Constitution
Act, 2002
Signed 7/11/2002
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Bills in progress as of 27/02/2003 [29th Dail&t
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Law Library, Four Courts.

Arts bill, 2002
Committee - Dail

Broadcasting (major events television
coverage) (amendment) bill, 2003
1st stage - Seanad

Capital acquisitions tax consolidation bill,
2002
Committee - Dail

Central bank and financial services authority
of lreland bill, 2002
Committee - Dail

Companies (auditing and accounting) bill,
2003
1st stage - Seanad

Containment of nuclear weapons bill, 2000
Committee - Dail (Initiated in Seanad)

Criminal justice (illicit traffic by sea) bill,
2000
Committee - Dail

Criminal justice (public order} bill, 2002
Committee - Dail

Criminal justice {temporary release of
prisoners) bill, 2001
2nd stage -Dail

Criminal justice (terrorist offences) bill, 2002
2nd stage -Dail

Criminal faw (insanity} bill, 2002
1st stage - Seanad

Data protection {amendment) bill, 2002
Committee~ Dail (Initiated in Seanad)

Digital hub development agency bill, 2002
2nd stage- Dail (Initiated in Seanad)

Legaiupaare

Dumping at sea (amendment) bill, 2000
2nd stage - Dail {Initiated in Seanad)

European convention on human rights bill,
2001
Committee - Dail

Finance bill, 2003
Committee - Dail

Fisheries (amendment) bill, 2002
2nd stage - Dail {Initiated in Seanad)

Freedom of information (amendment) bill,
2003
1st stage - Seanad

Health insurance (amendment) bill, 2003
1st stage - Seanad

Houses of the Qireachtas commission bitl,
2002
Committee - Dail

Human reproduction bill, 2003
2nd stage - Dail

Industrial development {science foundation
Ireland) bill, 2002
Committee - Seanad

Immigration bill, 2002
2nd stage- Dail (Initiated in Seanad)

Interpretation bill, 2000
Committee- Dail

Law of the sea {repression of piracy) bill,
2001
2nd stage - Dail (Initiated in Seanad)

Licensing of indoor events bill, 2001
Committee - Dail

Local government bill, 2003
st stage - Seanad

Money advice and budgeting service bili,
2002
1st stage - Dail {order for second stage)

Motor vehicle (duties and licences) bill, 2003
1st stage - Dail

National economic and social development
office bill, 2002
1st stage - Dail {order for second stage)

National tourism development authority bill,
2002
2nd stage - Dail (Initiated in Seanad)

Official languages (equality) bill, 2002
Committee - Seanad

Ombudsman (defence forces) bill, 2002
Tst stage - Dail (order for second stage)

Opticians (amendment) bill, 2002
Committee -Seanad

Patents (amendment) bill, 1999
Committee - Dail

Postal (miscellaneous provisions) bill, 2001
1st stage -Dail (order for second stage)

Private security services bill, 2001
Committee - Dail
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Proceeds of crime (amendment) bill, 1999
Committee - Dail

Protection of the environment bill, 2003
Committee - Seanad

Railway safety bill, 2001
2nd stage - Dail

Sea poliution (hazardous and noxious
substances) {civil liability and compensation)
Bift, 2000

Committee - Dail

Social welfare (miscellaneous provisions) bill,
2003
2nd stage- Dail

The Royal College of Surgeons in Ireland
(Charter Amendment) bill, 2002
2nd stage - Seanad [p.m.b]

Twenty-fourth amendment of the
Constitution bill, 2002
1st stage- Dail

Twenty-seventh amendment of the
constitution bill 2003
2nd stage - Dail

Unclaimed life assurance policies bill, 2002
Report - Dail

Waste management (amendment) bill, 2002
2nd stage- Dail

Whistleblowers protection bill, 1999
Committee stage - Dail

(P.S} Copies of the acts/bills can be obtained
free from the internet & up to date
information can be downloaded from website
s www.irlgov.ie

(NB) Must have "adobe" software which can
be downloaded free of charge from internet
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The Niall and Barbara McCarthy Bursary

in association with the Honorable Society of King's Inns

Ten years after their parents’ tragic deaths in a road accident in Spain, the
daughters and sons of Niall and Barbara McCarthy have offered the King's
Inns the opportunity of enabling a permanent bursary in their parents' names.

To set up the fund, the family is making a generous
personal contribution of €65,000.

The bursary will be awarded to a candidate who will have been offered and accepted a place on the
2003/04 course leading to the Barrister-at-Law degree in King's Inns. This candidate is likely to have

met with and overcome some kind of physical, social or financial challenge.
The McCarthy scholar will have an internship at the Court of Human Rights in Strasbourg.

The Council of King's Inns supports this initiative unanimously and invites you to support the Bursary
fund by sending a contribution to the McCarthy Bursary Fund.

“Great friends, great people and great spirits.

Theirs was a true hospitality of the soul”
(extract from the funeral address of Fr Enda McDonagh)

Name : Tel:
Address:
[ would like to contribute € to the Niall and Barbara McCarthy Bursary.
Method of payment: "] Cheque enclosed [} Credit Card

7] Credit card no. Expiry Date

(] Visa "} Diners ] Mastercard ] American Express

Please return to Camilla McAleese, McCarthy Bursary Fund,
The Honorable Society of King's Inns, Henrietta Street, Dublin 1
Further information: +353 1 874 4840 or camilla.mcaleese@kingsinns.ie or www.kingsinns.ie
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What is coming down the

tracks in Ireland

The Hon. Mr. Justice Paul Carney*

When | was called to the Bar 37 years ago, the topography of legal
Dublin was totally different to what it is now. The area in which we are
gathered at present was not then part of legal Dublin but was devoted
to the production of John Jameson Whiskey. Solicitors firms were
rigidly divided between two areas of the city. Those who considered
themselves respectable were congregated around Fitzwilliam Square
and the decoratively seedy, as they were then, criminal offices were
located along the Quays and in the immediate environs of the Four
Courts. The Fitzwilliam Square offices would not allow a criminal client
darken their doors. If by any chance one of their clients got into a spot
of criminal bother, he would be sent down to see Mr. Ringrose in
Chancery Place. A leading firm then located in Pembroke Street had |
believe on its office walls a notice headed "Counsel acceptable to this
office” which concluded with the words "Kevin Haugh (RTA only)". |
myself as a criminal practitioner, unlike Judge Haugh, never achieved
even limited certification in Fitzwilliam Square.

The top commercial offices have now left Fitzwilliam Square and are
dispersed between Docklands and other developments throughout the
city. While | do not expect them ever to welcome clients charged with
jumping out of the bushes, | believe that in respect of certain crimes,
their attitude towards participating in the work of the criminal courts
is inevitably going to change. An early sign of this was when the
retiring Chief Superintendent of the National Bureau of Fraud
Investigation walked straight into a consultancy with one of the major
commercial firms of solicitors now located in Docklands. Criminal work
is a highly specialised area requiring very particular skills. In light of
the coming involvement of the major commercial offices with the
criminal courts in the area of competition law, money laundering and
commercial frauds of various kinds, | see them having to buy in the
skills of those who have received their training in the criminal courts.
I'am aware that there is already in place an arrangement between one
of the major criminal offices and a commercial one.

Nor has the relationship over the years between the commercial and
criminal Bar been necessarily an easy one. There was in particular an
atmosphere of tension between the two when one of the commercial
practitioners at the Bar is alleged to have referred to his criminal
colleagues as the "Alternative Bar".
view that someone who has not defended in a murder trial is not really
a barrister at all but | accept that that is not a widely shared view. |

I myself have always taken the

believe our English colleagues are used to assembling a legal team
comprising various skills, including, for example, a specialist on the
rules of evidence. | see coming down the tracks a situation in which
those defending heavy criminal trials in the commercial area will have
to put together teams of people possessing various skills. Experience of
the commercial field will require to be balanced in the Criminal Courts
by the nimble footed practitioner who is an expert in the rules of
evidence, the voir dire or cross-examination, whatever you call the
skills acquired in the criminal courts initially in the jumping out of the
bushes cases.

There are major changes ahead in criminal jurisdictions. Our visitors
may not appreciate that in this country, we live in the pre-Dr. Beeching
era. | pause to wonder how many people nowadays know who Dr,
Beeching was. Having been chairman of Imperial Chemical Industries
he reformed the railways in Britain and.then turned his hand to the
courts, designing the Crown Court, which is a single unified national
court for crime, having within it judges of all ranks. When sitting
within the city of London, itis in the interest of the tourist trade known
as the Central Criminal Court, which in this country is the criminal
division of the High Court manned exclusively by High Court Judges
with Chinese walls keeping it in watertight isolation from the rest of
the judiciary.

When I came to the Bar, it was possible by a process of transfer to have
any indictable case brought before the Central Criminal Court. The
transfer would, in the first instance, be from the District Court to the
Circuit Court and subsequently, from the Circuit Court to the Central
Criminal Court. This process was being abused for the purpose of delay
so that cases involving the theft of a chocolate bar came before the
Central Criminal Court with some degree of regularity. To deal with this
abuse, the legislature wielded a sledge hammer to crack a nut and left
the Central Criminal Court with jurisdiction only in treason, piracy and
genocide (of which we've had none since the foundation of the State),
and murder and rape. Within recent months, a jurisdiction has been
added under the Competition Act but as a matter of practical reality,
the Central Criminal Court at the present time is exclusively trying
murder and rape. This has the consequence that as a High Court Judge,
[ cannot try a billion euro fraud case, not because it is above my
jurisdiction, but because it is beneath it. As a matter of history in the
fraud area, little has been prosecuted. There has been the Aer Lingus

This speech was delivered by tie Hon, Mr Justice Paul Carney to a meeting of the European Circuit of the Faglish Bar, held in the Arbitration Centre, Distitlery Building in

December of 2002,
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soliday case and a money laundering prosecution in Cork, but little
further springs readily to mind. Financial crime is now trans-national
and | do not believe it will be tolerated by the European Union, in
particular, if it is left unprosecuted, particularly where it affects the
budget of the Union. Such a situation would immediately attract the
attention of the forum shoppers we keep hearing about. One matter
which would concern me is the undoubted success in this country of
the Criminal Assets Bureau. it would be a great temptation for the
State to content itself with the enormous confiscations it is making
with the tow threshold of proof and reversal of the burden of proof
rather than undertaking the burden of proof to the criminal standard
in a prosecution in a criminal court. It is not in my view open to the
State to adopt any such policy having regard to the European
obligations resting on the prosecuting authority which have now been
enshrined in domestic law under Part 6 of the Criminal Justice (Theft
and Fraud Offences) Act, 2001.

Matters which cannot come before the criminal division of the Superior
Courts include

1. The billion euro fraud | have already referred to.

2. A prosecution should it arise in relation to senior members of
any of the three branches of government relating to alleged
criminal misconduct in the discharge of the functions of their
office.

3. Trans national money laundering cases.

These are but three examples of many cases which cannot reach the
Superior Courts for trial but must be disposed of at the level of what
are technically termed inferior courts of limited and local jurisdiction.

The Criminal Justice {Theft and Fraud Offences) Act, 2001 has overnight
swept aside centuries of law and replaced it overnight with a new
statutory code. This is clearly going to call for extensive statutory
interpretation which as the law stands at present, will have to be
undertaken at Circuit Court level throughout the country. These cases
will be prosecutable only before juries and jury trials do not afford the
trial Judge the luxury of reserving his or her judgment for the purpose

of considering statutory interpretation. It will have to be done
immediately.  The Circuit Court, in my view, has been traditionally
associated with rapid fact finding rather than statutory interpretation
and may not be an appropriate venue for the initial implementation of
Part 6 of the Criminal Justice (Theft and Fraud Offences) Act, 2001 and
similar legistation, particularly, if by reason of the place of arrest, it is
sitting in a remote part of the country away from law library facilities.
The validity of this concern on my part has | believe been recognised in
5. 11 of the Competition Act, 2002 which provides that offences under
s. 6 and s. 7 of the Competition Act relating to anticompetitive
agreements, decisions and concerted practices and offences relating to
the abuse of a dominant position may only be tried on indictment in
the Central Criminal Court. To deal with this new jurisdiction, the
Central Criminal Court has taken its first ginger steps in the area of
ticketed judges by having Competition Act cases when they come to us
dealt with by one of three specialist judges and a specialist registrar.

It is generally agreed that the allocation of criminal jurisdiction to the
Central Criminal Court is irrational though there is no agreement as to
how matters should be resolved. The issue is being faced in the
Working Group on the Jurisdiction of the Courts established by the
Courts Service under the chairmanship of Mr. Justice Fennelly of the
Supreme Court. As Mr. Justice Fennelly has referred to my having taken
public positions for some time in relation to criminal jurisdictions, |
don't feel compelled to stay neutral until we have concluded our
deliberations in the Working Group. | am of course only one voice on
the working group and do not purport to express any collective view.
A case of high monetary value may fall to be resolved by a simple
finding of fact while a case of small monetary value may raise issues of
great complexity, which have to be confronted for the first time and
overnight if there is a jury involved, which is of necessity the case
under Article 38 of the Constitution. Reallocating jurisdictions
according to the crime charged, for example sending rape cases back to
the Circuit Court, does not seem to me to meet the challenges we
confront. In my view we must take a very close look at the Crown
Court model in which a Criminal Court would be staffed by Judges of
all ranks, with each case finding its level within that system according
to its particutar facts and importance, and not simply according to the
description of the charge. @
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Damages for Exposure to Asbestos

Anthony Moore BL

Introduction

The recent Supreme Court decision in Fletcher v. Office of Public Works
deals with the question of whether or not it is possible for a plaintiff
to recover damages for the development of psychiatric illness where
that illness has been caused by a morbid fear of contracting a fatal
disease following exposure to asbestos. This was un-chartered territory
for lrish law, and obliged the court to engage i a broad and
illuminating discussion of the circumstances in which damages for
psychiatric iliness are awarded and the extent to which guestions of
policy require the courts to place limits on recovery for such injury.

The Facts

The plaintiff in this case had been exposed to significant quantities of
asbestos dust in the course of his employment, On being informed of
this, he became worried and angry. A consultant psychiatrist diagnosed
“reactive anxicty neurosis.” The plaintiff's injury was purely psychiatric
and he did not display any physical symptoms. The evidence before the
High Court was that the plaintiff was at risk of developing asbestosis
and at an increased risk of developing lung cancer, but that it was
unlikely that he ever would. Exposure aiso meant that he was at risk of
contracting mesothelioma, an eventuality characterised as "very
remote”. There were no physical manifestations of exposure to asbestos,
such as pleural plagues.?

The trial judge found that the plaintiff had suffered a psychiatric illness
as a result the exposure to the asbestos dust and that it was reasonably
foreseeable that this would result in psychiatric iliness in a person of
normal fortitude. Accordingly, he held that the plaintiff was entitled to

recover damages in the sum of £48,000. The defendants appealed,
arguing that, as the plaintiff had not suffered any physical injury, he
was not entitled to recover damages for mere psychiatric iliness.

The Law

The trial judge had decided the case on the basis that the reasonable
foreseeability test had been satisfied, Le. that the psychiatric illness was
reasonably foreseeable and that the defendants owed him a duty of
care not to cause him a reasonably foreseeable injury. However, in the
Supreme Court, both Keane C.J. and Geoghegan J, who delivered
written judgments, took the view that that was not sufficient to
dispose of the matter. Nor was the fact that the plaintiff suffered a
psychiatric, as opposed to physical injury, sufficient to relieve the
defendants of liability, as compensation for nervous shock is
recoverable in Irish law.?

The court considered the conditions for liability for nervous shock faid
down by Hamilton C.J. in Kelfy v. Hennessy [1995] 2 |.R. 253. A plaintiff

who wished to recover for such injury needed to show:-

1. that he had suffered a recognisable psychiatric illness;

NI

that such iliness was shock induced:

3. that the nervous shock was caused by the defendant's act or
omission;

4. that the nervous shock sustained was by reason of actual or
apprehended physical injury to the plaintiff or a person other
than the plaintiff;

5. that the defendant owed him a duty of care not to cause him a

reasonably foreseeable injury in the form of nervous shock as

opposed to personal injury in general,

1. Supreme Court, Unreported, 215t February, 2003

2. Exposure to asbestos can result in the development of diseases such as asbestosis,
mesothelioma and fung cancer. Asbestosis is a type of pulmonary fibrosis, which
results in the fibrous tissues of the fung being abnormally seattered and spread
aparl. Here a profonged period of exposure to ashestos is usually required,
following which, it may take 10 10 40 years for the disease to devel
Mesothelioma is an extremely rare form of cancer which spreads across the lining
of the abdomen or chest. Unlike asbesiosis, the risk of developing this discase is
not dependent on prolonged exposure Lo ashestos. 1 is invariably fatal, £ pOSUre
to asbestos also significantly increases the danger of contracting a number of

3.

types of cancer, including lung and gastro-intestinal cancers., Exposure to
asbestos may also result in the formation of pleural plagues and pleural
thickening. Pleural plagues are small, hard, plate-like surfaces on the pleura, the
membranes that line the chest cavity. They are not usually disabling and tend to
show previous exposure to ashestos. Pleural thickening is o diffuse fibrosis in the
pieura. Asbeslos fibres that move from the lung to the pleura cause the pieura Lo
thicken causing a widespread fibrosis to develop.

Bell v. Greut Northern Railway {1890) 26 LR (It} 428; Kelly v. Hennessy [1995] 2

LR 253

 April 2003 - Page 78




BarReview

In Alcock v. Chief Constable of Yorkshire Police [1992] 1 A.C. 310, Lord
Ackner stated that

“Shock..involves the sudden appreciation by sight or sound of a
horrifying event, which violently agitates the mind. it has yet to
include psychiatric illness caused by the accumulation over a period
of time of more gradual assaults on the nervous system”.,

The court concluded that the plaintiff here had not suffered a nervous
shock. Keane C.J. stated;

"[Tlhere was no shock of that nature: no sudden perception of a
frightening event or its immediate aftermath, disturbing the mind
of the witness to such an extent that a recognisable psychiatric
iliness supervened".

In reaching this decision, he had regard to the decision of Brennan J. in
the Australian case Juensch v. Coffeyt, where Brennan J. stated that
psychiatric illness that was not caused by shock but by something else,
did not entitle the injured person to damages, even though it was
reasonably foreseeable that psychiatric itiness might be a consequence
of the defendant's carelessness. By way of example, Brennan J.
mentioned a spouse worn down by caring for an injured husband and
a parent who suffers psychiatric iliness as a result of the conduct of a
brain-damaged child. Neither have any claim against the tortfeasor
who caused the injuries.

Geoghegan J. held that Kelly v. Hennessy had no relevance to the
instant case, stating that the decision in that case should only be taken
to relate to accident damage.

Accordingly, the court concluded that, for the plaintiff to recover
damages, it would have to be in respect of a psychiatric disorder
brought about otherwise than by nervous shock. Thus, the nub of the
case was, as Geoghegan J. stated at the outset, "to what extent and
subject to what limitations, an action may lie in negligence where the
sole injury for which damages are sought to be recovered is a
psychiatric condition resulting from fear of contracting an illness...in
the future..”

Policy Considerations

In considering this question, the court considered a number of overseas
judgments where similar issues had arisen. A common factor in those
decisions was the reliance by the various courts on policy
considerations as justification for placing limits on a defendant’s

liability or rejecting liability altogether.

Having adverted to the "floodgates” argument, Keane C.J. noted further
that the courts often adopt a circumspect approach to psychiatric
illness, as unlike physical injury, it is less susceptible to precise
diagnosis. He also pointed to the danger that relaxation of the rules
governing the awarding of compensation in the area of psychiatric

harm could greatly increase the potential class of plaintiffs and result
in liability being imposed on defendants disproportionate to their
wrongful conduct.

He laid particular emphasis on two specific policy considerations, the
first of which was the undesirability of awarding damages to plaintiffs
whose psychiatric condition was due to an unfounded fear of
contracting a disease. He stated that:

"A person who prefers to rely on the ill-informed comments of
friends or acquaintances or inaccurate and sensational media
reports rather than the considered view of an experienced physician
should not be awarded damages by the law of tort".

One justification for this approach was that to allow recovery in such
cases would be (o reward ignorance regarding a disease and its causes.
This was of particular relevance in the instant case in view of the fact
that there was a degree of irrationality about the plaintiff's fear,
bearing in mind that the medical evidence deemed the likelihood of his
contracting asbestosis and mesothelioma as “unlikely” and “very
remote” respectively.

The second justification was that to allow compensation for such
injuries could have ramifications for the producers of prescription
drugs, in circumstances where, after a manufacturer placed a drug on
the market, it transpired that it was potentially harmful, resulting in a
multiplicity of claims, large awards, and the possible denial of insurance
to pharmaceutical companies who sought to guard against the
financial consequences of such eventualities. Here Keane C.J. quoted
with approval a passage from the judgment of Baxter 1, giving the
opinion of the majority of the Supreme Court of California, in Potter v.
Firestone Tyre and Rubber Companys, where it was held that there
could be no recovery for fear of cancer in a negligence action unless a
plaintiff was "more likely than not" to develop cancer.®

In relation to the second point, the danger for pharmaceutical
companies of placing a particular defective product on the market
would be limited in so far as liability was judged by reference to their
state of knowledge at the time of doing so, which would allow them to
rely on a "state of the art” defence.

He concluded that these policy considerations required that Irish law
should not be extended so as to allow recovery by the plaintiff.

Interestingly, Keane C.J. opined that the law would be in an "unjust and
anomalous state” if a plaintiff who had been medically advised that he
would "probably suffer” from a disease as a result of negligence on the
defendant's part was unable to recover damages for a recognisable
psychiatric illness resulting from his being so informed. This seems to
mirror the approach of the Californian Supreme Court in Potter. Whilst
that statement is clearly obiter in view of the fact that the plaintiff in
Fletcher had been informed that the chance of his developing the
feared diseases was unlikely and remote, it leaves open the possibility
that compensation may be payable where the psychiatric illness

4155 CLR. 549
5. 25 Cal Rptr 2d 550

6. Baxter J. stated that: "In the absence of present physical injury or iliness, recovery of
damages for fear of cancer in & negligence action should be allowed only if the
plaintiff pleads and proves that the fear stems from a knowledge which is
corroborated by reasonabie medical and scientific opinion that it is more fikely than
not that cancer will develop in the future due to its toxic exposure..{Tjhe fact that
ane is aware that he or she has ingested or otherwise been exposed (0 a caranogen
or other toxin without any regard o the nature, magnitude and proportion of the
exposure ar its likely consequences, provides no meaningful basis upon which to
vatue the reasonableness of one's fear”.
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complained of is coupled with a probability of contracting a disease as
a result of the defendant’s negligence. Probability will be determined
by the medical evidence available,

Geoghegan J. also considered some English and Australian cases on
nervous shock for the purpose of establishing the importance of policy
factors in placing limits on damages in those cases.” Policy factors had
been used in such cases to justify differences in treatment as between
"primary” and "secondary” victims. He took the view that, if policy
factors applied there in determining the existence of a duty of care,
they applied o fortiori "in the much vaguer cases where a condition
considered psychiatric by the medical profession has arisen merely from
worry that a disease might be contracted.." He held that it would be
unreasonable to impose a duty of care on employers to take
precautions against their employees contracting a fear of developing a
disease, in circumstances where that fear led to the development of a
psychiatric condition. He took the view that to award liability in such
cases would be to discriminate between those who had developed a
recognisable psychiatric iliness and those who had merely become
anxious and would remain so for the duration of their lives but who
could not be said to have developed a psychiatric illness.

Conclusion

The Supreme Court in this case chose explicitly to recognise pragmatic
policy grounds as a basis for refusing to hold the defendant liable. As a
passage from the decision of Lord Hoffmann in White v Chief

Constable of Yorkshire Police [1999] 2 A.C. 455 quoted by Geoghegan
J. makes clear, the court was faced with a choice between giving effect
to an Aristotelian system of corrective justice, where there is no
distinction to be drawn between physical and psychological injury, and
a cruder, more pragmatic view deriving its force from the fact that, for
a variety of factors, many injuries, even tortious ones, go unpunished
and uncompensated. As Lord Hoffmann stated

"On this view, a uniform refusal to provide compensation for
psychiatric injury adds little to the existing stock of anomaly in the
lave of torts and at least provides a rule which is easy to understand
and cheap to administer”.

Although the rule laid down in Fletcher may be easy to understand and
apply, there is likely to be further development of caselaw in this area.
It is implicit from the judgment that exposure to and inhalation of
asbestos does not constitute a physical injury. Something more is
required. Both judges left open the question of whether the existence
of pleural plaques would constitute a physical injury within the
meaning of the Civil Liability Act, 1961, as amended.? If this is the case,
then presumably any psychiatric injury stemming from a consequent
fear of developing an asbestos-related disease would be subject to
compensation. Likewise, the extent to which compensation may be
payable where the psychiatric illness complained of is coupled with a
probability of contracting a disease as a result of the defendant's
negligence, is also unclear. The Supreme Court may not have spoken
the last word on this topic. @

7. Mcloughlin v G'Brian [1982] 2 Al LR, 298; Joensch v. Coffey 155 C.LR. 549;
Alcock v, Chief Constuble of Yorkshire Police {19972] 1 A.C. 310: Page v. Smith
[1996] 1 AL 155; White v Chicf Constable of Yorkshire Police [1999] 2 A.C. 455,

8. Seetion 2 of the Civil Liability Act, 1961 provides that "personal injury’ includes
any disease and any impairment of a person's physical or mental condition and
‘injure” shall be construed accordingly”.
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Psychiatric Injury and the Employment
Appeals Tribunal: A Double Bite at the
Compensation Cherry?

John Eardly BL

Introduction

Section 7(1) of the Unfair Dismissals Act 1977 provides, inter alig, that
an employee who has been unfairly dismissed may receive an award of
compensation in respect of any financial loss incurred by him and
attributed to the dismissal, as is just and equitable in all the
circumstances of the case. Section 7(2)(a) directs that, in determining
the amount of compensation payable, regard should be had, inter alia,
to the extent, if any, to. which any financial loss suffered by an
employee was attributable to an action, omission or conduct of the
employer. Section 7(3) provides that financial loss includes any actual
loss and any estimated prospective loss of income attributable to the
dismissal.

However, there is a subtle tension in the above provisions. This is
because they contain two potentially distinet concepts. On the one
hand, compensation may be awarded for financial loss attributable to
the dismissal. On the other hand, there is compensation for financial
loss attributable to an action, omission or conduct of the employer. 1t
had been considered that both were essentially one and the same test
and that the material nexus related essentially to the event of dismissat
itself. Indeed, the wording of the 1977 Act lends authority to such a
view when it refers to s. 7(2) being without prejudice to the generality
of the provisions of s. 7{1), which contains the requirement that
compensation be attributable to the dismissal.

What is not clear is the extent of an employer's liability for the future
financial loss of an employee as a result of his inability to return to the
workforce due to iliness or injuty sustained before the dismissal? in
short, to what extent is it permissible to take into consideration pre-
dismissal events when the statutory criteria expressly require
compensation to be attributable to the dismissal itseif?

This situation is most relevant in the case of psychiatric ill-health
sustained over time as a result of an employee's exposure to
harassment, bullying or discrimination, rather than through the

infliction of a sudden, distinct trauma in line with the nervous shock
model of law, Le, the stress-related, not shock-related iliness. The
events resulting in the future financial loss of a dismissed employee
due to a stress-related injury may have occurred well before the actual
dismissal itself. Moreover, in most of these cases, the matter is made
even more complicated by the constructive nature of the dismissal,
when an inability to tolerate the adverse conditions ultimately
provokes the resignation of the employee, rather than a formal

decision by the employer himself.

What the Common Law Says

In recent years, the civil courts through the common law have been
increasingly willing to hold in favour of wronged employees who suffer
objectively certifiable psychiatric-related injuries in the course of
employment. This is despite the fact that liability for such injuries
remains tightly circumscribed by the traditional principles of contract
and negligence. Moreover, lrish courts have maintained a healthy
scepticism of such purely psychiatric injury claims and are inclined to
assess them in light of appropriate policy considerations rather than a
rigid application of any one test. This has been most recently evident in
the case of Fletcher v. Commissioner for Public Works in Ireland,
{Unreported, Supreme Court, 21st of February, 2003.)

Nevertheless, apart from these understandable strictures, the common
law has become increasingly open in its recognition of the psychiatric
effects of employment-related stress and the causes thereof and has
been willing to award damages as a result.?

One can argue that compensation for stress and psychiatric-related
injury is an inapproriate heading of award before the Employment
Appeals Tribunal since, firstly, relief is available at common law and,
secondly, the infliction of mjury is invariably a pre-dismissal factor
outside the scope of the statutory citeria. However, this reasoning does
not appear to reflect the current approach of the EAT, an approach
which appears to have received the implicit, though not express,
blessing of the Supreme Court.?

TAIER
737 Kerwin v, Aughinish Alumina, Unrcported, High Court, 21st of
Movernber 2000 per O'Neill ., O'Byrnce v Dunnes Stores, Unreported, High
Court, 16th October 2002 per Smyth J.

1. See the cases of Walker v Narthumberlond County Council 1199

2. Carney v Balkan Tours Limited [1997] 1 IR 153, In that case, Murphy J.
upheld the lawfuiness of the EAT tooking to the pre-dismissal actions of the
cemployee contributing to her dismissal rather than to the pre-dismissal
actions of an employer causing injury.
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Recent Innovations

In Allen v. Independent Newspapers {Irl] Limiteds, the EAT took the view
that in constructive dismissal claims, there are circumstances when a
future loss of earnings, caused by work-related stress suffered before
the dismissal, is now also attributable to the actual dismissal and may
be compensated accordingly. The case involved the issue of
compensation for stress and bullying in the workplace and the
applicant was awarded £70,500 in compensation (equating to 78 weeks
gross remuneration) for her constructive dismissal claim. Most
interestingly, this included future financial loss due to the work-related
stress injuries. As such, it seems that in bullying and harassment cases,
employers are now potentially exposed to higher compensation awards
from the EAT.

In other words, an employee with a psychiatric injury, alleged to have
been suffered through work-related bullying and stress, can claim that,
because it is attributable wholly to the same conduct that also led to
the constructive dismissal, then his loss of future earnings is now
equally deserving of compensation from the employer in the event that
he remains unfit to return to work as a result.*

From the perspective of employers, this entire approach may be
criticised for two reasons. In the first instance, such losses are arguably
not attributable to the dismissal, as required under statute, but to a
pre-dismissal injury or illness only. Moreover, as outlined above, an
employee already has a remedy for these psychiatric illnesses by way of
damages for a personal injury at common law. In the second instance,
it imposes Liability on employers to compensate workers for stress and
bullying related injury in circumstances where such liability would not
be imposed by the civil courts at common law. The test in Allen was
that the illness must be "wholly attributable to the same conduct” that
gave rise to the resignation. On this basis, once a tribunal satisfies itself
that the conduct and associated working conditions justified the
resignation of the employee in the first place, then the issue comes
down to the simple connection being made between the illness caused
and the conduct alleged. However, this test omits the vital requirement
of the civil courts that the employer must also reasorably foresee the
injury before liability attaches.

Despite these concerns, an English decision of the House of Lords has
now similarly confirmed this fundamental shift towards compensating
work-related stress in successful statutory dismissal claims along
similar lines to Allen.

In Johnson v. Unisys Limiteds, the plaintiff had started working for
Unisys Limited, an international software company, in 1971. At the end
of 1985, he suffered a psychological iliness brought on by work-related
stress. He was prescribed anti-depressants by his doctor and had to take
time off work. In 1994, he was summarily dismissed for some alleged
irregularity. He claimed unfair dismissal before an employment
tribunal, which upheld his claim. It was found that the company had
not given him a fair opportunity to defend himself and had not
complied with its own disciplinary procedures. Some two years later, Mr
Johnson commenced a claim for damages against the company at
common law on the grounds of breach of contract and negligence. He
argued that as a consequence of both the fact of dismissal and the

manner in which it was carried out, he had suffered a nervous
breakdown that affected his family life and had made it impossible for
him to find work. He became depressed, attempted suicide and started
to drink heavily. In 1994, he spent five months in a mental hospital and
had been readmitted on occasion since then. He considered that he
would never find remunerated employment again and estimated his
foss of earnings to be in excess of STGE400,000. He instituted
proceedings that ultimately came to the House of Lords.

Although, the plaintiff's appeal to the House of Lords was rejected, the
rejection was expressly not on the basis of the grounds on which he
was seeking compensation. Indeed, on that point, his right was upheld.
In particular, it was held that:

“[h]is most substantial claim is of financial loss flowing fram his
psychiatric injury which he says was a consequence of the unfair
manner of his dismissal. Such a loss is a consequence of the
dismissal which may form the subject matter of a compensatory
award..The emphasis is upon the Tribunal awarding such
compensation as it thinks just and equitable."s

Therefore, although, not directly dealing with a constructive dismissal,
this judgment has supported the approach adopted in cases like Allen
in that it accepts that psychiatric illness and injury is rightfully a factor
within the scope of what is just and equitable for unfair dismissal
compensation. As a result, it equally has important implications for the
manner in which such all such cases (especially constructive dismissal
claims for bullying and harassment) may be compensated over the
coming years.

Some Caveats

{tis important to point out that the legislation being interpreted by the
Law Lords in Johnson, unlike the statutes still in place in Ireland, has
removed the condition of "financial loss” and replaced it simply with
the condition of "oss". In turn, this UK "loss" criterion must be
attributable to action taken by the employer.? Therefore, in the course
of the decision, and, in what was described as a "comment that will
reverberate through tribunal corridors across the land”, it was
confirmed that this "loss" now also permits compensation to be
awarded in England for the distress, humiliation and damage to
reputation in the community or to family fife as a result of dismissal.

However, despite this distinction, from the perspective of lrish
legislation, this decision remains a persuasive authority since the
psychiatric liness claim was dealt with solely in the context of financial
loss {rather than mere ‘loss’} and in accordance with what is just and
equitable in all the circumstances of the case, the very same criteria
currently applicable in Irish faw.

From Actual to Latent Injury

Finally, this emerging trend has received its greatest impetus to date in
a decision of the Irish EAT in 2002. Indeed, in arriving at its decision, the
EAT introduced a new factor to its material considerations, namely, the
Code of Practice on Harassment and Sexual Harassment At Work 20025,

3.UD 641/2000.

4. Authority for Afien decsion was the Irish Supreme Court fudgment of
Carney v. Baikan L 11997) VIR 153, the English case of Devine v.
Designer Foveers sote Florist Sundries Lid (1993) IRLR 517; the
English case of Hilion Internctional Hotels (UK} Ltd v, Faraji (1994 IRLR 265,

5. {2001 UKHL 13
6. {2001] UKHL 13.
sclion 123(1), Employment Rights Act 1996 (UK).
» Other Codes of Practice on Workplace Bullying were also introduced in 2002
further to the Health Safety Authority and the Labour Relations Commission.

~
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In Browne v, Ventelo Telecommunications (lreland] Limiteds, the
claimant’s problems began with the respondent in January, 1999. tn or
around July 1999, the claimant began experiencing sexual harassment
of an explicit nature from a senior manager in the organisation. This
behaviour occurred over a period of months and on numerous
occasions. This situation was made particulatly severe as the human
resource manager of the respondent was also actually implicated in the
uniawful activities. As a resulf, the claimant employee made a
complained to the managing director of the respondent. She was
requested to put her complaint in writing and she duly did so.
Thereafter, a formal complaints procedure under the internal human
resource manuat was invoked. The complaint was substantiated and she
received a letter from the respondent acknowledging that her
complaint was well founded. However, the respondent was willing to
accept an apology from the manager who had harassed her. The
claimant received a written apology from that individual and was asked
to sign a letter agreeing to waive her entitlement to pursue further
legal proceedings arising out of the matter. She refused. Thereafter, she
alleged that she was subjected to a campaign of builying, harassment
and intimidation that ultimately feft her with no option but to resign.
She pursued a claim for constructive dismissal through the EAT under
the unfair dismissals legislation.™®

As a result of this litany of hostility, the EAT determined that the
claimant had been constructively dismissed. She was awarded £10,000
or €12,697 in compensation for the unfair dismissal. The tribunal
accepted the fact that the claimant had only been out of work for a
one month period and that her financial loss attributable to the
dismissal was relatively small, Nevertheless, the tribunal equally relied
on the fact that financial loss includes not just actual loss but also any
estimated prospective foss of income attributable to that dismissal.
Therefore, the tribunal decided that, in the present case, it must have
regard to the terms of the relevant Codes of Practice and, in particular,
the Code of Practice on Sexual Horassment and Harassment At Work
2002.

Therefore, in arriving at its conclusion on this basis, the following
factors were relied on;

the claimant was very distressed by the behaviour of her
employer and was still coming to terms with it;

an employee suffers short and longterm damage as a result of
this untawful conduct. On this point, the tribunal specifically
relied on the terms of the Code of Practice on Sexual Harassment
and Harassment at Work;

in light of the Code and because the claimant may not have fully
come to terms with the conduct of her employer, there is a
possibility that she may incur a loss or diminuition of her
earnings into the future as a result of the nature of the
constructive dismissal;

as a result, although her actual loss was small, her prospective
loss, because of any of these aforesaid longterm effects on her
into the future, may be greater. Therefore, the amount of
compensation was measured in accordance with that potential
future damage as was just and equitable in all the circumstances
of the claim here.

Like Allen, this case expands the boundaries of the scope of the test for
compensating future financial loss attributable to dismissal. However,
it goes cven further than Allen. In this case, Ms. Browne, unlike Ms.
Allen, had found new employment and had returned to work within
one month of resigning. It was also not suggested that she was unfit to
return to work. The issue of income disparity between the old and new
jobs did not arise in this determination either. Ms. Allen, on the other
hand, was compensated for loss of future earnings arising out of an
actual stress-related illness that complicated and postponed her return
to the workforce. Moreover, the test in Allen, required an employee to
show an actual stress-related illness since, in order to recover
compensation, Ms Allen had to show her iliness was because of, and
connected to, the bullying and harassment at issue. This involved some
form of diagnosis. No formal diagnasis was required in Browne. In
simple terms, while the basis for compensation in Aflen was actual
damage to health, the basis for compensation in Browne was potential
or latent damage.

The Browne award was made possible expressly by the tribunal's
reliance on and application of the Code of Conduct and on what was
considered to be just and equitable. Instead of requiring medical
diagnesis, the guidance of the Code sufficed. This is the final
innovation of this determination,

Whatever about the practical application of this approach into the
future, the potential for innovations of this nature by the EAT has
serious implications regarding the financial exposure of empleoyers and
for their legal advisers in defending such claims.

Conclusion

The clear distinction in bullying cases between work-related stress and
unfair dismissal has become blurred and may be breaking down. This
absorption of stress-related illness into the unfair dismissal scenario is
particularly important, given the parallel developments in the common
law. It also emphasises the unrelenting and creeping advance of the
employer liability compensation regime. On the other hand, the facts
and the nature of the more recent cases may ultimately prove to be
legal anomalies rather that the embyronic steps towards a generalised
and more liberal rule. In other words, only time will tell whether Irish
employees will wtimately get that elusive double bite at the
compensation cherry. o
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Introduction

The Irish statute book? has been greatly neglected for many years and,
as a consequence, it is in need of radical reform as regards coherence
and accessibility. The current system by which we effect legislative
change may be negatively described as “amendment heaped upon
amendment”. Some statutes have been amended many times, while
other have lain dormant and un-enforced for centuries. Significant
measures to improve the statute book have now been pioneered by the
Statute Law Revision Unit? {which is attached to the office of the
Attorney General) under the Directorship of Edward Donelan. The
initiatives of the SLRU, together with those of other interested
stakeholders, will go a long way towards providing a more modern,
user-friendly statute book.

Availability of Statutes on CD and Internet

In recent years, the Office of the Attorney General has been involved
with the production and launch of the Statutes on CD-Rom. In
addition, the SLRU have been responsible for updating the
Chronological Tables. Following the most recent update, the statutes
and statutory instruments from 1922 to 20014 along with the
Chronological Tables are now available on one CD5. This work has also
resulted in all of this information being fully accessible on the web-site
of the Office of the Attorney General®

e~-Government’

Plans are at an advanced stage to radically change the way government
business is carried out. The "e-Government” proposal should see the
introduction of a "digital-paper” concept across all government
departments, which would reduce paper dependency and provide a
technological base for cabinet business. The roll-out of "e-Cabinet” is
expected to begin in September of this year and should lead to Acts
becaming available on-line moments after promulgation and Statutory
Instruments becoming available, immediately after their making,

Law Reform Commission Report

Following extensive public consultation, the Law Reform Commissions
published its report entitled "Statutory Orafting and Interpretation:
Plain Languoge and the Low'"s in 20000, The LRC report made 17 well-

mproving Legislation in
reland: Current Developments

considered recommendations and observations, many of which
focussed on improving legislation. The publication of the Report marks
a milestone in the drive towards better legislation in Ireland. In
contrast to many other incisive reports which are left to gather dust,
this LRC Repart seems destined to be far more fully implemented than
the Renton Report! has been in Britain,

Interpretation Bill 2000

At present, statutory interpretation is governed primarily by the
Interpretation Acts of 1889, 1923, 1937, and 199312 All of these Acts
are due to be repealed by the Interpretation Bill'3, which is presently
making its way through the Houses. The Law Reform Commission
report was preceded by the publication of the Interpretation Bill 2000.
Pursuant to an undertaking given in 2001 by the then Chief Whip,
Seamus Brennani4, a number of significant amendments were made to
the Interpretation Bill at Committee Stage so as to reflect many of the
recommendations of the LRC.

In the Dail, Minister Hanafin stated that the Interpretation Bill was
required to deal with changing constitutional and statutory
developments since 1937, The Minister went on to point out a number
of other reasons: ;

"First, to provide new definitions to terms frequently used nowadays
in statutes and statutory instruments: second, to consolidate
provisions that have been added by Interpretation (Amendment)
Acts since 1937; third, to modernise the language used in the
Interpretation Act and, fourth, to take account of developments in
statutory interpretation by the courts."1s

Section 11 of the Bill allows for the use of examples in legislation for
the first time. Section 26(2)(e) should facilitate a gravitation towards
the use of less convoluted language in legislation’s, as stated by the
Minister:

"Although the Bill is of a technical nature and of interest primarily
to the legal community, | feel it is very important. It will effect a
much-needed modernisation and simplification of the language of
the rules and definitions found in the former Interpretation Acts
and add new rules and definitions. This will have a positive knock-
on effect for the drafting and interpretation of our legislation.” 7

and seport on the

devani
cirt) Act 1997 has not heen repeaied and remains in force. The 1997 Act deals witl
L ot interpretation in the general sense. {1 deals with Uie consequences of the abolit

publi
17, The dn

14 i he Repoetowill be reflected on Committe

different form of words is used,”.
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Legislative Drafting Manuals

A legislative drafting manual has been prepared by the Chief
Parliamentary Counsel, for use by parliamentary counsel. The manual
deals with the structure of legislation, the standard features of an Act,
and the use of language. Many of the LRC recommendations dealing
with legislative drafting, particularly those dealing with style, have also
been addressed by it.78 A drafting manual relating solely to the drafting
of statutory instruments has also been prepared by a senior
Parliamentary Counsel and this will be available to Government
Departments.

Allied to the production of the manuals is the on-going process of
developing a series of "boiler-plate” or standard provisions, which
parliamentary counsel are engaged in.  This should lead to greater
consistency in future legisiation.

Statute Law (Restatement) Act 2002

As a consequence of the "amendment heaped upon amendment”
approach, a reader of one Act may well be unaware of the subsequent
amending Act. One might mistakenly believe that the older Act
accurately states the law at the time of reading.

The recently enacted Statute Law {Restatement) Act, 2002 seeks to
remedy this problem. This Act confers upon the Attorney General the
power to publish a collection of directly related legislation incorporating
amendments, to be known as a "Restatement”. The restatement idea is
to be welcomed as there is an increasing acceptance that consolidation
is a time consuming process with little political appeal. Restatement
offers a faster, less expensive and pragmatic alternative to traditional
consolidation. In accord with s. 4 of the Act, a restatement will not
amend existing legislation. For that reason the process of restatement
will not require parliamentary scrutiny. However, Restatements will be
laid before the Houses once they have been certified by the Attormey
General.

The Restatement idea was devised in 1999 by Michael McDowell S.C.,
the then Attorney General and Edward Donelan, Director of the SLRU.
Variations on the restatement idea operate in other common law
jurisdictions such as the United States, Canada and Australia. The Irish
model most closely resembles the procedures in place in New South
Wales and Queensiand. These procedures enable legislation which has
been amended to be reprinted so that legistation can always be read as
an updated, coherent narrative.  Some important provisions of the
Statute Law (Restatement) Act, 2002 Act are worth highlighting. Section
2 authorises the Attorney General to certify and publish Restatements
and allows a Restatement to omit spent, repealed or surplus aspects of
the Acts being restated. Section 2(3) provides that a Restatement can
include a statutory instrument. Section 3 provides that a Restatement
may be annotated so as to show the origin or history, or the date of
commencement of its provisions and adds that the Restatement may
contain any other information that the Attorney General feels is
necessary. Section 4 states that a Restatement will not have the force of
law and does not change the law. However, s. 5 provides that, once
certified, a Restatement is evidence of the law contained in it. Section
5(2) states that a Restatement will be judicially noticed. Effectively, this
means that on its publication, each Restatement will be brought to the
attention of members of the judiciary.

A typical Restatement will consist of a number of chapters. For

example, a principal Act that was amended by two "Amendment” Acts
and other unrelated Acts will be comprised of four chapters.’® Chapter
1 will contain the principal Act as amended. It will be followed by
chapter 2 which will contain extracts of the first "Amendment” Act
which could not be incorporated into chapter 1. Chapter 3 will contain
extracts of the second "Amendment" Act which could not be
incorporated into chapter 1. The final chapter will feature a series of
amendments to the restated Acts which could not have neatly been
incorporated into the previous chapters. The advantages of
Restatements are numerous. In particular, cach Restatement should be
viewed as being a comprehensive, stand-alone document setting out the
statute law on a given area, which may be cited in court. As well as
rendering the law more coherent and accessible to the lay person,
Restatements should save practitioners a considerable amount of time
in seeking to ascertain an up-io-date version of the statute law in a
particular field.

A number of "pilot" Restatements have been prepared by the SLRU and
it is envisaged that a comprehensive program of Restatements will be
drawn up by the SLRU in conjunction with the Departments.

Regulatory Impact Assessmentu

In its Report on Regulatory Reform in freland?, the OECD found that
freland needed to take a number of steps to enable it produce high
quality regulation. To this end, the OECD strongly recommended that
lrefand consider implementing a system of Regulatory Impact
Assessment?2, By way of advancing the issue, the government set up a
high fevel group to oversee the implementation of the report. This group
has published a consultation document "Towards Better Regulation”.

The OECD state that RIA amounts to an improvement in the basis for
requlatory decisions through an analysis of the impact of new
regulatory proposals.2? The aims of RIA s to inform the decision making
process and to improve transparency and government accountability. It
involves an analysis of the financial cost, and can also involve an
examination of the effect that the new law will have on sectors of
society. Presently in lreland, before becoming law, policy proposals
effectively receive a two-dimension analysis, with the emphasis on
function and enforcement, with little regard for the financial cost of the
law on the government and citizens and its effect on society in general.
The publication of the White Paper should see some concrete proposals
on the system of RIA (if any), which lreland will adopt.

Explanatory Memoranda Accompanying Bills

Explanatory memoranda are published on the initiation of virtually
every Bill, Essentially they provide a short summary of the effect of the
Bill. At present, they are prepared primarily for use by members of the
Oireachtas, but are however, available for purchase with the Bill on its
publication and are also available on the internet. In their Report
entitled, ‘Statutory Drafting and Interpretation: Ploin Language and the
Law?4 the Law Reform Commission noted concerns that both the
“quality and content” and aiso the length of the memoranda varied, and
were of the view that the quality had in fact dectined over the years.

In the light of these criticisms, the Office of the Parliamentary
Counsel have examined the matter and have proposed a range of
reforms2s. If implemented, these reforms should greatly enhance the
informative value of explanatory memoranda - particularly for
members of the public. @

18, The Drafting Manual has not been published externally.

19, The effect of Statutory Instruments will also be incorporated into Restatements,
20, Sometimes referred 1o as Regulatory Impact Analysis.

71 Paris, 2001

2 reoreferred 1o as RIAT

23 By 1996, more than haif of the OECD countries had adopted an RIA programme,

74, December, 2000. (LRC-61-2000).
25, Aspects of the reforms have heen highlighted by the Chief Parliamentary Counsel in a paper

entitled "Effective Drafting Technigues” delivered at Clarity/Statute Law Society Conference,
Cambridge 12 - 14 July 2002,
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Security for Costs and the
Separate Corporate Personality

Cathal Murphy BL

It 1s an established principle of company law that a corporation possesses
a separate legal personality to that of its officers and members!,
Accordingly, when a company incurs a debt, it is the company that is
liable to meet that debt. However, through case law and legislation,
certain exceptions to this general rule have been developed and there are
now a number of situations where the officers and members of a
company can be held personally liable for the debts of the company.?
One issue that frequently arises is the extent to which a corporate entity
can be utilised to avoid future legal obligations or to avoid a situation
where parties to litigation are exposed to the risk of a substantial costs
award being made against them. This article analyses the manner in
which the courts deal with those situations where a corporation is
established solely as a vehicle to avoid personal liability.

Future Legal Obligations

In Adams v. Cape Industries [1990] Ch. 433, the defendant had operated
a subsidiary in the United States that was subsequently wound up due to
a judgment against it in the sum of $20 million. The business of the
subsidiary was taken over by another company, CPC. CPC was not a
subsidiary of the defendant but was controlled by it. In further litigation,
judgment was obtained against CPC in the sum of $15.64 million. The
plaintiffs sought, unsuccessfully, to enforce that judgment against the
defendant. While acknowledging that one of the purposes behind the
establishment of CPC was to protect the defendant from future tortious
liability, the Court of Appeal accepted that CPC was a separate legal
entity. Slade LJ. stated:

"We do not accept as a matter of law that the court is entitled to lift
the corporate veil as against a defendant company which is a member
of a corporate group merely because the corporate structure has been
used so as to ensure that the legal liability (if any) in respect of
particular future activities of the group (and correspondingly the risk
of enforcement of that liability) will fall on another member of the
group rather than the defendant conpany. Whether this is desirable,
the right to use a corporate structure in this manner is inherent in our
corporate faw..".

The views expressed in that case are similar to those in an earlier Irish
case of Roundabout Ltd v. Beirne [1959] L.R. 423. A company owned a
pub and a trade dispute arose with the employees. In order to avoid
future picketing of the pub, a new company was incorporated and the
pub was leased to that company. Dixon L held that the new company
was a separate legal entity, which was not involved in a trade dispute
with the employees and granted an injunction to the new company to

restrain future picketing of the pub. Although, Adams v. Cape Industries
involved an attempt to impose the liability of CPC on another company,
as opposed to officers or members, and Roundabout Ltd. involved the
right of employees of one company to picket the premises of another
company, in both cases, the court was unwilling to disregard the separate
legal personality of the companies involved. In both cases, it was
accepted that it was perfectly legal and permissible for the parties
involved to arrange their affairs so as to take advantage of the law
governing himited liability companies, even in circumstances where the
decision to do so was solely for the purpose of avoiding future legal
obligations.

The Formation of Companies to Pursue Litigation

However, what approach have the courts adopted in respect of the
incorporation of companies for the purpose of pursuing fitigation. In the
recent past, and in the context of judicial review proceedings in respect
of planning, the Irish courts have delivered a number of judgments on
this issue. In Lancefort v. An Bord Pleandla & Ors (No. 2) [1999] 2 LR,
270, the Supreme Court delivered a comprehensive judgment on the
issue of whether a company without property or economic interests can
have locus standi to institute judicial review proceedings in respect of
planning decisions. In the course of their judgments, Keane CJ., and
Denham and Lynch JJ. all expressed views on the use of such companies
as a "fire-wall” protecting the individuals behind such companies from
any order for costs that might be awarded against the company. On the
use of a company for the purposes of litigation, Denham J. offered the
following views:

"The fact that a company is the vehicle for the action does not bar
access - it is a valid vehicle. Concerns that it is a shield from financial
ruin for individuals and unfair to other parties have been met in this
case by the orders for security for costs...”.

Keane C.J. approved the dicta of McGuinness J. in Blessington Heritage
Trust Ltd v. Wicklow County Council (High Court, Unreported, 21/01/98):

“"In cases like the instant case, it may well be argued,..., that companies
such as the applicant have been incorporated simply to afford the
true applicants 'a shield against an award of costs'.... | have no doubt
that this is a relevant factor and one which must cause concern to a
developer such as the notice party. Over reliance on the incorporation
of companics such as the applicant in this case may tip the balance
too far in favour of objectors or concerned local persons: on the other
hand, blanket refusal of Jocus standi to all such companies may tip
the balance too far in favour of the large scale and well-resourced

1. Salomon v. Saiomon & Co. (1897) AC. 77

2. Courtney an the Law of Private Companics (2nd Ed.) identifics six broad cateqorics where the se
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be held personally liable for the debts of that company.
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developer. It seems to me that the balance is best preserved by the
course followed by the fearned Morris J. The court should look at the
factual background in each case and, if necessary, maintain the
balance by making an order for security for costs".

Keane C.J. then expressed the following view:

"It is, understandably, a matter of concern that companies of this
nature can be formed simply to afford residents’ associations and
other objectors immunity against the costs of legal challenges to the
granting of planning permissions... It must also be remembered that,
in the case of such a company, the High Court may order security for
costs to be provided under Section 390 of the Companies Act, 1963...".

Lynch J. was somewhat critical of the use of such companies and offered
the following view:

“In the vast majority of cases, the decision of [An Bord Pleanala)
should be the end of the matter. Further proceedings by way of
judicial review should be the rare exception rather than the rule and
should be brought only on weighty grounds. In general and apart
from very exceptional circumstances, | see no need for the
incorporation of bodies such as the applicant to engage as a further
tier of scrutiny in planning matters. Certainly the proliferation of
such companies is undesirable because their backers may thereby,
without financial risk to themselves, unjustly delay still further
developments which have been investigated in detail by the local
planning authority and by the first respondent..”,

Therefore, it seems that the prevailing view in the High Court and the
Supreme Court is that in circumstances where a company is used as a
vehicle to prosecute judicial review proceedings, adequate protection is
afforded respandents and notice parties by an application for security for
costs under s. 390 of the Act.

Security for Costs

Section 390 of the Act provides:

“Where a limited company is plaintiff in any action or other legal
proceedings, any judge having jurisdiction in the matter may, if it
appears by credible testimony that there is a reason to believe that
the company will be unable to pay the costs of the defendant if
successful in his defence, require sufficient security (emphasis added)
to be given for those costs and may stay all proceedings until such
security is given".

Unlike an order for costs made under Order 29 of the Rules of the
Superior Courts where the normal rule is to order security for costs in an
amount equal to a third of the estimated legal costs of the party seeking
security, the wording of 5. 390 of the Act allows the court to order
security for costs that is “sufficient” In Lismore Homes Ltd (In
Receivership) v. Bank of Ireland (High Court, Unreportéd, 24/03/00),
McCracken J. interpreted the teym “sufficient” as follows:

“ltis certainly arguable that the use of the word 'may' in section 390
gives a general discretion to the court, but on the whole | think it is more
likely that that word refers to the making of the order for security for
costs rather than to the amount thereof..If the discretion was intended
to be in relation to the amount, [ think the word 'sufficient’ would not
have been used, but it is in the section and it must have a meaning. The
question can be posed: sufficient for what? 1 think that question is
answered in the section by saying 'for those costs' that is the costs of the
defendant if successful in his defence. This seems to me to be the only
logical construction of the section”,

In the recent related cases of Spin Communications Ltd v. IRTC & Maypril
Ltd and Hot Radio Company Ltd v. IRTC and Maypril Ltd (High Court,
Unreported, 14/04/00), Keane CJ. had to consider when it was
appropriate to order security for costs in favour of a notice party, and the
correct interpretation of s. 390 of the Act. In the former case, Keane C.J.
held that where the notice party is a party with a vital interest in the
outcome of the proceedings, the notice party should be joined to the
proceedings and is entitled, in appropriate circumstances, to an order for
security for costs. In the latter case, Keane CJ. affirmed the order of
Kearns J. who had awarded sccurity for costs to the notice party in an
amount equal to the estimated total costs of the notice party. While
referring to previous case law in relation to companies challenging
planning decisions, Keane C.J. noted that the court’s view had been that
such companies should not be unduly impeded in accessing the courts.
However, he noted that the present applicants were a business enterprise
and that:

"..they were not to be equated with the sort of applicants who have
been looked on somewhat benevolently by the courts in other areas
of the law, who are doing a public service by litigating matters which
would otherwise not be litigated and who have simply not the
financial resources to meet orders for costs given against them".

In refation to the amount of security for costs, Keane C.J. expressed the
view that the overriding consideration is whether the amount ordered by
way of security for costs would act to stifle the litigation. In the context
of the present case, he concluded that there was no suggestion that the
order made by Kearns J would act to stifle the litigation, as there were
parties behind the applicant who could meet the order for security for
costs.

Another point worth noting is that in Lancefort, the Supreme Court
approved of the approach of Morris and McGuinness JJ. who both looked
to the actions of the backers of Lancefort Ltd to establish the bong fide
nature of the legal proceedings. Although this was done in the context
of a consideration of the locus standi of Lancefort, it seems that there is
no logical bar to the court examining the actions of the backers of a
company in the context of an application for security for costs. in
granting leave to the applicants in Loncefort, Morris J. also ordered
security for costs stating:

‘I believe that the opportunity now presents itself to them to
demonstrate their commitment by providing the necessary funds to
support the company's application. For that reason, | do not see that
an order requiring that provision be made for security for costs wilt in
any way stifle the action”.

Conclusions

it appears from the case law that the use of a company as a method of
avoiding future obligations, afthough arguably unfair, is permissible in
some circumstances. In the absence of changes to the legisiation, recent
decisions have suggested a retreat by the courts from the earlier
expansion of the circumstances where the courts were willing to
disregard the separate legal personality of a company.

Further, where individuals incorporate a company solely for the purposes
of pursuing litigation, the courts appear to have sought to balance the
competing interests of the parties through the recognition that the
provisions of s. 390 of the Companies Act, 1963, afford adequate
protection to a defendant who might otherwise be faced with an
unenforceable award of costs in favour of that defendant. @
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Criminal Procedure

By Dermot Walsh.
Published by: Thomson Round Hall, 43, Fitzwilliam Place, Dublin 2:
ISBN: 1-85800-223-0; price: €299

Reviewed by Mark O'Connell, BL

The Irish criminal law library has been well served in recent years with
the publication of a number of valuable books. But standing head and
shoulders above these worthy tomes is Professor Dermot Walsh's
“Criminal Procedure”. It will be appreciated by all who work in the
criminal courts and particularly by barristers and solicitors.

The most recent practitioners' book in criminal law was "The [rish
Criminal Process", written by Ryan and Magee in 1983, Since then,
that book has continued to be useful, though the huge legal changes
in the interim have limited its benefit, particularly in recent years.
Professor Walsh's book fills the vacuum created by these changes.

He notes that in the last twelve years, the Irish criminal justice system
‘has changed dramatically. If the pace of legislative change from the
foundation of the state to the end of the 1980s could be described as
a gentle breeze, he says the 1990s can be aptly likened to a hurricane
with little sign of abating. He is not exaggerating; no less than 42
significant pieces of legislation have been enacted since 1990.

Not surprisingly, these changes have made the criminal process much
more Co:ﬁplcx.
underpinned a collective will to respond to heightened organised crime
and the growing number «f child abuse cases that have come to light.
He is also of the view that the changes represent a desire to make it
easier to secure convictions and to create a more unrelenting system

Moreover, Professor Walsh believes that they have

for suspects and offenders. In support of this claim, he cites the

strengthening of the powers enjoyed by Garda®, the erosion of the right
to silence and a significant number of other procedural changes such
as the requirement regarding advance disclosure by the defence, the
shifting of the evidential burden onto the accused, proof by certificate
or documentary evidence, the admission of video-taped evidence, the
weakening of the right to bail and the abolition of the preliminary
investigation.

Added to this have come major initiatives from the European Union
and an increasingly tough, albeit, reasoned approach taken by judges
of the lrish criminal courts. All of which make a book as up-to-date and
as thorough as this one so necessary.

The 22 chapters bring the reader through the various stages of the
ceriminal procedure in a practical, fogical and chronological manner,
Within each chapter is set out all of the requirements that must be
observed by the practitioner in the course of a prosecution, from
jurisdictional points to arrest, detention, interview, the obtaining of
evidence, bail applications, tegal representation, the preparation of the
prosecution, the sending forward of an accused for trial, the indictment,
the arraignment, the entry of a plea and the conduct of the trial.

Each of these stages impose on the parties different obligations, alf of
which are set out in this book and are wonderfully supported by

references to the latest criminal statutes and case law. Its logical
structure is complemented by a writing style which - because it is clear
and concise - sets it apart from many other legal textbooks, criminal

or otherwise.

For instance, in chapter 19, which comprises 71 pages, Professor Walsh
takes the reader through all of the steps in a criminal trial, from the
prosecution and defence making their respective cases to the closing
addresses, summing-up, jury deliberations, the giving of the verdict and
publicity during the trial. To the cynical practitioner, such a guide
might have the echo of a secondary school civics book but, in actual
fact, the author provides an effective checklist of do's and don'‘ts for
prosecution and defence lawyers alike. In so doing, he reminds us of
many important minor and not-so-minor points.  He advises, for
example, that the prosecution counsel should make available to the
court all important witnesses - including those who may be deemed
unsupportive of the prosecution case, The prosecution counsel is an
officer of the court whose primary role is to assist in the administration
of justice, not merely to secure a conviction. Therefore, he or she is
required to produce for the defence any witness needed by the accused.
In support of this, the author is bang up-to-date with his caselaw! The
footnote refers the reader to a decision taken just a few months ago in
O'Regan v. DPP [2002] 2 ILRM 68.

The most recent caselaw contains judicial interpretation of the newer
criminal legislation and statutory instruments and will provide genuine
help to practitioners.  In terms of day-to-day practice, this book
provides a resource that is of tremendous practical benefit at the
hearing of virtualty any criminal matter.

In his preface, Professor Walsh set out the aims he had in mind when
he began writing this book. The goals were ambitious but he has
succeeded in achieving all of them, not least his wish to make criminal
procedure more comprehensible to barristers and solicitors but also to
judges, garda®, probation officers, prison managers, court officials and
journalists. Whether intended or not, members of the criminal
community also stand to learn a great deal from this book about how
the criminal law operates.

By all accounts, the benefits of this work will continue long into the
future. Professor Walsh notes that the pace of change has not lessened
and anticipates more statutes in the years to come. To keep up with
developments, he plans to publish further editions and in looseleaf

first edition of Walsh" stands as an
exemplary picce of legal writing, which will be of enormous help to

format. In the meantime, the
anyone involved in criminal law. @

Criminol Procedure is published as part of the Round Hail Brehon
Library.
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