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Editorial Changes at the
Bar Review

¢ Editorial Board are happy to
thank Jeanne McDonagh for her
work as Editor of the Bar Review
during Edel Gormally’s absence on
maternity leave earlier this year. Edel
has mow returned to the position of
Editor of the Review. In this capacity
she will be based im the Bar Council
offices at extension 5198 and also from
home at 278 3773. All comrespondemnce
may be directed to Edel at the Bar
Council Offices im Church Street.
Jeanmne remains with the Bar Council to
deal with press and related matters.

Irish Council for Civil
Liberties Censorship
Working Group
Programme for Coming
Year

The ICCL Censorship Working
Group has an extensive programme of
work for the coming year. As well as its
Jong standing concern with censorship
of the arts, the Group this year hopes to
deal with restrictions on the news media
particularly with defamation and privacy
Taws. It is also hoped that the Working
Group should be in a position to begin a
comprehensive review of censorship
legislation within the next year. The
working Group would welcome new
members, new female members are par-
ticularly welcome to achieve an
appropriate gender balance. Those inter-
ested in joining can contact the
convenor, David Lass at Regent House,
Trinity College Dublin. Fax 671 9003.

Focus Ireland Focus on
Home Week

Focus Ireland is holding its second
annual ‘Focus on Home’ from
November 23rd to November 30th, 1998.

The theme for the week is ‘Every-
body has a right to a home’ and the aim
is to develop an awareness of the
importance of home, and an under-
standing of what it is like to be out of
home. To facilitate the creation of this
awareness and improve the services

available to homeless people in Ireland,
Focus Ireland welcomes donations
from members of the legal profession
interested in helping it achieve its aims.

Soccer Club News

nnual Mixed Five — a — Side Tour-
ament will be held in carly
December. All Law Library members
and staff are welcome. People may sign
up as individuals or as a team. Contact:
Dara Hayes at ext 4752. :

Monday Night Soccer in Crinmlin

occer played every Monday night.

Some places still available on Law
Library team. Contact James Dobherty at
ext. 4963

New Volume of Irish
Student Law Review now
available

Vol. 6 of the ISLR will be published
this month. Edited by students at
the King’s Inns, this journal provides an
outlet for analysis of current legal
issues. The latest volume includes arti-
cles on jurisprudence, family law, legal
history, environmental law, criminal
law, torts and the law of evidence. For a
copy of this volume, contact Douglas
Clarke, c/o King’s Inns.

Typing Services
[for Barristers
Comtact; Mary Williams 01 2876728

M. Justice Paul Carney
indicates that early pleas of
guilty will be taken into
account at sentencing

1. Justice Paul Camey has indicat-

ed im a recent judgment that early
pleas of guilty will be taken into acoount
at sentencing. In the relevant case, Mr.
Justice Carmey unconditionally suspend-
ed the fimal two years of the Accused’s
sentence to mark the fact that the
Accused of his own accord came into
court shortly after return for trial and
indicated that if the case against him
were put in for immediate arraignment.
a plea of guilty would be forthcoming.

Mr. Justice Camney emphasized that
while pleas of guilty are always reward-
ed with a lesser sentence than that
which follows conviction by a jury save
where the penalty is mandatory, such
pleas of guilty frequently come on the
day when the case has been fixed for
trial, in other words, at the last possible
opportunity. This is the point in time
when the guilty plea is of least benefit
to the victim, the court list and the tax
payer. The plea of guilty forthcoming in
these circumstances is never the less
rewarded by the court and will continue
to be rewarded by the court. Pleas of
guilty are currently eventually forth-
coming in around 40% of cases.

The Central Criminal Court is cur-
rently experiencing an annual increase of
57% in its workload. This year it will
have returned for trial over 150 Bills of
Indictment in cases of murder and seri-
ous sexual crime. There is now a
substantial delay in contested cases
being reached by the Court which results
in greater stress for all concerned. To
meet the demands of its workload the
Court is dependant on the level of pleas
of guilty which it receives at the present
time being at least maintained. The earli-
er a plea of guilty is forthcoming, the
more valuable it is to society as a whole
and to the victim in particular and Mr.
Justice Carney has indicated his inten-
tion to take this into account in
sentencing in future cases also.
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The Hon. Mr. Justice Shanley

division of the High Court assembled the recorded

judgments of the late Mr. Justice Peter Shanley and
arranged to have them bound, The impressive volume was
presented to Peter’s dear wife Mation as a testament to a dis-
tinguished and tragically short judicial career and a tribute
from the Court Officers by whom he was so greatly
esteemed. The collected judgments will in time give his
young family an opportunity to appreciate and enjoy some of
the distinctions which their father achicved as he, in his shoxt
lifetime, had enjoyed and appreciated theirs.

The assembled judgments are an immediate reminder of
the extraordinary range of work which a judge of the High
Court is ealled upon to undertake. This created no problem
for Judge Shanley, He brought the same intellectual analy-
sis to every area of the law. In his judgments he
summarised the relevant facts and expressed his judgment
thereon with an eloguence characterised by simplicity and
clarity, The question is often posed ‘for whom are judg-
ments written?’ Peter Shanley’s judgments can be
understood and appreciated by anyone whe has eccasion to
read them. His judgment in Eoghan. v. University College
Dublin (delivered 16th May 1996) was an impontant contri-
bution to the vexed question of the nature of the public law
element in judicial review. In Casey v. Ingersol Rand Sales
Company Lid (July 1996) the late Judge provided a clear
and simple analysis of the troublesome provisions of the
Jurisdiction of Courts and Enforcement of Judgments
(European Communities ) Act 1988 and Blewing v. Patton
(January 15th 1997) illustrates the extent to which Peter
Shanley, as a judge, mastered and marshalled facts with the
same clarity as he had done as an advocate. However, I
also recall one of Peter’s earliest judgments in the decep-
tively simple case of Vogel v. Cheeverstown House Lid
(30th April 1996) for the wisdom which he displayed in
reconciling the requirements of justice and the demand fior
humanity.

Peter particularly enjoyed his appointment as the judge
in charge of the Examiner’s Court List. It enabled bim to
take a more comprehensive view of commercial cases than
is available generally to individual judges of the High
Court, His interest and his experience resulted in a devel-
oping jurisprudence in relation to company law and

The Examiner and other Officers of the insolvency

bankruptey which is of enormous impontance to the busi- -

ness community and will be invaluable to thoss engaged in
the review of legislation relating to commercial affairs.
The fluency of his judgments was based on an ouistand-

ing inteliectual capacity allied to a total commitment to the
work in which he was engaged. But he had another invalu-
able quality. He was an excellent judge of character and an
astute observer of the reactions not only of witnesses but
also of their legal advisors. These qualities he used in
reaching bis decisions but they were more obvious in the
masterly cross examinations which he conducted as Coun-
sel. Those who were present to hear his examination of
expert witnesses in Hanafin v. the Minister for the Environ-
ment (7th February, 1996); the challenge to the eredibility
of witnesses in Lac Minerals v. Chevron (12th September
1994) or his analysis of the scientific evidence in Hanra-
han v. Merck Sharp Dohme [1988] ILRM 629 do not need
to be reminded of his awesome skill, so modestly present-
ed. Those who did not have that epportunity, and students
seeking to learn the difficult art of advecacy, could benefit
greatly from an opportunity to study transcripts of those
and other cases where his owtstanding performance is pre-
served.

Peter drafted his wiitten judgments, as he had drafted
his opinions, in long hand se that they could be, and were,
revised carefully and often laboriously to produce the
deceptively easy style wiich will make his judgments a
model to be followed in years to come.

It would be difficult to neplace him as @ lawyer and a
judge. He will never be replaced s a colleague and fiiend.

The Hom. M. Justice Frank Munphy

T Venacious was @ word used frequently about Peter
Shanley in the aftenmath of his watimely death. It
A applies in full measure to his contribution to the Bar
Counsil. On a personal level, he sufifered defeat on first con-
testing the position of Clainman (losing to Nial FRennelly) in
January 1990. However, he subseguently became the first
Viee-Ohainman of the Bar Coungil wpon the ereation of drat
post and succeeded Nial as Chainman in Januaty 1992 at a
panticularly diffioult time for the Bar both imtennally and
extennally. On the extennal fiont, the Fair Trade Commission
Repoit had been publlished during Nial Fennelly's tenm of
office and was sl wery much on the political agenda. But it
was peithaps for hiis andling of the intennal difficulties
whigh required to be faced duiing his time as a senior office
holder of the Bar Councill that Peter willl, rightly, be best
rememberad.

There had for many years boen an inoreasing problem
wiith the facilities available to hanisters to assist them in

The Bar Review November 1998
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OPINION

their work. Not only had numbers grown at an unprece-
dented rate, but also the level of service that the Bar was
committed to providing to clients required that facilities
and services had to adapt to meet the needs of the changing
time. The ability of the existing infrastructure of the Bar,
based on the traditional Law Library building, to deliver
the required services at the required scale had come to be
questioned. That problem came to its height during Peter’s
term as Chairman of the Bar Council. '

It is now part of history that the initial move to a new
form of practice occurred on the private initiative of those
who purchased offices in the Arran Square complex. It is
no secret that Peter was one of the most strident opponents
of that move. However, he quickly came to realise that
without putting an alternative in place, a myriad of separate
‘Arran Squares’ would grow up with a consequent frag-
mentation of the Bar. It was that very clear-sighted view of
the future that led ultimately to the first Church Street
development, and laid the grounds for the modern Bar
which is now emerging. In this too, Peter’s tenacity was a
vital attribute.

There were many who opposed the idea in principle. 1
suspect that the fact that it was being promoted by a chair-
man who was himself known to be among the strongest
opponents of the Arran Square move at least had a calming
effect on some of that opposition. However, it is not now
often remembered that the initial Bar Council proposal for
a development of some size on what is now the apartment
portion of the Arran Square complex was effectively
defeated at a General Meeting of the Bar. In such circum-
stances, many would have abandoned the project, but Peter
eagerly grasped the opportunity presented when the site for
the first Church Street development became available, The
history of the bringing of that project to fruition is one
which required steady but brave action on many occasions.
Not least was the moment when we were informed that our
Planning Application had been refused, having spent the
best part of £1 million on site purchase and development.
Peter knew that we were taking a chance in going ahead
with site purchase and development in the absence of plan-
ning permission. It was a chance which had to be taken to
ensure that the building would be completed in time to
avail of the tax benefits which were an essential part of the

viability of the scheme. It was a chance which he was pre-
pared to take. His entire Chairmanship (but particularly his
contribution to the premises issue) showed Peter as some-
one with an absolutely clear view of where he saw us
going. It was an attribute that is essential at all times, but
was of paramount importance then. This first Church Street
development undertaken under Peter’s Chairmanship of the
Council was a key cornerstone in the formulation of an
overall Bar Council strategy, which incorporated forward
planning rather than crisis-management, and which was
committed to delivering services to the Bar to ensure that
barristers would be best placed to serve the needs of their
clients.

On a personal level, it was a great pleasure for me to
serve under him as Vice-Chairman, and also (somewhat
surprisingly, given that I was one of the first proponents of
the hated Arran Square project) as first Chairman of the
Premises committee charged with bringing the Church
Street project to fruition. The decisions taken in the early
1990’s including the Church Street development and the
increasing awareness of the potential for information tech-
nology as a tool to assist barristers in their professional
work, has put the Bar on a new footing, and allows barris-
ters to equip themselves adequately to change and adapt in
order to continue to provide the highest standard of pro-
fessional services to their clients. These changes at the
time required vision, leadership, commitment and consid-
erable personal and professional skills. Peter Shanley
exemplified all of these, and more, in abundance during
his time on the Council and particularly during his time as
Chairman.

It is not an overstatement to say that without Peter’s
vision and tenacity the Bar would not be as well placed as
it is today to fulfil its commitment to serve its clients to the
highest possible standard. Individual clients benefit and
will continue to benefit in the future from the enhanced
facilities available to the Bar in delivering its services to
clients. For a lawyer of Peter’s ability and dedication who
was committed to providing a professional service of
impeccable integrity, that is perhaps the most fitting and
long lasting tribute of all.

- Frank Clarke, SC

The Bar Review November 1998
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The ‘Golden Rule’ in Ex Parte
Applications for Mareva Injunctions

ex parte application there is a duty on

the applicant to make full and frank
disclosure of all material facts to the
Court,' The principle of law which
requires full and frank disclosure on an
ex parte application is particuldrly neces-
sary in an application for a Mareva
injunction because it is well recognised
that, if granted in a wrong case, it can
give rise to great injustice.’

It has long been established that in any

The ‘Golden Rule’

11 affidavits grounding applications
for ex parte injunctive relief must
represent a full and frank disclosure of
all material matters which are within
the deponent’s knowledge.® This is
because ex parte applications are heard
without a defendant having any oppor-
wnity to rebut, in a replying affidavit,
the evidence tendered by a plaintiff." In
the case of Mareva injunctions, which
are commonly sought on an ex parte
basis, the Courts have applied an exact-
ing standard and the principle of full
disclosure is sacrosanct. Sir Nicholas
Browne-Wilkinson V-C in Tate Access
Floors Inc v. Boswell et al identified
full and frank disclosure as being the
2olden rule when he said:
“No rule is better established, and
few more important, than the rule
(the golden rule) that a plaintiff
applying for ex parte relief must dis-
close to the court all matters relevant
to the exercise of the court’s discre-
tion whether or not to grant relief
before giving the defendant an
opportunity to be heard. If that duty
is not observed by the plaintiff, the
court will discharge the ex parte

order and may, to mark its displea-

sure, refuse the plaintiff further inter
partes relief even though the circum-
stances would otherwise justify the
grant of such relief.”

The Bar Review November 1998
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The Application of the
Golden Rule to
Mareva Injunctions in
Ireland

lthough the Supreme Court, in Re
John Horgan Livestock Ltd;’
O’Mahony v. Horgan, noted the appli-
cation of the duty to make full and

frank disclosure in applications for

Mareva injunctions, the point was not in
issue in that case. Whether the plaintiff
had made full and frank disclosure to
the court at the previous ex parte hear-
ing was raised at the interlocutory stage
by the defendant in Production Associa-

tion Minsk Tractor Works and Belarus

Equipment (Ireland) Ltd v. Saenko® In
that case the first plaintiff (a body cor-
porate under the laws of Belarus) and
the second plaintiff (an Irish company
which was a wholly owned subsidiary
of the first plaintiff) successfully
obtained an interim ex parte Mareva
injunction which restrained the defen-
dants (a married couple and their
daughter) from inter alia dealing with
their assets and bank accounts or. dissi-
pating them below £300,000. The
second plaintiff was the distributing
company for Ireland for the tractors
produced by the first plaintiff. The first
defendant, a citizen of Belarus, had

been the managing director of the sec-

ond plaintiff from 1 January 1993 to 31
July 1997. It was alleged that the first
defendant had misappropriated monies
from the second plaintiff and that he
had defrauded the second plaintiff. The
plaintiffs’ application for an interlocuto-
ry Mareva injunction came before
McCracken J. After noting that the
plaintiffs had made serious allegations
of fraud, McCracken I said of the claim
made by the plaintiffs:

“The amounts concerned are very
large, almost £300,000 according to

the grounding affidavit of this
motion. It is a matter of some con-
cern to me that after the interim
order was granted, it was conceded
in a replying affidavit that over
£95,000 of this was in fact paid into
an account of the first named plain-
tiff. This must have been known to
the plaintiffs when the original affi-
davit was sworn”.?

In applying the first of the five crite-
ria set out by Lord Denning MR in
Third Chandris Shipping Corporation v.
Unimarine SA" that the plaintiff should
make full and frank disclosure of all
matters in his knowledge which are
material for the judge to know,
McCracken T held:

“...as I have said, I find it disturbing
that the plaintiffs misled the Court on
the amount claimed by some
£95,000. They now concede this
money was paid to them on 27
March 1995 and therefore they must
have known of it.”"

This was one of the reasons why
McCracken J refused the application for
an interlocutory Mareva injunction.

The most recent decision to consid-
er the ‘golden rule’ in the context of a
Mareva injunction is Bennett Enter-
prises Inc et al v. Lipton et al.” In this
case the plaintiffs applied, inter alia®,
for a worldwide Mareva injunction to
restrain the defendants from reducing
the monies in two trust funds below
$5m. Each of the plaintiffs were
investment vehicles for clients of a
company called Privacy Consultants
International Inc (“Privacy”), which
had offices in Panama and Costa Rica
and had a mailing address in Miami,
Florida, USA. From 1994 to 1997 the
plaintiffs had invested monies in the
trust funds, the founder of which was
the first named defendant. The plain-
tiffs were granted interim worldwide
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Mareva relief and the defendant joined
with the plaintiffs at the hearing of the
interlocutory application, Inter alia,
the defendants sought to rely upon the
Supreme Court decision in Re John
Horgan Livestock Ltd; O'Mahony v.
Horgan' and claimed that the plaintiffs
ought not to be granted Mareva relief
on the grounds that they had failed to
make full and frank disclosure of all
relevant facts, The defendants pointed
to two particular matters which it
claimed amounted to a breach of the
golden rule. On the first claim O’Sulli-
van J, said: :

“This point relates to two matters,
namely, the fact that Mr [S] who has
sworn the principal affidavit on
behalf of the plaintiffs, is himself the
subject of federal indictments in rela-
tion to alleged revenue offences
committed in the early to mid-1980s
in the United States,

his fact was, however, known to
I the defendants from the beginning
of their relationship with the
* plaintiffs and with Mr [8] but despite this
they were prepared to deal with him and
Privacy Consultants up to approximately
November 1997, In these circumstances |
am not satisfied that this is a non-disclo-
sure which is relevant to the instant
application,""
The second claim too was dismissed
by O'Sullivan J who said:

“Secondly, the defendants say that
[the plaintiff’s] affidavit failed to dis-
close either at all or with sufficient
clarity the fact that the defendants’
refusal to pay the admittedly owing
money (namely, the sum of $300,000
referred to above) was upon the basis
that the identity of the beneficiaries
was not being revealed to the defen-
dants and that therefore this
constituted a failure to make full and
frank disclosure in the affidavit
grounding this application, The mat-
ter is dealt with at paragraph 60 of
[the plaintiff’s] affidavit sworn on
the 5§ May 1998 and, in my view,
there is sufficient disclosure of this
matter in what is a lengthy and com-
plex affidavit accompanied by
voluminous documentation. Accord-

ingly, 1 cannot agree with the,

defendants that the application
should be dismissed upon the basis
that full and frank disclosure has not
been made”.16

A further Irish example of where the
duty to make full disclosure arose in the
context of a Mareva injunction is pro-
vided by an application reported in The
Irish Times. In Allied Irish Banks, plc v,
Two solicitors' Costello J was reported
as having granted an ex parte Mareva
injunction against two solicitors,
restraining them from disposing of their
assets below £30,000. A representative
of the plaintiff bank was reported as
having alleged on affidavit that, inter
alia, the defendants owed a sum of
money on foot of a current account; that
they did not have a bona fide defence to
the claim; and that the deponent had
learnt that the defendants had acted as
solicitors for and were themselves part
of a syndicate which had won a sum of
money in the National Lottery draw
held the previous Saturday, Two days
later™ it was reported that the Mareva
injunction was discharged by Denham J

who was reported in The Irish Times as

having said that the information given
by the applicant had proved to be incor-
rect and that such was a very serious
matter, especially as it had been given
by professional people and that the
Court would not have given the interim
injunction had it been aware of the true
facts, The Irish Times reported that
Denham J said that the applicant had
acted on false information and that an
injunction was a strong weapon: anyone
coming before the court seeking such a
lethal weapon must have taken all steps
to ensure the information put before the
Court is correct.”

Disclosing ‘Material
Facts’ Following
‘Proper Inquiry’

n a number of cases it has been held

that a plaintiff who applies ex parre
for Mareva relief must not only disclose
material facts within his actual knowl-
edge, but also within his constructive
knowledge. In Brink’s - MAT Ltd v. Ele-
combe et al® the Court of Appeal held
that a plaintiff must disclose all facts
which he would have known had he
made proper enquiries. In this case,
which arose out of the Brink's - MAT
robbery at Heathrow in November
1983, the plaintiff had obtained an ex
parte Mareva injunction restraining
nine out of the eleven defendants from
disposing of their assets, Subsequently,

it-was ordered that the injunction be dis-
charged as against two of the
defendants on the grounds that there
had been an innocent, but material, non-
disclosure of facts in the information
put by the plaintiff to the Judge at the ex
parte hearing. In addressing the ques-
tion of non-disclosure, Gibson LJ said
of the meaning of ‘material facts’ that:

“The material facts are those which it
is material for the judge to know in
dealing with the application as made;
materiality is to be decided by the
court and not by the assessment of
the applicant or his legal advisers.”

And as to the question of the disclo-
sure of material facts which are not
within the plaintiff’s actual notice, Gib-
son LJ continued: '

“The applicant must make proper
inquiries before making the applica-
tion: see Bank Mellat v. Nikpour
[1985] FSR 87. The duty of disclo-
sure therefore applies not only to
material facts known to the applicant
but also to any additional facts which
he would have known if he had made
such inquiries...The extent of the
inquiries which will be held to be
proper, and therefore necessary, must
depend on all the circumstances of
the case including:

(aythe nature of the case which the
applicant is making when he
makes the application,

(bythe order for which application is
made and the probable effect of
the order on the defendant...

(¢c)the degree of legitimate urgency
and the time available for the
making of inquiries: see Bank
Mellat v. Nikpour [1985] FSR 87
at 92-93 per Slade L1."#

The plaintiff need not pursue every
avenue of information, and is only
obliged to make ‘proper inquiry’. In a
case of alleged fraud where time is of
the essence and full and complete
inquiry is thereby limited, a plaintiff’s
inquiries may be curtailed by reason of
the urgency of the matter,

Matters which Should
be Disclosed

t may be noted that an ex parte appli-
cant’s duty to make full and frank
disclosure extends to disclosing any
possible defence to his claim. In Lloyds
Bowmaker Ltd v, Britannia Arrow
Holdings plc (Lavens, third party)?* the

The Bar Review November 1998




Court of Appeal held that in complying
with the duty to make full and:frank
disclosure, a plaintiff is obliged to dis-
close to the Court any defence which he
anticipates the defendant may advance.
Similarly, in Production Association
Minsk Tractor Works and Belarus
Equipment (Ireland) Ltd v. Saenko et
al** McCracken J noted that the plain-

tiffs’ grounding affidavit did not state.

any points made against it by the defen-
dant although these points were, at that
point, before the Court. Where a defen-
dant has given notice of his intention to
defend the proceedings, the plaintiff
must also disclose this fact.?

In the wake of the Supreme Court’s
seminal decision in Re John Horgan
Livestock Ltd; O’Mahony v. Horgan®
central to a plaintiff’s success in making
application for a Mareva injunction is

that he establishes to the Court’s satis-

faction the likelihood that the defendant
intends to remove his assets from the
State or otherwise dissipate them “with
a view to evading his obligation to the
plaintiff and to frustrate the anticipated
order of the court”. It is thought that in
adducing evidence of such a likelihood
on the part of a defendant (for example,
that he is uncontactable, appears to have
vacated his offices and has relations liv-
ing abroad) a plaintiff is also obliged to
disclose those matters within his knowl-
edge which might tend to suggest
otherwise (for example, that his wife is
in hospital in Ireland and that he has a
number of young children at school in
Ireland).

The Consequence of
Failing to Disclose
Material Facts

here it is discovered that there has

been non-disclosure of material
facts or that the plaintiff has been less
than full and frank in his disclosure, the
general rule is that the injunction or
order thereby obtained should be auto-
matically discharged. In R v. Kensington
Income Tax Commissioners? it was said
by Warrington LJ that where an ex parte
application is granted on foot of an inac-
curate grounding affidavit, the
beneficiary of the Court’s relief “will be
deprived of any advantage he may have
already obtained by means of the order
which has thus, wrongly, been obtained
by him.”® '
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The old Irish cases of Atkin v. Moran®
and McDonogh v. Davies® are authorities
for the proposition that where an ex
parte order is obtained without the plain-
tiff-applicant having made full and frank
disclosure, the order will be automatical-
ly discharged. In Atkin v. Moran the
applicant for an ex parte order did not
disclose the existence of a particular
deed before getting the order, causing
Lord O’Hagan LC to say:

“...the party applying is not to make
himself the judge whether a particular
fact is material or not. If it is such as
might in any way affect the mind of
the Court, it is his duty to bring it for-
ward. I do not think that in the present
case there was any intention to deceive
or mislead. I do not decide that the
deed will make any real difference in
the result of the case: all I say is, that
this is a matter which ought to have
been referred to in the affidavit upon
which the order was obtained, and
therefore I am obliged to set it aside.””

His lordship clearly did not consider
that he had any discretion in the matter
but that he was obliged to discharge the
order. In McDonough v. Davies the
existence of an agreement and mortgage
was not disclosed when the plaintiff
obtained a charging order over stock.

Palles CB said “{w]e think it of great
importance that the utmost good
faith should be always used towards
the Court, and, therefore, in dis-
charging the order, on the ground of
suppression of facts, discharge it
with costs” ¥

The rule that an ex parte order
obtained without making full and frank
disclosure should be automatically dis-
charged has been restated in more
recent authorities. In Bank Mellat v.
Nikpour® Lord Donaldson found that a
failure to make full and frank disclosure
in an ex parte application was fatal even
if the mistake was innocent. He said:

“This principle that no injunction
obtained ex parte shall stand if it has
been obtained in circumstances in
which there was a breach of the duty
to make the fullest and frankest dis-
closure is of great antiquity. Indeed,
it is so well enshrined in the law that
it is difficult to find authority for the
proposition; we all know it; it is trite
law...
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...the court will be astute to ensure
that a plaintiff who obtains an
injunction without full disclosure - or
any ex parte order without full dis-
closure - is deprived of any
advantage he may have derived by
that breach of duty...The rule requir-
ing full disclosure seems. to me to be
one of the most fundamental impor-
tance, particularly in the context of
the draconian remedy of the Mareva
injunction. It is in effect, together
with the Anton Pillar order, one of
the law’s two ‘nuclear’ weapons. If
access to such a weapon is obtained
without the fullest and frankest dis-
closure, I have no doubt but that it
should be revoked.”*

It is important, however, that a bal-
ance be struck between stripping a party
of an advantage wrongfully obtained
and allowing some small latitude to an
innocent omission of questionable
materiality. As Lord Denning MR said
in the same case:

“...it is not for every omission that
the injunction will be automatically
discharged. A locus poenitentiaec may
sometimes be afforded.”

This was cited with approval by
Ralph Gibson LJ in Brink’s MAT Lid v.
Elcombe et al*® where he said that the
Court has a discretion, notwithstanding
proof of non-disclosure which justifies
or requires the immediate discharge of
the ex parte order, to nevertheless con-
tinue it or to make a new order.”
Although the ‘golden rule’ is that the
fullest possible disclosure must be made
by an ex parte applicant, the Courts
seem to have recognised also that, on
occasion, legitimate haste may give rise
to innocent inadvertent inaccuracies
which should not invariably impel the
Court to discharge the order.® In the
Brink’s MAT case Slade LJ said:

“By their very nature, ex parte appli-
cations usually necessitate the giving
and taking of instructions and the
preparation of the requisite drafts in
some haste. Particularly in heavy
commercial cases, the borderline
between material facts and the non-
material facts can be a somewhat
uncertain one. While in no way dis-
counting the heavy duty of candour
and care which falls on persons mak-
ing ex parte applications, I do not
think the application of the principle
should be carried to extreme lengths.
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In one or two other recent cases
coming before this court, I have sus-
pected signs of a growing tendency
on the part of some litigants against
whom ex parte injunctions have been
granted, or of their legal advisers, to
rush to the R v. Kensington Income
Tax Commissioners principle as a
tabula in naufragio, alleging material
non-disclosure on sometimes rather
slender grounds, as representing sub-
stantially the only hope of obtaining
the discharge of injunctions in cases
where there is little hope of doing so
on the substantial merits of the case
or on the balance of convenience.”

It is thought that most counsel and
solicitors who have acted in preparing
urgent cases for ex parte relief will
empathise with the sentiments
expressed by Slade LJ.*®

Should a Court not wish to appear to
countenance continuing an ex parte
injunction which was obtained without
the plaintiff making full disclosure of
material facts, it is open to the Court to
discharge the first, tainted, injunction
and to grant a second, fresh, injunc-
tion.” This is what happened in Lloyd's
Bowmaker Ltd v. Britannia Arrow
Holdings plc (Lavens, third party),*
where both Gildewell and Dillon LLJ
accepted that there was jurisdiction, in
such circumstances, to grant a second,
fresh, injunction if the Court is so dis-
posed. Gildewell LJ said:

“Certainly on the more recent author-
ities it is my view that the High Court
would have a discretion to grant a
second Mareva injunction, and it may
well be that this Court would have a
discretion to preserve the status quo
in the mean time pending such an
application, or a discretion itself to
grant a second Mareva injunction.”

Dillon LJ adopted a more pragmatic
approach, Whilst he accepted that there
was jurisdiction to make a second
injunction he was sceptical of the prac-
tice of making second injunctions in
such circumstances. He said:

“I find it a cumberous procedure that
the court should be bound, instead of
itself granting a fresh injunction, to
discharge the existing injunction and
stay the discharge until a fresh appli-
cation is made, possibly in another
court, and the court which is asked to

discharge the injunction should not
simply, as a matter of discretion in an
appropriate case, refuse to discharge
it if it feels that it would be appropri-
ate to grant a fresh injunction. That
leads me to think that there is a dis-
cretion in the court on an application
for discharge.”*

This view appears to be more in
accordance with common sense. Whilst
of course the Court must neither con-
done, nor be seen to condone,
non-disclosure of material facts on ex
parte applications, and whilst ‘he who
seeks Equity must come with clean
hands’, some discretion must surely
remain in the Court as to whether or not
to discharge a Mareva or other injunc-
tion in such circumstances. It is
submitted that the circumstances when
a Court should consider it has a discre-
tion to continue a Mareva injunction so
obtained, should depend upon: the
degree of materiality of the fact which
was not disclosed; whether the non-dis-
closure was innocent or deliberate; the
plaintiff’s culpability in the entire mat-
ter; and whether or not it remains, on
balance, just or convenient to grant the
injunction.”

The most far-reaching mitigation of
the usual consequences of breaching the
‘golden rule’ is seen in the judgment of
Browne-Wilkinson V-C in Dormeuil
Freres SA v. Nicolian International
(Textiles) Ltd* where he said that, save
in exceptional cases, it is not the correct
procedure to apply to discharge an ex
parte injunction on the grounds of non-
disclosure of material facts at the
interlocutory stage and that the appro-
priate time to consider the matter was at
the trial whereupon the plaintiff’s
undertaking as to damages may be
looked to. In the course of his judgment
he said:

“...applications to discharge the ex -

parte order are frequently made at
the same time as the plaintiff’s
motion to continue the ex parte
injunction comes before the court
inter partes. The result of the joining
of an application to discharge the ex
parte order with the hearing of the

inter partes motion for an injunction -

is almost invariably to increase both
the duration and the complexity of
the interlocutory proceedings to a
substantial extent.

To discover whether an ex parte
order has been improperly obtained,

the court first has to consider the evi-
dence as it was at the time of the
application for theex parte order and
then a mass of evidence designed to
demonstrate that that evidence was
misleading or failed to make full dis-
closure. The real question at the time
of the inter partes hearing should not
be what has happened in the past but
what should happen in the future...
The cost in time and money to the
parties in a complex case can
become vast and the waste of court
time quite unacceptable.””

The judge’s misgivings about going
into possibly complex issues at the
interlocutory stage of proceedings are
understandable. Indeed in Re John
Horgan Livestock Ltd® O’Flaherty ]
referred to the Mareva application in
that case as being a ‘side-show’ to the
main litigation. It is thought, however,
that Browne-Wilkinson V-C’s views
are unlikely to be followed.” Where an
ex parte order is wrongfully obtained
on the back of a material non-disclo-
sure there can be no doubt but that a
defendant thereby affected has the right
to immediately apply to have the order
discharged. To suggest that a defen-
dant, wrongly enjoined from using his
own assets, must sit back and wait until
the trial of the matter in the hope of
relying upon the plaintiff’s undertaking
as to damages seems a preposterous
distortion to the scales of justice which
might encourage a plaintiff to think that
he had carte blanche to mislead the
Court on an ex parte hearing in the
knowledge that he may not be deprived
of the advantage thereby obtained for
perhaps two years! If Browne-Wilkin-
son V-C’s suggestion has any basis it
can only be where there has been a
purely technical or accidental breach of
the ‘golden rule’, all other proofs for a
Mareva injunction have been met and
justice requires the injunction to con-
tinue to the trial of the substantive
issues.

Deliberate Non-
Disclosure of Material
Facts

ifferent considerations should,
however, apply in a case where a
plaintiff’s grounding affidavit is mis-
leading by reason of the deliberate
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non-disclosure of material facts and it
is submitted that an ex parte injunction
so obtained should, upon the discovery
of such non-disclosure, be automatical-
ly" discharged. In Ali & Fahd
Shobokshi Group Litd v. Moneim et al®
the fact that there had been a deliberate
suppression of material fact in the ex
parte application was instrumental in
Mervyn Davies I's decision to dis-
charge the injunction. In that case the
plaintiff obtained a Mareva injunction
following an ex parte application. In
the grounding affidavit it was alleged,
inter alia, that the defendant had
obtained three specific sums of money
by fraud during the course of his
employment with the company. What
was not disclosed was that the defen-
dant’s private account, into which the
sums were allegedly paid, had been
used openly and extensively for the
company’s business; that the defendant
had given the directors of the plaintiff
company a general power of attorney
to operate the account; that substantial
. sums were paid into and out of the
account over a number of years; and
that statements on the account had
been available to the plaintiff-company

etc. Following an analysis of these and -

other matters which had not been dis-
closed on the application for ex parte
relief, the judge concluded that over
the years the parties had conducted
most complicated accounting transac-
tions and that an account could well
have shown that the defendant was
owed monies by the plaintiff. In dis-
charging the Mareva injunction,
Mervyn Davies J held:

“...I cannot regard the non-disclosure
as ‘innocent’ as that word is
explained in the quotation above. In
fastening on three comparatively
small sums as the principal founda-
tion of the ex parte application one
may, I think, readily infer that there
was an intention not to disclose, at
any rate at that stage, the fact that the
group and the brothers and [the
defendant] had been engaged togeth-
er in the most complex financial
transactions...I doubt whether an
order would properly have been
granted if a better and truer picture
of the parties” financial dealings had
been painted. The whole story would
have smacked of the need for an
account rather than seeking to assert
three specific claims.”
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It seems certain that where non-dis-
closure is found by a Court to have
been deliberate (as opposed to innocent)
an ex parte injunction thereby obtained
should be automatically discharged.
Whatever the subsequent merits of a
plaintiff’s case, the Court must have
regard to his prior conduct and where
this shows that he has deliberately mis-
led the Court, he should be denied
equitable relief in those and related pro-
ceedings.

Conclusion

he importance of the duty to make.

full and frank disclosure to the
Court when applying for an ex parte
order is one which cannot be over-
stressed. All litigants are convinced of
the rights of their own case and, when
seeking injunctive relief, of their enti-
tlement to that relief. With the best will
in the world even the most honest of lit-
igants may tend to be economical in
disclosing those matters which point
against them and their enfitlement to
injunctive relief. It is the responsibility

of their legal advisors to ensure, as far -

as they can, that any affidavit sworn
makes full disclosure of all material
facts. °
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Recent Developments in

he Author recently attended a
Conference in the School of
Law, Trinity College Dublin,

entitled “Recent Developments in Fam-
ily Law™. »

In all, seven papers were presented
at the conference, covering a wide
range of topics as follows;

+ Practice and Procedure in Divorce
Applications (Nuala Jackson, Bar-
rister) ‘

+ Can Separation Agreements Pave
the Way for Non-Contentious
Divorces? (Eugene Davy, Solici-
tor)

¢ The Implications for Practitioners
of the Statutory Changes Relating
to the Sale and Mortgage of the
Family Home (Paul Coughlan,
Barrister & Lecturer in Law, Trini-
ty College Dublin)

+ Legal Complications Affecting
Non-Marital Couples (Anne
Dunne, Senior Counsel)

s Practical Aspects of Domestic
Violence Litigation (Rosemary
Horgan, Solicitor)

+ What Has Been Happening in

Nullity Applications in the
Nineties (William Binchy, Regius
Professor of Law, Trinity College
Dublin)

+ Practical Steps in Child Abduction
Litigation (Sarah Farrell, Barris-
ter)

This article outlines salient points
raised in three of papers presented:
Practice and Procedure in Divorce
Applications by Nuala Jackson, Bar-
rister, Can Separation Agreements
Pave The Way For Non-Contentious
Divorces? By Eugene Davy, Solicitor
and Practical Aspects Of Domestic
Violence Litigation by Rosemary Hor-
gan, Solicitor. A comment on the
other papers presented at the confer-
ence will follow in the next issue of
the Bar Review.

The Bar Review November 1998

Family Law

SARA PHELAN, BARRISTER

Practice and Procedure
in Divorce Applications

he paper on Practice and Procedure

in Divorce Applications by Nuala
Jackson, Barrister, concentrated on the
lesser known and more contentious pro-
cedural aspects of applications for a
decree of divorce and not the general
procedure per se.

The Family Law (Divorce) Act, 1996
(the Act of 1996) commenced on the
27th day of February, 1997 and thus was
in force for almost twenty months as at
the date of the conference. Section 38 of
the Act of 1996 gives full concurrent
jurisdiction in relation to applications for
a decree of divorce to the Circuit Court
(properly referred to as the Circuit Fami-
ly Court) and the High Court and a
significant proportion of applications for
‘a decree of divorce are being dealt with at
Circuit Court level. Where the rateable
valuation of land to which the proceed-
ings relate exceeds £200 then, if
proceedings are commenced in the Cir-
cuit Family Court, that Court shall
(emphasis supplied) by virtue of section
38(2), on application to it by someone
having an interest in the proceedings,
transfer the proceedings to the High

Court'. However, if the rateable valuation

of the land exceeds £200 and both parties
are in agreement, the Circuit Family
Court has full jurisdiction to hear the
application for a decree of divorce. Thus,
it is not strictly necessary to plead rate-
able valuation in the Family Law Civil
Bill, although in practice it remains com-
mon to plead same.

The High Court

Applications for a decree of divorce

pplications for a decree of divorce
in the High Court are commenced

by way of Special Summons (together
with a verifying Affidavit and Affidavit
of Means) and in accordance with the
Rules of the Superior Courts (No. 3),
1997 (S.1. No. 343 of 1997). Thus the
procedure remains largely unchanged
from that pertaining to applications for
a decree of judicial separation and Rule
4 of the Rules of the Superior Courts
specifies the information to be con-
tained in the verifying Affidavit®.

Affidavit of Means

here financial relief is being

sought an Affidavit of Means
must be filed and served with the veri-
fying Affidavit (not the Special
Summons) in accordance with Rule 6
of the Rules of the Superior Courts.
The Affidavit of Means should be in
like format to that prescribed by the
Circuit Court Rules (No. 1), 1997 (8.1
No. 84 of 1997). Interestingly, there is
no provision for the filing and serving
of an Affidavit of Means by a Respon-
dent in such cases where a replying
Affidavit is not being filed by the
Respondent. However, directions may
be sought from the Master of the High
Court in this regard pursuant to Rule

~ 6(3) and in any event the statutory

obligation pursuant to the provisions of
section 38(6) of the Act of 1996 still
applies®. '

Affidavit of Welfare

n Affidavit of Welfare must also be

filed and served in cases involving
dependent children, in accordance with
Rule 7 of the Rules of the Superior
Courts and again this is in like format to
that prescribed by the Circuit Court
Rules (No. 1), 1997 (S.1. No. 84 of
1997) with the exception that it is to be
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declared rather than being sworn! Rule
7 does not specify a time limit within
which the Affidavit of Welfare is to be
filed and served by the Applicant but
the Respondent must file and serve
his/her Affidavit of Welfare within the
period of twenty-one days from the ser-
vice upon him/her of the Applicant’s
Affidavit of Welfare.

Defence and
Counterclaim

efending and Counterclaiming is

by way of replying Affidavit in
accordance with Rule 17 of the Rules of
the Superior Courts. It is somewhat of
an anomaly that a Respondent must
defend and counterclaim by way of a
sworn document when the same onus is
not placed upon an Applicant! Interest-
ingly, Rule 17 does not prescribe time
limits for the filing and serving of a
replying Affidavit and therefore it is
difficult to envisage the operation of a
‘default procedure’ like that applicable
in the Circuit Family Court®,

High Court vs. Circuit
Court

Heretofore one of the advantages of
instituting family law proceed-
ings in the High Court was the
significantly shorter waiting period in
that court. However, this is no longer
the case in the Dublin Circuit area and
generally speaking Circuit Family
Court cases are listed without undue
delay. Unfortunately the same does
not apply to all Circuits! The com-
plexity of the issues, the likely
duration of the proceedings and the
value of the assets will also be taken
into account in deciding to issue
divorce proceedings in the High Court
whereas the issue of costs and the stip-
ulation in the legal aid scheme that
proceedings be instituted in the first
level of court having jurisdiction to
determine the case concerned are fac-
tors which favour issue in the Circuit
Court.

Order 70A of the Rules of the Supe-
rior Courts, 1986 as amended by the
Rules of the Superior Courts (No. 3),
1997 (S.1. No. 343 of 1997) and more
specifically Rule 15 thereof, states that
the High Court may remit proceedings

at its discretion subject to the interests
of justice and that such an application
may be made at any time after the entry
of an Appearance. '

The Circuit Family
Court

Applications for a decree of divorce

pplications for a decree of

divorce in the Circuit Family
Court are commenced by way of Fam-
ily Law Civil Bill and in accordance
with Rule 4 of the Circuit Court Rules
(No. 1), 1997 (S.I. No. 84 of 1997).
Rule 5 of the Circuit Court Rules
specifies the information to be con-
tained in the Family Law Civil Bill. It
is hoped that greater uniformity will
be achieved in the near future so that
applications pursuant to, inter alia, the
provisions of the Family Law (Mainte-
nance of Spouses and Children) Act,
the Guardianship of Infants Act, 1964
and the Domestic Violence Act, 1996
would also be by way of Family Law
Civil Bill.

Appearance and
Defence

n accordance with Rules 9 and 10 of

the Circuit Court Rules, a Respon-
dent has ten days within which to
enter an Appearance and a further ten
days within which to file and serve a
Defence. These time limits are similar
to the time limits applying in other
civil matters, thus bringing a uniformi-
ty of pleading to all civil law at
Circuit Court level, but it was submit-
ted that they are not particularly
suitable in the family law arena. In
many areas of civil law a Defence is
simply a traverse of the Civil Bill.
However, in family law proceedings a
Defence (and Counterclaim) must be
accompanied by a section 7 certificate,
an Affidavit of Means (and an Affi-
davit of Welfare if appropriate) and in
many cases the information required
for the supporting documentation will
have to be requested from third par-
ties. Perhaps the time limits as set out
in Rules 9 and 10 require further
examination bearing in mind the level
of documentation required prior to fil-
ing ones Defence?

Motions for Judgment

ule 11 of the Circuit Court Rules

deals with Motions for Judgment.
Motions for Judgment in default of
appearance or in default of defence are
commonplace given the short time lim-
its allowed for entry of an Appearance
and filing and serving of a Defence by
virtue of Rules 9 and 10 of the Circuit
Court Rules as outlined above.

The ‘fourteen-day
letter’ ‘

rior to issuing a Motion for Judg-

ment in default of defence, Rule
11(b) states that the Applicant must
serve a ‘fourteen-day letter’ on the
Respondent giving the Respondent
notice of the Applicant’s intention to
serve a notice of motion for Judgment
in default of appearance/defence and
at the same time consenting to late fil-
ing of a Defence within the period of
fourteen days from the date of the let-
ter. Rule 11(b) is somewhat confusing
in that it refers to Judgment in default
of defence and then Judgment in
default of appearance/defence leading
one to ask whether the ‘fourteen-day
letter’ applies singularly to Judgment
in default of defence or to both Judg-
ment in default of appearance and
Judgment in default of defence? It was
submitted that the intention of the Cir-
cuit Court Rules was that the
‘fourteen-day letter’ would apply only
to Judgment in default of defence but,
by virtue of the imprecise phraseology
of Rule 11(b), the prevalent view is
that the ‘fourteen-day letter’ should be
served in both instances. In any event,
if the ‘fourteen-day letter’ has the
desired effect then the overall level of
costs in a particular case could be
reduced if the need to issue a motion
for Judgment is rendered unnecessary
by the effects of the ‘fourteen-day let-
ter’.

Costs

Rule 11{(d) of the Circuit Court Rules
provides that the Respondent shall
pay to the Applicant the appropriate
sum for his/her costs of a motion for
Judgment, if the Respondent inter alia
delivers a Defence to the Applicant not
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later than seven days after the service of
the notice. of motion for Judgment in

default of appearance/defence. Howev-"

er, the majority of the Judges of the
Circuit Court will not award the costs of
the motion to the Applicant (irrespec-
tive of when the Appearance was
entered or when the Defence was deliv-
ered), unlike the normal practice in
relation to similar applications to the
Circuit Court civil list. Rule 11(d) is
somewhat anomalous in itself, in that it
provides for costs to be awarded against
the Respondent when the default is only
seven days (or less) after the service of
the notice of motion for Judgment in
default of appearance/defence but no
provision for costs is made when the
default is longer!

Motions for Judgment
‘by Consent’

y virtue of Rule 11(h) of the Cir-

cuit Court Rules, a motion on
notice for Judgment ‘by consent’ may
be brought by the Applicant where a
Defence has been filed in accordance
with Rule 10 of the Circuit Court Rules
and the parties are in agreement in rela-
tion to all issues. The Court may give
Judgment in the terms agreed between
the parties or alternatively may give
directions in relation to the service of a
Notice of Trial/Notice to fix a date for
Trial as to the Court appears just. Thus
the role of the Court pursuant to the
provisions of section 5(1) of the Act of
1996 is recognised by Rule 11(h).
Unfortunately this procedure, with its
inherent safeguards, has not particular-
ly been availed of to date and most
practitioners favour the Judgment in
default of appearance/ defence proce-
dure. The advantage of Rule 11(h) and
the Judgment ‘by consent’ procedure is
that a Defence will have been filed by
the Respondent, together with an Affi-
davit of Means (and an Affidavit of
Welfare if appropriate), and the court is
thus in the position to determine
whether “such provision as the court
considers proper having regard to the
circumstances exists or will be made
for the spouses and any dependent
members of the family™.

It should be noted that even in cases
of Judgment in default of appearance/
defence, the statutory obligation pur-
suant to the provisions of section 38(6)
of the Act of 1996 applies and thus, in
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proceedings under sections 13, 14,
15(1)(a), 16, 17, 18 or 22 of the Act of
19967 each of the spouses is under an
obligation to furnish to the other spouse
“such particulars of his or her property
and income as may reasonably be
required for the purposes of the pro-
ceedings”. Interestingly, section 38(6)
makes no reference to disclosure of
debts, liabilities and expenses. Failure
to comply with section 38(6) may result
in an application to court by virtue of
section 38(7) to request the court to
direct compliance.

Section 7 certificate

Rule 10 of the Circuit Court Rules
states that the section 7 certificate,
indicating that the Respondent has been
advised by his/her Solicitor in relation
to other methods of resolving matrimo-
nial disputes® should be filed with the

" Defence. However, the Act of 1996

states, at section 7(4), that the certifi-
cate should accompany the entry of an
Appearance and thus the statute takes
priority. In any event, it was submitted
that this approach is more logical and a
Respondent should be alerted to alterna-
tive methods of resolving matrimonial
disputes at as early an opportunity as

possible in the proceedings.

The role of the County
Registrar |

T he Courts and Court Officers Act,
1995 increased the jurisdiction of

the County Registrar and by virtue of
same the County Registrar has jurisdic-
tion to hear and determine applications
for liberty to issue and serve proceed-
ings outside the jurisdiction, substituted
service, discovery, Judgment in default
etc.. With respect to motions for Judg-
ment in default it was submitted that
the County Registrar has jurisdiction to
hear and determine such applications

‘when the relief sought in the motion

does not require the imprimatur of the
court. Thus, in relation to a motion for
Judgment in default, the County Regis-
trar has jurisdiction to extend the time
for late entry of an Appearance/filing
of a Defence but it was submitted that
the County Registrar does not have
jurisdiction to enter Judgment, even if
same is by consent, since the provisions
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of the Family Law (Divorce) Act, 1996
do not confer jurisdiction on the Coun-
ty Registrar to grant a decree of
divorce.

Application pursuant
to the provisions of
section 18 of the Act
of 1996

An application pursuant to the provi-
sions of section 18 of the Act of
1996 (for an order for the provision for
the surviving spouse out of the estate of
the other spouse) may also be made to
either the High Court or the Circuit
Family Court where an order pursuant
to section 18(10) of the Act of 1996
(i.e. blocking the application of section
18) was not sought and made at the
time of, or subsequent to, the granting
of the decree of divorce. Thus, the
‘clean break’ principle does not apply
to Irish divorce law.

It was submitted that an order pur-
suant to section 18(10) of the Act of
1996 constitutes financial relief, insofar
as it provides a potential financial bene-
fit to one party and loss to the other in
precluding future claims upon the estate
of the spouse obtaining the section
18(10) relief, and thus, if such relief is
being sought, an Affidavit of Means
ought to be filed. However, it should be
noted that the term ‘financial relief’ is
not defined in either the Act of 1996,
the Rules of the Superior Courts or the
Circuit Court Rules.

Miscellaneous
procedural matters
arising from the
Family Law (Divorce)
Act, 1996

Section 25

ection 25 of the Act of 1996 speci-

fies that certain orders of the
District Court (generally maintenance
orders) will not be stayed by virtue of
an appeal to the Circuit Family Court
unless the court which made the origi-
nal order, or the court to which the
appeal is being brought, directs other-
wise.
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Section 26

Section 26 of the Act of 1996 deals

with orders which are already in exis-
tence when an application for a decree of
divorce comes before the Circuit Family
Court. By virtue of section 26(2) such
orders continue in force as though they
had been made under a corresponding
provision of the Act of 1996 or alterna-
tively the Circuit Family Court, pursuant
to the provisions of section 26(1), may
direct that those orders be discharged. It
was submitted that, in order to avoid
doubt, the Circuit Family Court should
be asked to confirm/renew the orders pre-
viously made and if discharge of a
previously made order is sought, the Cir-
cuit Family Court must specifically direct
such discharge.

Section 39

ection 39 of the Act of 1996 deals

with the exercise of jurisdiction by
the court in relation to the granting of a
decree of divorce. Section 39 indicates
that if either spouse is domiciled in the
State at the date of the institution of the
proceedings or has been ordinarily resi-
dent in the State for a period of one year
prior to the institution of the proceedings
the Trish courts will have jurisdiction to
determine the claim. Curiously, the
Domicile and Recognition of Foreign
Divorces Act, 1986 will recognise a for-
eign divorce if, and only if, either of the
parties to the divorce was domiciled in
the jurisdiction which granted the divorce
and yet the Act of 1996 permits the Irish
courts to grant a decree of divorce based
upon one years ordinary residence in the
State! ‘

Section 38(3) of the Act of 1996 spec-
ifies which circuit has jurisdiction to
determine proceedings brought at Circuit
Court level. The relevant circuit is the
circuit in which any of the parties to the
proceedings ordinarily resides or carries
on any business, profession or occupa-
tion. It would therefore appear that if
both parties are domiciled in'the State but
not ordinarily resident here in the year
prior to the institution of the proceedings,
the Applicant has no choice but to bring
proceedings in the High Court!

Comment

t was noted that the procedures are
working relatively well on a proce-

dural level but unfortunately the sub-
stantive law is still largely an unknown
entity and a body of jurisprudence has
not yet been established. However, the
ancillary reliefs available foilowing the
granting of a decree of divorce by virtue
of the Act of 1996 were already avail-
able in relation to a decree of judicial

“separation by virtue of the Act of 1995

and the Judicial Separation and Family
Law Reform Act, 1989 and thus the
reliefs themselves are not novel. The
main effect of a decree of divorce is that
there is no continuing spousal relation-
ship and the possibility of second
families will certainly impinge on sub-
sequent applications in relation to
variation of maintenance etc, Thus, it is
somewhat difficult to come to terms
with the context and implications of a
decree of divorce, given the relatively
short period of time during which same

"has been available in this jurisdiction.

~Can Separation

Agreements Pave The
Way For Non-
Contentious Divorces?

he paper on this topic by Eugene

Davy, Solicitor, commented that
prior to the decision of the Supreme
Court in PO’D. v. A.O’D. the law was
somewhat uncertain as to the finality of
separation agreements and whether or
not the existence of same would prevent
either party from applying to court for
relief under the Judicial Separation and
Family Law Reform Act, 1989 (the Act
of 1989) and the Family Law Act, 1995
(the Act of 1995). »

In Courtney v. Courtney’® Dodd J.
dismissed the Petitioner’s Petition for a
decree of divorce a mensa et thoro on
the basis that the existence of a separa-
tion agreement was a bar to the relief
sought and in K. v. K.” McKenzie J.
refused to grant a deciee of divorce a
mensa et thoro to the Petitioner on the
basis that a separation agreement was
already in existence since 1980 and thus
the parties already had the right to live
separately and apart and the decree of
divorce a mensa et thoro would give the
spouses no greater rights. However, in
H.D. v. P.D.” the Supreme Court held
that a spouse who had previously
entered into a written consent in rela-
tion to an application for a decree of
divorce a mensa et thoro, one of the

terms of which prevented the spouse
from seeking any further maintenance,
was not prevented from making an
application under the Family Law
(Maintenance of Spouses and Children)
Act, 1976 the Act of 1976. It was not
possible, according to the Supreme
Court, to contract out of the Act of
1976. Likewise in N(C) v. N.(R)"” Her
Honour Judge McGuinness (as she then
was) held that, despite the existence of
a separation agreement since 1986, the
Applicant could apply for reliefs under
the Act of 1989 since the reliefs avail-
able under the said Act were far more
important and more comprehensive
than the relief of a decree of divorce a
mensa et thoro. Her Honour Judge
McGuinness held that variability rather
than finality was a general characteristic
of family law matters and thus a separa-
tion agreement could not be immune
from such variability.

A rather different view was taken by
the Supreme Court in F. v. F* in rela-
tion to an application under the Act of
1989 when a consent had already been
entered into by the parties in the 1980’s
in relation to an application for a decree
of divorce a mensa et thoro and relief
pursuant to the Family Law (Protection
of Spouses and Children) Act, 1981,
Blayney J. stated that the effect of a
decree of judicial separation was the
same as that of the former decree of
divorce a mensa et thoro and essentially
there was no difference between the
two. Therefore the relief as sought by
the Applicant was refused. It should be
noted that Blayney J. distinguished the
present case from that of H.D. v. P.D.",
in that the issue in H.D. v. P.D. (i.e.
maintenance) was very different from
the issues in the present case. Denham
J., in her judgment, recognised that cer-
tainty and finality are important in the
area of family law and although the
concepts of certainty and finality cannot
be applied to certain areas e.g. mainte-
nance, the general law regarding
certainty should be applied unless
excluded by law or justice.

The facts in PO’D. v. A.O’D.S were
very similar to those in N.(C) v. N.(R)"
and again a separation agreement had
been entered into by the parties prior to
the coming into operation of the Act of
1989. The Respondent sought to have
the Applicant’s claim under the Act of
1989 dismissed on the grounds of estop-
pel and res judicata and the Supreme
Court held that where a separation
agreement provides that the parties are
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to live separately and apart, the granting
of a decree of judicial separation would
be superfluous. Keane J., in his judg-
ment, also stated that where the parties

have entered into a binding agreement it-

would be unjust to allow one party uni-
faterally repudiate that agreement.

Thus, the existence of a decree of
divorce a mensa et thoro or a separation
agreement will bar the parties from
seeking relief under the Act of 1989 or
the Act of 1995. However, a decree of
divorce is significantly different to a
decree of judicial separation and thus
the existence of a decree of divorce a
mensa et thoro or a separation agree-
ment will not prevent the parties from
seeking a decree of divorce under the
Family Law (Divorce) Act, 1996 (the
Act of 1996) although it should be
noted that the ancillary reliefs available
under the Act of 1996 are very similar
to0 those available under the Act of 1989
and the Act of 1995,

Separation
Agreements and
Divorce

Scction 5(1) of the Act of 1996 states
that prior to granting a decree of
divorce the court must be satisfied that
such provision as the court considers
proper having regard to the circum-
stances exists or will be made for the
spouses and any dependent members of
the family (emphasis supplied). In this
context-it should be noted that Article
41.3.2 of the Constitution does not spec-
ify dependent members of the family but
rather “any children of either or both of
(the spouses) and any other person pre-
scribed by law”. Thus, the court cannot
be bound in any way by the provisions
of a separation agreement although the
contents of same may guide the court in
circumstances where the separation
agreement has recently been entered
into by the parties and both parties have
had independent legal advice.

By virtue of the provisions of section
20(3) of the Act of 1996, the court shall
have regard to the terms of any separa-
tion agreement which has been entered
into by the spouses and is still in force
in deciding whether to make orders pur-
suant to sections 12, 13, 14, 15(1)a),
16, 17, 18 or 22 of the Act of 1996,
Curiously, section 20(3) of the Act of
1996 places no similar onus on the
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court in relation to the terms of a decree
of judicial separation! Thus, the court
must have regard to the terms of a sepa-
ration agreement but can ignore same if
it so chooses.

Comment

t was submitted that a court will not

be inclined to re-open issues between
the parties to an application for a decree
of divorce, which were the subject of a
separation agreement in the past, espe-
cially if the terms of the said separation
agreement were seen to be reasonably
fair at the time and if the separation
agreement was negotiated in a fair and
reasonable manner. The recent deci-
sions in F. v. F.® and PO’D. v. AO’D?®
lend credence to this viewpoint and it
may be that the courts will tend towards
certainty and finality where possible,
whilst always bearing in mind their
constitutional and statutory obligation
to ensure that proper provision in the
circumstances is made for the spouses
and children/dependent members of the
family.

By virtue of thesé constitutional and
statutory obligations it cannot be said
definitively that separation agreements
will pave the way for non-contentious
divorces. In addition, the decision in D.

v, D2 clearly states that parties cannot

contract out of maintenance obligations
and the welfare of the dependent mem-
bers of the family must also be taken
into account as at the date of the granti-
ng of a decree of divorce and not at the
date of the signing of a separation
agreement at some point in time in the
past. It may be that a provision in a sep-
aration agreement to the effect that ‘the
agreement is intended to be in full and
final settlement of all present and future
financial and property claims which
either party may have against the other’
will influence the court into not looking
behind the separation agreement — only
time will tell!

Practical Aspects Of
Domestic Violence
Litigation |
The paper on Practical Aspects Of

Domestic Violence Litigation by
Rosemary Horgan, Solicitor considered
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various aspects of the Domestic Vio-

lence Act, 1996 as follows.

The Domestic Violence Act, 1996
(the Act of 1996) commenced on the
27th March, 1996%. The main thrust of
the Act of 1996 was
(1) to protect spouses and children and

other dependent persons, and per-
sons in other domestic relationships
where the threat to their safety or
welfare is at risk because of the
conduct of another person in the
domestic relationship,

(2) to increase the powers of An Garda
Siochana to arrest without a war-
rant in certain circumstances, and

(3) to provide for the hearing, at the
same time as the hearing of applica-
tions under the Act of 1996, of
applications to court for other
orders e.g. in relation to custody
and access, maintenance etc..

The remedies available under the Act
of 1996 include the barring order”, the
interim barring order®, the protection
order® and the safety order®.

Interim barring order

he interim barring order is an inter-

locutory order which may be
granted by the District Court or the Cir-
cuit Court pending the determination of
an application for a barring order. The
effect of an interim barring order is that
a respondent is barred from residing at a
place where the applicant or a depen-
dent person resides pending the final
determination of the proceedings. The
criteria for the granting of an interim
barring order are (i) that there is an
immediate risk of significant harm to
the applicant or any dependent person if
the order is not made immediately and
(i) that the granting of a protection
order would not be sufficient to protect
the applicant or any dependent person.
Such an order may be granted ex parte
in exceptional cases. However, the
essence of an interim order is that it is
for a short period of time and only
affects the respondent until the respon-
dent is given a chance to put his/her
side of the case forward. It was submit-
ted that the interim barring order may
fall into disrepute and render injustice
unless a speedy return date is given for
the hearing of the case?”. In some
instances the return date can be up to
six weeks after the interim barring order
has been granted and the respondent
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may be barred from his/her place of res-
idence for that period of time!

It was further noted that the service
of a barring summons is by ordinary
pre-paid post and thus an application to
the District Court must be made in
order to obtain a copy of the ‘Informa-
tion’ upon which the interim barring
order was made. Unlike the Circuit
Court, where an application for an inter-
im barring order is generally grounded
upon affidavit, the respondent may not
be aware of the case put forward by the
applicant in the District Court and the
‘Information’ is generally quite concise
and may not contain all the facts out-
lined to the court.

An interim barring order is available
to entitled persons who have com-
menced proceedings for a barring
order.

Protection order

he protection order is also an inter-

im order and lasts until the
determination of the barring order or
safety order proceedings. The protec-
tion order does not put the respondent
out of his/her home but orders the
respondent not to use violence or threat-
en to use violence against, molest or put
in fear the applicant or any dependent
person and if the parties do not reside
together the respondent should not
watch or beset the place where the
applicant or dependent person resides.
A protection order is available to enti-
tled persons who have commenced
proceedings for either a barring order or
a safety order.

Barring order vs.
safety order

-barring order is available to (i)

spouses, (ii) cohabitants who have
lived as husband and wife for six
months in aggregate out of the previous
nine months, (iif) a parent of an adult
child and (iv) a Health Board on behalf
of an entitled ‘aggrieved person’ who
may be an adult or a dependent
person®. It should be noted that if the
parties are not married to each other
then the party seeking the barring order
must have an interest in the property
greater or equal to that of the respon-
dent whom they are seeking to bar”.

A safety order is available to (i)
spouses, (ii) cohabitants who have lived
as husband and wife for six months in
aggregate out of the previous twelve
months, (iii) a parent of an adult child,
(iv) persons of full age residing in

mainly non-contractual relationships

(e.g. same-sex couples and adult sib-
lings) and (v) a Health Board on behalf
of an entitled ‘aggrieved person’ who
may be an adult or a dependent
person®.

It is important to note that the reme-
dy of a barring order and that of a safety
order are mutually exclusive and thus
the court cannot grant a safety order
when a barring order, but not a safety
order, is sought but the proofs adduced
are not sufficient to grant a barring
order”. Thus each remedy must specifi-
cally be sought by the applicant. The
safety order has the same effects as a
protection order whereas the barring
order bars the respondent from the
place where the applicant or dependent
person resides.

Comment

Unfortunately, the Act of 1996 does

not cover all categories of person

who may suffer from domestic violence
ie.

+ Persons who are affected by a
decree of nullity and fail to qualify
as cohabitants

+ Cohabitants who do not satisfy the
residence requirements or property
entitlement requirements for a bar-
ring order

¢ Adult siblings who want a barring
order

» People who have a child in common
but who have not cohabited

» A parent who wants to bar an adult
child but the property is owned by
the adult child
Neither does the Act of 1996 specify

statutory criteria which the court,

should take into account in deciding
whether to make orders under the Act.
This contrasts unfavourably with sec-
tion 16 of the Family Law Act, 1995
and section 20 of.the Family Law
(Divorce) Act, 1996 where the criteria
which the court should take into
account, in deciding upon the ancillary
reliefs to the granting of a decree of
judicial separation or decree of divorce,
are specified in some detail. Thus the
only criteria in relation to relief pur-

suant to the Act of 1996 is that the
court must have reasonable grounds for
believing that the safety or welfare of
the applicant or any dependent person
requires the relief sought to be granted.
“Welfare” is defined by the Act of 1996
to include physical and psychological
welfare® but the Supreme Court in
O’B. v. 0’B.* held that for a barring
order to be granted there must be seri-
ous misconduct on the part of the
offending spouse and this must amount
to behaviour which is over and above
that which every spouse bargains for in
accepting the other for “better or
worse” and that the “ordinary wear and
tear of married life is not sufficient”.
Thus, are the criteria relied upon to bar
a cohabitant or adult child less stringent
than those relied upon to bar a spouse
and how seriously must the welfare of
the applicant or any dependent person
be affected before the courts can grant
a barring order? .

1 See Rule 18 of the Rules of the
Superior Courts (No. 3), 1997 (S.1.
No. 343 of 1997) for the pleading
requirements following such a trans-
fer.

2 Rule 4 also applies to applications

for a decree of judicial separation,

relief after a foreign divorce or sepa-
ration outside the State, declarations
as to marital status, the determina-
tion of property issues between
spouses/formerly engaged couples
and relief pursuant to section 25 of
the Family Law Act, 1995 (the Act
of 1995), section 18 of the Act of

1996 and section 15A of the Act of

1995. Nullity proceedings in the

High Court are still commenced by

way of Petition.

Infra.

Infra.

By virtue of Rule 4 of the Circuit

Court Rules applications for a

decree of judicial separation, relief

after foreign divorce or separation
outside the State, nullity, declara-
tions of marital status, the
determination of property issues
between spouses/formerly engaged
couples and relief pursuant to sec-

tion 25 of the Family Law Act, 1995

(the Act of 1995), section 18 of the

Act of 1996 and section 15A of the

Act of 1995 are also commenced by

way of a Family Law Civil Bill.

6 Section 5(1) of the Family Law
(Divorce) Act, 1996.

W
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7 i.e. applications in relation to main- ’ New Senior Counsel
tenance, property adjustment orders, ' '
the family home, financial compen-
sation orders, pension adjustment
orders, orders for the provision for a
spouse out of the estate of the other
spouse and variation orders.

8 e.g. marriage guidance counselling,
mediation, separation agreements
and judicial separation.

9 (Unreported, Supreme Court, 18th
December, 1997).

10 [1923] 2 L.R. 31.

11 [1988} L.R. 161,

12 (Unreported, Supreme Court, May,
1978).

13 [1995] 1 Fam.L.J. 14,

14 [1995] 2 LR. 354,

15 Supra.

16 Supra.

17 Supra.

18 i.e. applications in relation to main-

t;ana;)ce,.lp rloperty e;fijustxp?nt orders, From left: John Whelan, S.C., Declan McGovern, $.C., Desmond O’Neill, S.C., Frank
the family home, financial compen- Callanan, S.C., Bernard Barton, S.C, Stephen J. Roche, S.C. Noel McMahon, S.C.,

sation order ior j . : .
tion orders, pension ac.lj.u stment was also recently appointed a Senior Counsel but is not photographed here.
orders, orders for the provision for a

spouse_out of the estate of the other
spouse and variation orders.

19 Supra.

20 Supra.

I Supra.

22 but section 6 commenced on the 1st
January, 1997.

23 Section 3 of the Domestic Violence
Act, 1996.

24 Section 4 of the Domestic Violence
Act, 1996.

25 Section 5 of the Domestic Violence
Act, 1996.

26 Section 2 of the Domestic Violence
Act, 1996,

27 c.f. O’Riordan R., The Bar Review,
June 1996.

28 Section 3 supra.

29 Section 3(4) supra. . B

30 Section 2 supra. \ 4

31 Sections 2(8) and 3(11) supra.

32 Section 1 of the Domestic Violence
Act, 1996. From left: James Gilhooley, S.C., Joseph McGettigan, S.C., John Edwards, S. C

33 {1984} L.R. 182, Felix McEnvoy , S.C., Michael Cush, S.C., James O’Leary, §.C.
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Do you know about the
[friendship between Jan
Austen and Tom Lefroy?

A fine portrait of The Honorable Tom
Lefroy, Lord Chief Justice (1852-1866)
by Stephen Catterson-Smith, the
Younger, hangs in the Dining Hall in
King’s Inns (top left, facing the High
Table). As a lawyer Lefroy had many
strings to his bow. However, here we
are more interested in him as being the
only man with whom Jane Austen ever
admitted to having been in love.

The earliest of Jane Austen’s letters
to survive was addressed to her sister
Cassandra and was written on 9 January
1796. The main theme of the letter was
a description of the ball attended the
night before at the home of :Tom
Lefroy’s aunt in Hampshire. This was
attended by the “dazzling stranger from
Ireland, Tom Lefroy” or “my Irish
friend” as Jane liked to call him. It was
the third ball that she and Tom had
attended together.

It was a polite custom for gentlemen
to call on ladies they had partnered on
the day after the dance. Thus Jane wrote
to Cassandra saying that during the vis-
its they spoke about the recently
published Tom Jones, thereby letting
her know just how free and even bold
their conversation had been.

The time came for Tom Lefroy to
leave Hampshire and she wrote to Cas-
sandra “the day has come on which I
am to have my last meeting with Tom
Lefroy and when you receive this, it
will be over”. But she was in love and
so too was Tom Lefroy. He confessed as
much to a nephew when he was an old
man even if he did qualify it by saying
it was “boyish love”.

The Lefroys were Hugenots who had
to make their way diligently in their
- adopted country . Tom’s father had been
an army officer and had made an
unwise marriage. Five daughters pre-
ceded Tom, the eldest son, and he was
dependent on a great-uncle who had
already put him through college in
Dublin and was now financing his- law
studies in London. The expectations of
the whole family were clearly laid on
him and he could not be allowed to ruin
his future by entangling himself in a
love affair with a penniless girl.

Tom’s aunt in Hampshire was world-
ly-wise enough to realise that any
prospect of marriage between them was
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out of the question. Therefore, she sent
Tom packing so that “no more mischief
might be done” and she blamed him
because he had behaved so badly
towards Jane. The implication is clear
that Jane took his intentions seriously.

Tom did reappear in Hampshire once
or twice but was kept away from the
Austens. Jane wrote in November 1798,
nearly three years after their brief
romance, that “I was too proud to make
any enquiries ..... but on asking my
father afterwards where he was, I learnt
that he had gone back to London on his
way to Ireland, where he was called to
the Bar and means to practice”. So Jane
never saw Tom Lefroy again after his
Christmas visit of 1795. In 1799 Tom
Lefroy married a Wexford heiress, the
sister of a college friend. He continued
to work hard at the Bar, fathered seven
children and, as the years went by, he
became extremely successful and
deeply pious at the same time. He sat
for eleven years in Parliament as a Tory
and was appointed Lord Chief Justice
of the Queen’s Bench in 1852.
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King’s Inn Car Park

We would like to thank the members
of the Law Library who have taken
car spaces for 1998/1999 in King’s
Inns private car park. If during the
year you have any problems, please
contact David Curran at telephone
874 4840.

The car park is now at full capacity.
We regret that we were unable to
accommodate all who were on our wait-
ing list.

A New Look Entrance
Hall at King’s Inns

The next-time you visit the main build-

‘ing in King’s Inns, taken a minute or
“two to contemplate the architectural

purity that is Gandon’s last public
entrance hall.

Recently, the King’s Inns Council
gave the go-ahead for the uncovering
of the eight granite pilasters in the -
hall. It would appear that over a period
of 160 years, layer upon layer of paint
had been added to the pilasters. In
fact, by means of a chemical biopsy it
was established that eight layers of
paint had to be removed by means of a
series of poultices. The result is as
James Gandon had proposed — power-
ful Wicklow granite holding up this
great execution. The glass enclosures
at the two doors and the large wooden
cupboards have been removed. A new
colour scheme has been put in place
on the walls and vaulted roof. The
marble busts have gone to the Library
thereby freeing up the alcoves and
enabling the onlooker to marvel at the
depth of the walls. A feeling of spa-
ciousness has emerged. The hall has
been virtually returned to Gandon’s
objective of “decorative austerity” as
presented in his plans to the Benchers
in June 1800.

James Gandon may have been
unhappy and a little frustrated with the
Benchers in 1807 when he retired to
Lucan. The changed attitude of the pre-
sent generation to his architectural
objectives would have put more. than a
little spring into his step.

Camilla McAleese, Under-Treasurer,
King’s Inns
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Administrative Law

Bailey v. Mr. Justice Flood

Supreme Court: Hamilton C.J., Den-
ham J., Barrington J., Keane J.,
Murphy J.

28/07/1998

Judicial review; discovery; tribunal of
inquiry; certiorari; fair procedures;
order sought quashing orders of dis-
covery which the tribunal of inquiry
made in relation to bank accounts held
by the appellants; whether respondent
acted in breach of fair procedures by
failing to inform the appellants of
intention to make orders, by failing to
afford appellants the opportunity to
make representations and by failing to
direct service of orders on appellants;
Tribunals of Inquiry (Evidence) Act,
1921; Tribunals of Inquiry (Evidence)
Act, 1979

Held: Respondent acted in breach of
constitutional justice and fair proce-
dures; orders for discovery and
production of documents quashed

Sheriff v. Corrigan
High Court: Carney J.
31/07/1998

Judicial review; prison officer; miscon-
duct; loss of promotion; disciplinary
penalty; requirements of natural and
constitutional justice; whether deci-
sion-making process in accordance
with the principles of natural justice;
whether dictates of fairness required
the holding of an oral hearing

Held: Application dismissed; require-
ments of natural justice adhered to;
oral hearing not required

Article

State Duty and The Irish Language
Nic Shuibhne, Niamh

1998 DULJ 33

The Bar Review November 1998

Animals

Statutory Instruments

Wildlife (Wildbirds) (Open Seasons)
(Amendment) Order, 1998

SI332/1998

Wildlife ( Wild Mammals) (Open Sea-
sons) Order, 1998

1998 Charities Directory 1998 [Supple-
ment To ILTR] 3

N215.C5

Children

Article

Child Offenders: The Changing
Response Of Irish Law

Hanly, Conor

S1331/1998 1998 DULJ 113
Arbitration Commercial Law
Article The Wise Finance Company Ltd. v.

International Arbitration Of Intellectual
Property Disputes Patent Agents, Regis-
tered Trade Mark Agents And The
Arbitration (International Commercial)
Act 1998

Bridgeman, James

1998 2 (2) IIPR 11

Library Acquisition

Russell, Francis

Russell On Arbitration

21st Ed / By David St John Sutton, John
Kendall And Judith Gill

London Sweet And Maxwell 1997
N398

Building & Construction

Statutory Instrument

Building Regulations Advisory Body
Order, 1998

S1348/1998

Charities

Library Acquisition

St John Moore, Geoffrey

Charities and Caring Groups The Regu-
lation Of Charities

A Void That Needs To Be Filled

O’Regan
High Court: Laffoy J.
26/06/1998

Land; possession; charge on the land,
lease; application for substituted relief;
plaintiff registered owner of charge on
defendant’s lands; subsequent lease of
lands; application by receiver of lessee
company to be joined as notice party;
locus standi; whether lease valid;
whether receiver eligible for appoint-
ment; validity of charge; whether
plaintiff was an unlicensed moneylen-
der; whether the business of the lender
at the date the transaction was effected
consisted wholly or mainly of the busi-
ness of lending money on the security of
land; s.18(13) of Conveyancing Act,
1881; 5.6 Moneylenders Act, 1900 as
amended by s.136 Central Bank Act,
1989; article 2 Money-Lenders Act
1900 (Section 6(e)) Order, 1993; s
135(1), Companies Act, 1963 as substi-
tuted by s.170 Companies (Amendment)
Act 1990

Held: Application refused

Articles

Co-Operatives New Legislation For
Industrial And Provident Societies?
Quinn, Anthony P

1998 ILTR 182
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Restraint Of Trade - Some Recent
Developments

Chandran, Ravi

1998 CLP 168

The Investor Compensation Act 1998
Clarke, Blanaid
1998 CLP 164

Creditors’ Rights To Have Directors
Restricted - A New Development
Walker, Brian

1998 CLP 159

Developments In English Law On Tak-
ing Fixed Security Over Book Debts
Webb, Mathew

1998 IBL 195

Local Government And Private Enter-
prise - Can They Mix?

Butler, Pat

1998 IBL 151

Multi-Seller Conduits: The Future Of
Securitisation?

Downey, Conor

1998 IBL 128

The Framework Basics Of Securitisa-
tion

Downey, Conor

1998 IBL 19

Legal Service Providers In The Irish
Capital Markets

Foy, Agnes

1998 IBL 102

Morris V Agrichemicals - The Avail-
ability Of Charge-Backs

Grebauer, Hans

1998 IBL 80

The Insomniac’s Guide To Comparative
Advertising (Part 1)

O’Hanlon, Niall

1998 IBL 155

Statutory Instruments

Financial Transfers (Republic Of Ser-
bia) Order, 1998

SI263/1998

Financial Transfers (Republic Of Ser-
bia) (No 2) Order, 1998
S1346/1998

Investor Compensation Act, 1998
(Appointment Of Members Of Investor
Compensation Company) Regulations,
1998

S1352/1998
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Investor Compensation Act, 1998
(Commencement) Order,1998
S1266/1998

Investor Compensation Act, 1998 (Pre-
scription Of Bodies)

Regulations, 1998

S1280/1998

Company Law

Articles

Corporate Responsibility In Light Of
The Separation Of Ownership And
Control

Clarke, Blanaid

1998 DULJ 50

Creditors’ Rights To Have Directors
Restricted - A New Development
Walker, Brian

1998 CLP 159

Too Much Law And Not Enough
Order?

Igoe, Pat

1998 (August/September) GILSI 26

Library Acquisition

Bruce, Martha

Rights And Duties Of Directors
London Butterworths 1998
N261

Constitutional

Mac Carthaigh v. Kire

An Chirt Uachtarach; O hAimiltin P-
B, O Flaitheartaigh B., O Beardin B., O
Muirchi B., O Loinseagh B.

15/07/1998

Giuiré; Gaeilge, cabhair ateangaire; riach-
tanasaf triail de réir cirt;deacrachtaf ag
baint le ateangaireacht; an bhfuil an t-iar-
rataséir i dteideal trial os combhair gitiré
atd igcumas Gaeilge a thuiscint gancab-
hair ath-teangaire; Airteagal 8 agus
Alrteagal 38 de Bunreacht na Eireann

Coinniodh: Diultafodh don achombharc;
d4 mbeadh ar gach ball den ghidiré
bheith in ann cirsaf dlf a thuiscint as
Gaeilge gan ateangaire, chuirfi formhor
de mhuintir na hEireann ar leataobh

Mac Cérthaigh v. Kire

Supreme Court; Hamilton C.J., O’Fla-
herty J., Barron I., Murphy J., Lynch J.
15/07/1998

Jury; Irish language; interpretation;
requirement of a fair trial in due course
of law; difficulties with interpretation;
whether the applicant is entitled to a
trial before a jury who can understand
Irish without the aid of an interpreter;
Arts. 8 & 38, Constitution

Held: Application refused; if every
member of the jury had to have suffi-
cient competence in Irish to understand
matters of the law, then the majority of
the people of Ireland could not serve on
the jury

Contract

Forshall v. Walsh

Supreme Court; Barrington J., Lynch J,,
Barron J.

31/07/1998

Damages; negligent misstatement;
negligent misrepresentation; vicarious
liability; fraud; agreement to purchase
Lamborghini cars; cars not supplied to
plaintiff company; advice given by
bank official to the plaintiff; vicarious
liability on part of defendant bank;
major conflicts of evidence; credibility
of various witnesses; whether the trial
judge’s assessment of the various wit-
nesses was wrong; whether the finding
by the trial judge that a particular wit-
ness was “credible”, was a primary
finding of fact with which an Appeal
Court could not interfere; whether a
defendant bank official fell short of the
standard of care he owed to the plain-
tiff

Held: Appeal dismissed; ample evi-
dence to support all findings from
witnesses whom the trial judge consid-
ered to be credible

Article

The Hand Of God In Contracts Of
Insurance

McHugh, Damien

1998 IBL 67

Library Acquisitions

Anson Sir, William Reynell

Anson’s Law Of Contract

27th Ed\ By J. Beatson

Oxford Oxford UniverSlty Press 1998

Quigley, Conor

European Community Contract Law
London Kluwer Law International 1997
C233
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Copyright Patents & Design

Mandarim Records Ltd. v. Mechani-
cal Copyright Protection Society
(Ireland) Ltd.

High Court: Barr I.

05/10/1998

Power CD; definition; “record”; statuto-
ry interpretation; whether Power CD’s
constitute “records” for the purposes of
the Copyright Act, 1963; whether defin-
ition of record excludes added visual
dimension of a Power CD; whether
statutory interpretation should include
unforeseen advances in technology; ss 2
& 13, Copyright Act, 1963

Held: Declaration granted; Power CD’s
constitute records within the meaning of
s. 13 Copyright Act, 1963

Articles

European Directive On Comparative
Advertising

Daly, Maureen

1998 2 (2) ITIPR 26

European Union Influences On The
Future Of Irish Copyright Law

Clark, Dr Robert

1998 IBL 58

Biotechnology And Its Patenting Under
The New EC Directive

Duffy, Assumpta

1998 2 (2) IIPR 23

Irish Music Rights Organisation
Duffy, Hugh
1998 2 (2) IIPR 16

International Arbitration Of Intellectual
Property Disputes Patent Agents, Regis-
tered Trade Mark Agents And The
Arbitration (International Commercial)
Act 1998

Bridgeman, James

1998 2 (2) IIPR 11

The Law On Industrial Design In Ire-
land

Shortt, Peter B

1998 2 (2) IIPR 5

Trade Mark Law: “Likelihood Of Confu-
sion” And “Likelihood Of Association”
Under EC Trade Mark Law: A Case
Note On Sable BV V Puma Kg
Lambert, Paul

1998 ILTR 218

At War With Piracy

The Bar Review November 1998
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Scales, Linda
1998 IBL 134

Copyright Law On The Move - At Last
Scales, Linda
1998 IBL 87

Statutory Instruments

Intellectual Property (Miscellaneous
Provisions) Act, 1998 ( Sections 4 And
5) (Commencement) Order, 1998
S1285/1998

Intellectual Property (Miscellaneous
Provisions) Act, 1998 (Patents

Office Location Designation) Order,
1998

S1293/1998

Criminal Law

DPP v. Murphy

Supreme Court : O’ Flaherty J., Den-
ham J., Barrington J., Keane J., Lynch
J.

29/07/1998

Arrest; warrant; consultative case stat-
ed; statutory interpretation of s.6,
Criminal Justice (Miscellaneous Provi-
sions) Act, 1997; whether evidence
must be adduced that accused arrested
otherwise than under a warrant prior to
admitting in evidence the certificate
referred to in s.6; whether certificate
appropriate form of proof

Held: Appeal upheld; s.6, Criminal Jus-
tice (Miscellaneous Provisions) Act,
1997, does not require the district court
to be satisfied that a person has been
arrested otherwise than under a warrant
prior to admitting in evidence the cer-
tificate referred to therein

Sports Arena Ltd. v. Judge Devally
High Court: Kinlen J.
30/07/1998

Judicial Review; conviction; refusal of
circuit court judge to accede to applica-
tions to state case to Supreme Court;
whether any essential legal point in
application for case stated; whether any
points raised were of such a substantial
nature that it was essential in the inter-
ests of justice to submit them to the
Supreme Court; ss 4 & 5, Gaming Lot-
teries Act, 1956; s16, Courts of Justice
Act, 1947

Held: Application refused

79
Articles
The Rule Of Law, Public Order Target-
ing

And The Construction Of Crime
Carey, Gearoid
1998 ICLJ 26

Conspiracy As A Very Enduring Prac-
tice; Part |

Hocking, Barbara Ann

1998 ICLJ 1

Challenging The Punitive Obsession
O’Donnell, lan
1998 ICLJ 51

Making Sense Of MacEoin
Stannard, John E
1998 ICLJ 20

Prisons Privatising Our Prisons - Learn-
ing From Wolds

Carey, Gearoid

1998 ILTR 185

Crime And Punishment
Walsh, Professor Dermot
1998 (August/September) GILSI 16

Recent Developments In Criminal Law
McCutcheon, J Paul
1998 (August/September) GILSI 20

Library Acquisition

Carter, Peter

Carter And Harrington On Offences Of
Violence

2nd Ed

London Sweet And Maxwell 1997
Harrison, Ruth

M541

Department Of Justice, Equality And
Law Reform

Working Together An Integrated
Approach To Victims Of Crime Pro-
ceedings

Of A Conference Held At Dublin Castle
On 10/11 December 1997

Dublin Stationery Office 1998
MS593.C5

Statutory Instrument

Bail Act, 1997 (Sections 1 And 4)
(Commencement) Order, 1998
S1315/1998

Damages

McKenna v. Mc Elvaney
High Court: Johnson J.
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24/07/1998

Damages: motor vehicle accident; death
of plaintiff’s husband arising from acci-
dent; assessment of damages in respect
of loss of maintenance; whether
deceased’s accounts reliable; whether
plaintiff’s evidence as to weekly
income from deceased reliable

Held: Damages awarded for loss of
maintenance; evidence unreliable

Employment

Library Acquisition

Mcmullen, John

Business Transfers And Employee
Rights

London Butterworths 1998

N192.16

Statutory Instruments

Employment Regulation Order (Hair-
dressing Joint Labour Committee),
1998

ST 308/1998

Employment Regulation Order (Retail
Grocery And Allied Trades Joint
Labour Committee) (No 2), 1998
S1313/1998

Employment Regulation Order (Tailor-
ing Joint Labour Committee)

(No 2), 1998

S1277/1998

Employment Regulation Order (Hair-
dressing Joint Labour Committee),
1998

S1308/1998

Enterprise, Trade And Employment
(Delegation Of Ministerial Functions)
Order, 1998

S1265/1998

Industrial Development (Enterprise Ire-
land) Act, 1998 (Establishment Day)
Order, 1998

S1252/1998

Industrial Development (Service Indus-
tries) Order, 1998
S1253/1998

Industrial Relations Act, 1990 (Defini-
tion Of “Worker”) Order, 1998
ST 264/1998

Safety, Health And Welfare At Work

LEGAL UPDATE

(Biological Agents) (Amendment)
Regulations, 1998

S1248/1998

(Dir 97/59, 97/65)

Environmental Law

Hanbury, Harold Greville
Martin, Jill E

Modern Equity

15th Ed / By Jill. E. Martin
London Sweet & Maxwell 1997
N200

Watson v. The Environmental Protec-
tion Agency

High Court: O’Sullivan J.

06/10/1998

Judicial review; genetic engineering;
genetically modified organisms;
licensing; genetically modified sugar
beet plant; application for licence to
carry out limited field trials; standard
by which the Environmental Protection
Agency (EPA) must decide whether to
grant consent for licence; whether
standard required in relation to the
grant of such a licence is higher under
Irish law than that set by European
Law; whether EPA erred in law and
acted ultra vires in imposing a condi-
tion attaching to the consent allowing a
person other than the EPA to agree
matters referred to in that condition;
whether court complied with the
requirements of natural and constitu-
tional justice in relation to applicants
right of objection; whether applicant
has locus standi; whether consent was
granted in breach of the requirements
of natural and constitutional justice;
whether EPA complied with Regula-
tions Environmental Protection
Agency Act 1992, Genetically Modi-
fied Organisms Regulations, 1994,
Council Directive of the 23rd April,
1990 on the Deliberate Release into
the Environment of Genetically Modi-
fied Organisms

Held: Relief refused

Statutory Instrument

European Communities (Environment
Impact Assessment) (Amendment)
Regulations, 1998

SI1351/1998

Environment And Local Government
(Delegation Of Ministerial Functions)
Order, 1998
S1316/1998

Equity & Trusts

Library Acquisition

European Union

Articles

European Directive On Comparative
Advertising

Daly, Maureen

1998 2 (2) IIPR 26

Biotechnology And Its Patenting Under
The New EC Directive

Duffy, Assumpta

1998 2 (2) 1IPR 23

European Union Influences On The
Future Of Irish Copyright Law

Clark, Dr Robert

1998 IBL 58

Trade Mark Law: “Likelihood Of Confu-
sion” And “Likelihood Of Association”
Under EC Trade Mark Law: A Case
Note On Sable BV V Puma Kg
Lambert, Paul

1998 ILTR 218

Library Acquisition

Quigley, Conor

European Community Contract Law
London Kluwer Law International
1997

€233

Statutory Instruments

Economic And Monetary Union Act,
1998 (Certain Provisions) (Commence-
ment)

Order, 1998

SI1279/1998

European Communities (Environment
Impact Assessment) (Amendment)
Regulations, 1998

SI1351/1998

Family Law

Article

The Family And The Law In A Divided
Land

O’Halloran, Kerry

1998 DULJ 77
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Fisheries

Statutory Instruments

Aquaculture (License Application And
Licence Fees) ( No 2) Regulations,
1998

S1324/1998

Aquaculture (Licence Application And
Licence Fees)Regulations
S1270/1998

Bass (Restriction On Sale) Order, 1998
S1231/1998

Celtic Sea (Prohibition On Herring
Fishing) (Revocation) Order, 1998
SI1365/1998

Common Sole (Control Of Fishing In
Ices Divisions VIIF) And VIIG)
Order,1998

S1268/1998

Fisheries (Amendment) Act, 1997 (Sec-
tion 33) Regulations, 1998
S1269/1998

Hake (Restriction On Fishing) (No 5)
Order, 1998
S1305/1998

Monkfish (Restriction On Fishing) (No
6) Order, 1998
SI306/1998

Monkfish (Restriction On Fishing) (No
7) Order, 1998
SI1307/1998

Monkfish (Restriction On Fishing) ( No
8) Order, 1998
S1363/1998

Monkfish (Restriction On Fishing) (No
9) Order, 1998
S1364/1998

Plaice (Control Of Fishing In Ices Divi-
sions VIIF And VIIG) Order, 1998
S1304/1998

Sea Fisheries (Driftnets) Order, 1998
S1267/1998

LEGAL UPDATE

High Court; Kinlen J.
31/07/1998

Judicial review; alleged breaches of dis-
cipline;  larceny;  disciplinary
proceedings; investigation; previous
criminal proceedings arising out of
same incidents; proceedings dismissed;
evidence obtained in breach of appli-
cant’s constitutional rights; whether full
and substantive hearing in the district
court; whether direction given by dis-
trict court after full and substantive
hearing; whether disciplinary com-
plaints distinguishable from criminal
charges; regs. 9 & 38, Garda Siochdna
(Discipline) Regulations, 1989; Crimi-
nal Justice Act, 1984; s. 2, Larceny Act,
1916

Held: Application granted; disciplinary
inquiries suspended

D.P.P. v. Devlin
High Court: Budd J.
02/09/1998

Case stated; dismissal of charge under s.
49, Road Traffic Act 1961; failure of
arresting garda to comply with regs 4 & 8
Criminal Justice Act, 1984 (Treatment of
Persons in Custody in Garda Sfochédna
Stations) Regulations, 1987; whether dis-
trict judge correct in dismissing charge;
whether district judge correct in law in
holding that the breach of reg. 8 entitled
him to dismiss the charge; whether dis-
trict judge correct in holding that
arresting garda ought to have called on
other garda to assist in the roles of duty
i.e. arresting, investigating and as a mem-
ber in charge; whether practicable to
obtain another garda to act as member in
charge; whether district judge adjudicated
the impact of the breach of regulations on
the admissibility of evidence

Held: District Judge incorrect in dis-
missing charge on the basis that no
actual adjudication was made on the
impact of the breach of regulations on
admissibility of evidence; district judge
incorrect in holding that arresting garda
ought to have called on other members
of the gardai to assist in the three roles
of duty

Harbours

Garda Siochéana

Mec Glynn v. The Commissioner of
An Garda Siochana

The Bar Review November 1998

Statutory Instrument

Harbours Act, 1996 (Initial Organisa-
tion Of  Pilotage Services)
(Amendment) Regulations, 1998

81

S1272/1998

Health

Statutory Instruments

National Breast Screening Board
(Establishment) Order, 1998
S1319/1998

Health Board (Miscellaneous Assign-
ment Of Duties) Regulations, 1998
SI1251/1998

Housing

Statutory Instrument

Housing (Traveller Accomodation) Act,
1998 (Commencement) Order, 1998
S1328/1998

Information Technology

Articles

Internet Domain Names
Rooney, Niall

1998 IBL 109 [Part 1]
1998 IBL 146 [Part 2]

Law Firms On The Web
Rothery, Grainne
1998 (August/September) GILSI 30

The Millenium Bug: A Legal Guide
Gallagher, Sarah
1998 IBL 15

E-Mail And The Legal Professional
Thompson, Stewart
1998 IBL 72

Networks And Networking
Thompson, Stewart
1998 IBL 141

Library Acquisition

Department Of Justice, Equality And
Law Reform

Illegal And Harmful Use Of The Inter-
net First Report Of The Working Group
Dublin Stationery Office 1998
L157.1.C5

Injunctions

Bennett Enterprises Inc. v. Lipton
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High Court: O’Sullivan J.
19/06/1998

World-wide Mareva injunction; trust
funds; jurisdiction of the court; alleged
breach of contract; reduction of monies
in trust funds; whether plaintiffs failed
to make full and frank disclosure;
whether particulars of plaintiffs claim
adequately set out; whether failure of
plaintiffs to establish that defendant
holds assets within the jurisdiction fatal
to application; whether sufficient evi-
dence to establish risk of assets being
removed or dissipated for the purpose
of the defendant evading his obligation
to the plaintiff; whether adequate under-
taking as to damages where plaintiffs
have no assets within the jurisdiction
but where defendant in possession of
funds belonging to plaintiffs

Held: Injunction granted

Controller of Patents, Designs and
Trade Marks v. Ireland

High Court: Kelly I. (ex tempore)
31/07/1998

Injunction; implementation and bring-
ing into operation of ss 4 & 35,
Intellectual Property (Miscellaneous
Provisions) Act, 1998; Copyright
Amendment Bill, 1998; amendment to
office of Controller of Patents, Designs
and Trade Marks; discovery; whether
court has jurisdiction to grant the reliefs
sought; whether the ordinary principles
applicable to an application for an
injunction are appropriate; whether seri-
ous issue to be tried; whether the Act
interferes with judicial review proceed-
ings brought by the plaintiff; whether
the Act interferes with the indepen-
dence of the plaintiff’s office; whether
the manner in which the legislation was
procured is cognisable by the Court;
whether damages are appropriate reme-
dy; whether the balance of convenience
favors the granting of injunction

Held: Orders refused

Insurance

Bowes v. Motor Insurer’s Bureau of
Ireland

High Court: Budd J.

02/09/1998

Road traffic accident; uninsured motor-
cycle; uninsured motorcyclist; fatal
injury to motorcyclist; insurance claim;

LEGAL UPDATE

Motor Insurer’s Bureau of Ireland
(M.1.B.L.); no claim brought against
deceased’s estate; whether plaintiffs
could proceed directly against M.LB.L.
for personal injury, loss and damage sus-
tained in accident; whether liability on
the part of the M.LB.I to compensate the
plaintiffs in accordance with the M.I.B.L
Agreement (1988); whether claim
against deceased’s estate now statute
barred; s. 9 Civil Liability Act, 1961
Held: Plaintiffs did not have a direct
cause of action against M.L.B.I.

Article

The Hand Of God In Contracts Of
Insurance

McHugh, Damien

1998 IBL 67

International Law

Article

International Arbitration Of Intellectual
Property Disputes Patent Agents, Regis-
tered Trade Mark Agents And The
Arbitration (International Commercial)
Act 1998

Bridgeman, James

1998 2 (2) IIPR 11

Library Acquisition

Quigley, Conor

European Community Contract Law
London Kluwer Law International 1997
C233

Statutory Instrument

Europol Act, 1997 (Certain Provisions)
(Commencement) Order, 1998
S1345/1998

BEuropol Act, 1997 (Designation Of
National Unit Order, 1998
S1368/1998

Land Law

Article

Conveyancing Remedies
Dwyer, James

1998 CPLII 50

Landlord & Tenant

Articles
The Repeal Of An Act For Joint Ten-

ants 1542 And The Jurisdiction To
Order Partition Or Sale Under The Par-
tition Acts 1868 And 1876

Conway, Heather

1997 DULJ 1

Leases v. Licences - An Update
Courtney, Fergus
1998 CPLJI 59

Legal Profession

Article
Prevention Not A Cure: The Case For
The In-House Lawyer

Counihan, Anne
1998 IBL 55

The Application Of Legal Professional
Privilege

Fennelly, Nial

1998 IBL. 2

The Multidisciplinary Practice: Has The
Era Of The Cross-Breed Professional
Firm Arrived?

Fitzgerald, Kyran

1998 IBL 9

Legal Service Providers In The Irish
Capital Markets

Foy, Agnes

1998 IBL 102

Legal System

Articles

Too Much Law And Not Enough
Order?

Igoe, Pat

1998 (August/September) GILSI 26

Inside The Mind Of A Juror
Moynihan, Derek
1998 (August/September) GILSI 24

A Private Function
Murphy, Niall
1998 (August/September) GILSI 28

Jurisprudence Law And Literature - An
Introductory Note

Murphy, Tim

1998 ILTR 197

Developments In English Law On Tak-
ing Fixed Security Over Book Debts
‘Webb, Mathew

1998 IBL 195
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Local Government

Article

Local Government And Private Enter-
prise - Can They Mix?

Butler, Pat

1998 IBL 151

Statutory Instruments

Borough Of Drogheda Local Electoral
Arcas Order, 1998

SI 370/1998

Cork County Borough Local Electoral
Areas Order, 1998
S1299/1998

County Of Cork Local Electoral Areas
Order, 1998
ST 309/1998

County Of Donegal Local Electoral
Areas Order, 1998
S1297/1998

County Of Galway Local Electoral
Areas Order, 1998
S1296/1998

County Of Kerry Local Electoral Areas
Order, 1998
S1302/1998

County Of Kilkenny Local Electoral
Areas Order
S1301/1998

County Of Limerick Local Electoral
Areas Order, 1998
S1303/1998

County Of Longford Local Electoral
Areas Order, 1998
S1291/1998

County Of Meath Local Electoral Areas
Order, 1998
S1310/1998

County Of Monaghan Local Electoral
Areas Order Order, 1998
S1290/1998

County Of Offaly Local Electoral Areas
Order, 1998
S1289/1998

County Of Roscommon Local Electoral

Areas Order, 1998
S1287/1998
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County Of South Dublin Local Elec-
toral Areas Order, 1998
SI347/1998

County Of Tipperary (South Riding)
Local Electoral Areas Order, 1998
S1288/1998

County Of Tipperary (North Riding)
Local Electoral Areas Order, 1998
S1300/1998

County Of Wicklow Local Electoral
Areas Order, 1998
SI311/1998

Dundalk Urban District Local Electoral
Areas Order, 1998
SI359/1998

Environment And Local Government
(Delegation Of Ministerial Functions)
Order, 1998
S1316/1998

Limerick County Borough Local Elec-
toral Areas Order, 1998
S1298/1998

Local Government (Water Pollution)
(Nutrient Management Planning Con-
sultation) Regulations, 1998
S1257/1998

Waterford County Borough Local Elec-
toral Areas Order, 1998
ST 342/1998

Urban Renewal Act, 1998 (Commence-
ment) Order, 1998
S1271/1998

Medical Negligence

Lynch v. O’Connor

Supreme Court: Hamilton C.J., O’Fla-
herty I., Barrington J., Keane J.,
Murphy J.

29/07/1998

Professional negligence; breach of duty
of care; conflict of expert evidence;
infant plaintiff born with skin tag; liga-
tion procedure carried out; plaintiff
diagnosed with spina bifida; occupation-
al therapy arranged for plaintiff with
little effect; whether failure to ensure
plaintiff was regularly monitored after
ligation procedure; whether, as a result,
plaintiff did not receive the benefit of
occupational therapy at an earlier stage,

83

whether plaintiff’s condition was thereby
exacerbated; trial judge dismissed plain-
tiff’s claim; whether new trial should be
ordered on issue of liability; whether
trial judge should have resolved conflict
of evidence; whether defendant under a
continuing duty to monitor progress of
plaintiff for indefinite time even though
no indication of abnormality; whether
procedure adopted by defendant had
inherent defects which should have been
obvious to a reasonable person.

Held: Appeal dismissed

Negligence

Holohan v. The Minister for Defence
High Court : Kinlen J
30/07/1998

Personal Injuries; negligence; fracture
to right hand; damages claimed in
respect of personal injuries suffered
during the course of army war-time
training; whether defendants vicariously
liable; whether there was negligence in
the design or execution of the work;
whether the principle of duty of care in
tort applies to simulation war-time
training; whether defendants exercised
sufficient control over negligent soldier
Held : Defendants vicariously liable

Library Acquisition

Dugdale, AM

Stanton, K M

Professional Negligence 3rd Ed
Dublin Butterworth Ireland Ltd. 1998

Planning

Article

MMDS Technology And The Environ-
ment: A Legal Framework

Doyle, Alan

Carney, Tom

1998 ILTR 213

Statutory Instrument

Building Regulations Advisory Body
Order, 1998

SI348/1998

Practice & Procedure

Brooks Thomas Ltd. v. IMPACT Ltd.
Supreme Court: Denham J., Lynch I,



84

Barron J.
29/07/1998

Discovery; procedure; delay; action for
breach of contract, negligence and mis-
representation; motion for discovery;
whether documents sought related to
any issues in dispute; whether the docu-
ments in question would directly or
indirectly advance the respondents’
case; whether documents in question
would damage the appellants’ case; O.
31, .12, Rules of the Superior Courts
Held: Discovery not necessary; motion
for discovery dismissed

Irish Press PLC v. E.ZM. Warburg,
Pincus & Co. Int, Ltd.

Supreme Court : O’Flaherty J., Murphy
J., Lynch J.

29/07/1998

Security for costs; joint venture; alleged
negligent advice, misrepresentation and
breach of fiduciary duty; whether
respondents have a stateable case
against appellants; whether appellants
have a stateable defence to respondents
claim, whether there are special circum-
stances to justify not making an order
for security for costs; whether appellant
discharged onus of proof of respondents
inability to meet potential costs; ss. 205
& 390, Companies Act ,1963

Held: Appeal dismissed; appellants did
not establish sufficient evidence of
respondents inability to pay the costs of
the appellants if and when so ordered

Superwood Holdings PLC v. Sun
Alliance

Supreme Court : Hamilton CJ., O’Fla-
herty J., Murphy J.

21/07/1998

Fire; compensation; insurance; alleged
fraud; assessment of damages; lodg-
ment; settlement of appellant
companies claims in so far as they
relate to the fourth named respondent;
application for extension of time for
acceptance of lodgment; whether
Supreme Court should entertain an
appeal against orders made by a trial
judge during the course of hearing an
action; whether proceedings between
the appellants and the fourth named
respondents have been finally deter-
mined; O. 22, r. 12, Rules of the
Superior Courts

Held: Appeal allowed

Articles
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Rules Of The Superior Courts Order 31,
Rule 29: Non Party Discovery - Costs
Entitlements Of The Non Party Obliged
To Make Discovery Pursuant To Order
31

Behan, Paul M

1998 (4)P & P2

The Object Of Interrogatories In The
Superior Courts

Dignam, Conor

1998 ()P & PS5

The Application Of Legal Professional
Privilege

Fennelly, Nial

1998 IBL 2

Library Acquisition

Wood, Kieron

The High Court A User’s Guide
Dublin Four Courts Press 1998
N363.C5

Statutory Instruments

District Court Districts And Areas
(Amendment) And Variation Of Days
Order, 1998 '
S1244/1998

District Court Districts And Areas
(Amendment) And Variation Of Days
{(No 2) Order, 1998

S1275/1998

District Court Districts And Areas
(Amendment) And Variation Of Days
(No 3) Order, 1998

S1323/1998

District Court Districts And Areas
(Amendment) And Variation Of Days
(No 4) Order, 1998

S1375/1998

District Court Districts And Areas
(Amendment) And Variation Of Days
(No 5) Order, 1998

SI376/1998

District Court Districts And Areas
(Amendment) And Variation Of Days
(No 6) Order,1998

S1383/1998

District Court Districts And Areas
(Amendment) And Variation Of Days
(No 7) Order, 1998

S1384/1998

Rules Of The Superior Courts (No 2)
(Applications Pursuant To Article
28.4.3 Of The Constitution), 1998

S1281/1998

Rules Of The Superior Courts (No 3)
Freedom Of Information Act, 1997,
1998

SI325/1998

Rules Of The Superior Courts (No 4),
(Review Of The Award Of Public
Contracts) , 1998

S1374/1998

Rules Of The Superior Courts (No 5)
Committees Of The Houses Of The
Qireachtas (Compellability, Privileges
And Immunities Of Witnesses) Act,
1997,

1998

S1381/1998

Road Traffic

Statutory Instruments

Road Traffic Act, 1994 (Commence-
ment) Order, 1998

S1284/1998

Road Traffic (Immobilisation Of Vehi-
cles) Regulations, 1998
S1247/1998

Road Traffic (Public Service Vehicles)
(Amendment) (No 2) Regulations, 1998
S1295/1998

Road Traffic (Traffic And Parking)
(Amendment) Regulations, 1998
S1274/1998

Road Traffic (Removal, Storage And
Disposal Of Vehicles) (Amendment)
Regulations, 1998

S1358/1998

Social Welfare

Statutory Instruments

Social Welfare Act, 1997 (Section
22(3)) (Commencement) Order, 1998
S1227/1998

Social Welfare Act, 1998 (Section 18)
(Commencement) Order, 1998
S1255/1998

Social Welfare Act, 1998 (Section 21)

(Commencement) Order, 1998
S1256/1998
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Taxation

Articles

Finance (No 2) Act 1998
Mcgrath, Nicola

1998 CPLII 56

Taxes Consolidation Act
Moore, Alan
1998 IBL. 53

Library Acquisitions

Cassidy, Breen

Vat Acts 1998-99 / Editor Breen Cassidy
Dublin Butterworth Ireland 1998
M337.45.C5.214

Cooney, Terry

Taxation Summary 1998/1999
Dublin Institute Of Taxation 1998
M335.C5

Gammie Malcolm

Butterworths Yellow Tax Handbook
1998-99

Consultant Editor Malcolm Gammle
38th Ed London Butterworths 1998
Cd-Rom At Information Desk

M335

Gammie, Malcolm

Butterworths Orange Tax Handbook
1998-99

Consultant Editor Malcolm Gammle
24th Ed London Butterworths 1998
Cd-Rom At Information Desk

M335

O Cuinneagain, Mel

Tax Guide 1998-99

Mel O Cuinneagain
Editor Susan Keegan
Dublin Butterworths 1998
M335.C5

Tiley, John

Collison, David

Tiley And Collison’s Uk Tax Guide
1998-99

16th Ed London Butterworths 1998
M335

Statutory Instrument

Taxes Consolidation Act, 1997 (Section
284(3a)) (Commencement) Order, 1998
SI321/1998

Telecommunications

Statutory Instrument
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Telecommunications (Amendment) (No
5) Scheme, 1998
SI 282/1998

Telecommunications (Amendment) (No
6) Scheme, 1998
S1322/1998

At a Glance

Court Rules

District Court Districts And Areas
(Amendment) And Variation Of Days
Order, 1998

S1244/1998

District Court Districts And Areas
(Amendment) And Variation Of Days
(No 2) Order, 1998

SI1275/1998

District Court Districts And Areas
(Amendment) And Variation Of Days
(No 3) Order, 1998

S1323/1998

District Court Districts And Areas
(Amendment) And Variation Of Days
(No 4) Order, 1998

S1375/1998

District Court Districts And Areas
(Amendment) And Variation Of Days
(No 5) Order, 1998

S1376/1998

District Court Districts And Areas
(Amendment) And Variation Of Days
(No 6) Order,1998

S1383/1998

District Court Districts And Areas
(Amendment) And Variation Of Days
(No 7) Order, 1998

SI384/1998

Rules Of The Superior Courts (No 2)
(Applications Pursuant To Article
28.4.3 Of The Constitution), 1998

ST 281/1998

Rules Of The Superior Courts (No 3)
Freedom Of Information Act, 1997,
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1998
S1325/1998

Rules Of The Superior Courts (No 4),
(Review Of The Award Of Public
Contracts) , 1998

SI1374/1998

Rules Of The Superior Courts (No 5)
Committees Of The Houses Of The
Oireachtas (Compellability, Priveleges
And Immunities Of Witnesses) Act,
1997,

1998

SI381/1998

European provisions implemented
into Irish Law up to 29/10/98
Information compiled by Ciaran
McEvoy, Law Library, Four Courts,
Dublin 7.

European Communities (Labelling Of
Beef And Beef Products) (Amendment)
Regulations, 1998

SI1230/1998

(Reg 824/98)

European Communities (Marketing Of
Fertilisers) Regulations, 1998
SI1240/1998

(Dir 97/63, Dir 98/3)

European Communities (Processed
Cereal - Based Foods And Baby Foods
For Infants And Young Children) Regu-
lations, 1998

S1241/1998

(Dir 89/398, 96/84, 96/5)

European Communities (Foods Intend-
ed For Use In Energy - Restricted Diets
For Weight Reduction) Regulations,
1998

S1242/1998

(Dir 89/398, 96/84)

European Communities (Infant Formu-
laec And Follow - On Formulae)
Regulations, 1998

SI1243/1998

(Dir 89/398, 96/84, 91/321, 92/52, 96/4)

European Communities (Names And
Labelling Of Textile Products)
Regulations, 1998

S1245/1998

(Dir 96/74, 97/37)

European Communities (Lifts) Regula-
tions, 1998
SI1246/1998
(Dir 95/16)
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European Community (Radiological
And Nuclear Medicine Installations)
Regulations, 1998

S1250/1998

(Dir 84/466)

European Communities ( Definition,
Description And Presentation Of Arom-
atized Wines, Aromatized Wine - Based
Drinks And Aromatized Wine - Product
Cocktails) Regulations, 1998
S1254/1998

(Reg 1601/91, 3279/92, 122/94,
3378/94,2061/96)

European Communities (Use Of Stan-
dards For The Transmission Of
Television

Signals) Regulations, 1998

S1262/1998

(Dir 95/47)

European Communities (Materials And
Articles Intended To Come Into

Contact With Foodstuffs) (Amendment)
Regulations, 1998

S.1.278/1998

(Dir 97/48)

European Communities (Feedingstuffs)
(Tolerances Of Undesirable Substances
And Products) Regulations, 1998
SI283/1998

(Dir 74/63)

European Communities (Telecommuni-
cations) (Amendment) Regulations,
1998

SI1286/1998

(Dir 95/62, 97/13, 97/33, 96/19

European Communities (Internal Mar-
ket In Electricity) Regulations, 1998
S1292/1998

(Dir 96/92)

European Communities (Seed Of Fod-
der Plants) (Amendment) Regulations,
1998

S1294/1998

(Dir 66/401)

European Communities (Reduction Of
Certain Economic Relations With The
Federal Republic Of Yugoslavia) Regu-
lations, 1998
S1312/1998
(Reg 926/98)

European Communities ( Classification,
Packaging, Labelling And Notification
Of Dangerous Substances) (Amend-
ment) Regulations, 1998

LEGAL UPDATE

S1317/1998
(Dir 96/56, 94/69, 96/54 93/21)

European Communities (Authorised
Agencies) (Issue Of Certificates Of Ori-
gins) Regulations, 1998

S1318/1998

(Reg 2454/93)

European Communities (Classification
Packaging And Labelling Of Dangerous
Preparations) (Amendment) Regula-
tions, 1998

S1354/1998

(887379, 96/54, 96/65)

European Communities (Electrical
Equipment For Use In Potentially
Explosive Atmospheres) (Amendment)
Regulations, 1998

S1355/1998

(Dir 94/26, 97/53)

European Communities (Mechanically
Propelled Vehicle Entry Into Service)
(Amendment) Regulations, 1998
S1356/1998

(Dir 93/81, 96/20, 96/69, 96/1)

European Communities (Agricultural
Or Forestry Tractors Type Approval)
Regulations, 1998

SI372/1998

(Dir 97/54)

Safety, Health And Welfare At Work
(Biological Agents) (Amendment)
Regulations, 1998

S1248/1998

(Dir 97/59, 97/65)

Library Acquisitions

Information compiled by Deirdre
Lambe, Law Library, Four Courts,
Dublin 7.

Anson Sir, William Reynell

Anson’s Law Of Contract

27th Ed\ By J. Beatson

Oxford Oxford University Press 1998

Bruce, Martha

Rights And Duties Of Directors
London Butterworths 1998
N261

Carter, Peter

Carter And Harrington On Offences Of
Violence

2nd Ed

London Sweet And Maxwell 1997
Harrison, Ruth

M541

Cassidy, Breen

Vat Acts 1998-99

Dublin Butterworth Ireland 1998
M337.45.C5.214

Cooney, Terry

Taxation Summary 1998/1999
Dublin Institute Of Taxation 1998
M335.C5

Department Of Justice, Equality And
Law Reform

Illegal And Harmful Use Of The Inter-
net First Report Of The Working Group
Dublin Stationery Office 1998
L157.1.C5

Department Of Justice, Equality And
Law Reform

Working Together An Integrated
Approach To Victims Of Crime Pro-
ceedings

Of A Conference Held At Dublin Castle
On 10/11 December 1997

Dublin Stationery Office 1998
M593.C5

Doyle Court Reporters

Personal Injury Judgments Hilary And
Easter 1995

Dublin Doyle Court Reporters 1998
N38.1.C5

Dugdale, AM

Stanton, K M

Professional Negligence

3rd Ed

Dublin Butterworth Ireland Ltd. 1998

Gammie Malcolm

Butterworths Yellow Tax Handbook
1998-99

Consultant Editor Malcolm Gammle
38th Ed London Butterworths 1998
Cd-Rom At Information Desk

M335

Gammie, Malcolm

Butterworths Orange Tax Handbook
1998-99

Consultant Editor Malcolm Gammie
24th Ed London Butterworths 1998
Cd-Rom At Information Desk

M335

Hanbury, Harold Greville
Martin, Jill E

Modern Equity

15th Ed / By Jill. E. Martin
London Sweet & Maxwell 1997
N2060

Mcmullen, John
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Business Transfers And Employee
Rights

London Butterworths 1998

N192.16

O Cuinneagain, Mel

Tax Guide 1998-99

Mel O Cuinneagain
Editor Susan Keegan
Dublin Butterworths 1998
M335.CS

Quigley, Conor

European Community Contract Law
LLondon Kluwer Law International 1997
€233

Russell, Francis

Russell On Arbitration

21st Ed / By David St John Sutton, John
Kendall And Judith Gill

London Sweet And Maxwell 1997
N398

Tiley, John

Collison, David

Tiley And Collison’s Uk Tax Guide
1998-99

16th Ed London Butterworths 1998
M335

Todd, Paul

Bills Of Lading And Bankers Docu-
mentary Credits

3rd Ed

London Lloyds Of London Press 1998
N306.42

Upex, Robert

The Law Of Termination Of Employ-
ment

5th Ed

London Sweet And Maxwell 1997
N192.2

Wood, Kieron

The High Court A User’s Guide
Dublin Four Courts Press 1998
N363.C5

Bills in Progress 1998

Information compiled by Sharon
Byrne, Law Library, Four Courts.

Carriage Of Dangerous Goods By Road
Bill, 1998
2nd Stage - Dail

Censorship Of Publications (Amend-
ment) Bill, 1998
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2nd Stage - Dail

Children Bill, 1996
Committee - Dail [Re-Introduced At
This Stage]

Criminal Justice (No.2) Bill, 1997
Committee - Dail

Education (No.2) Bill, 1997
Report- Dail

Eighteenth Amendment Of The Consti-
tution Bill, 1997
2nd Stage - Dail [P.M.B]

Energy Conservation Bill, 1998
2nd Stage - Dail [PMB]

Enforcement Of Court Orders Bill,
1998
2nd Stage - Dail [PM.B]

Family Law Bill, 1998
2nd Stage - Seanad

Home Purchasers (Anti-Gazumping)
Bill, 1998
2nd Stage - Dail [PM.B.]

International War Crimes Tribunals
Bills, 1997
Report - Dail

Jurisdiction Of Courts And Enforce-

ment Of Judgments Bill, 1998

Committee - Dail

Plant Varieties (Proprietary
Rights)(Amendment) Bill, 1997
Committee - Dail

Prohibition Of Ticket Touts Bill, 1998
2nd Stage - Dail [PM.B]

Protections For Persons Reporting
Child Abuse Bill, 1998

[Changed From - Children (Reporting
Of Alleged Abuse) Bill, 1998]

Report - Dail [PM.B]

Protection Of Children (Hague Conven-
tion) Bill, 1998
1st Stage - Dail

Protection Of Workers (Shops)(No.2)
Bill, 1997
2nd Stage - Seanad

Road Traffic Reduction Bill, 1998
2nd Stage - Dail [PMB]

Seanad Electoral (Higher Education)
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Bill, 1997
1st Stage - Dail

Shannon River Council Bill, 1998
2nd Stage - Seanad

Solicitors (Amendment) Bill, 1998
1st Stage - Seanad {PM.B.]

State Property Bill, 1998
Committee - Dail

Statute Of Limitations (Amendment)
Bill, 1998
2nd Stage - Dail

Tourist Traffic Bill, 1998
1st Stage - Dail

Tribunals Of Inquiry (Evidence)
(Amendment)(No.2) Bill, 1998
2nd Stage - Dail

Voluntary Health Insurance (Amend-
ment) Bill, 1998
2nd Stage - Dail

Acts of the Oireachtas
1998

Information compiled by Sharon
Byrne, Law Library, Four Courts.
1/1998 - Referendum Act, 1998
26/02/1998

2/1998 - Central Bank Act, 1998
Signed 18/03/1998

To Be Commenced By S.IL.

3/1998 -  Finance Act, 1998

4/1998 -  Electoral (Amendment)
Act, 1998

Signed 31/03/1998
Commenced On Signing
5/1998 - Oireachtas (Allowances To
Members) And Ministerial,
Parliamentary, Judicial
And Court Offices (Amend-
ment) Act, 1998

Signed 01/04/98

S 24-28 Commenced
19/06/1996

Rest Commenced On Sign-

ing

6/1998 -  Social Welfare Act, 1998
Signed 01/04/1998

Ss 4 &S5 To Be Commenced
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7/1998 -

8/1998 -

9/1998 -

10/1998 -

11/1998 -

12/1998 -

13/1998 -

14/1998 -

15/1998 -

16/1998 -

17/1998 -

18/1998 -

19/1998 -

20/1998 -

21/1998-

By S.L
Rest Commenced On Sign-

ing

Minister For Arts, Heritage,
Gaeltacht And The Islands
(Powers And Functions)
Act, 1997

Court Services (No.2) Act,
1998

Local Government (Plan-
ning & Development) Act,
1998

Adoption (No.2) Act, 1998
Ss 2-9 Commenced 90
Days From 29/04/1998

Tribunals Of Inquiry (Evi-
dence)(Amendment) Act,
1998

Commenced 6/5/98 -

Date Of Signing

Civil Liability (Assessment
Of Hearing Injury) Act,
1998

Qil Pollution Of The Sea
(Civil Liability And Com-
pensation)(Amendment)
Act, 1998

Commenced By S.1.
159/1998

Arbitration (International
Commercial) Act, 1998

Finance (No.2) Act, 1998

Local Government Act,
1998

Commenced By S.1.’S
178198, 222/98, 223/98

Gas (Amendment) Act,
1998
Commenced 3rd June 1998

Tribunals Of Inquiry (Evi-
dence)(Amendment) Act,
1998

Electoral (Amendment)
Act, 1998

Merchant Shipping (Mis-
cellaneous Provisions) Act,

1998

Employment Equality Act,

LEGAL UPDATE

22/1998 -

23/1998 -

24/1998 -

25/1998 -

26/1998 -

27/1998 -

28/1998 -

29/1998 -

30/1998 -

31/1998 -

32/1998 -

33/1998 -

34/1998 -

35/1998 -

1998

Child Trafficking And
Pornography Act, 1998
Signed 29/06/1998

Roads (Amendment) Act,
1998
Signed 01/07/1998

Air Navigation & Transport
(Amendment) Act, 1998
Signed 05/07/1998

European Communities
(Amendment) Act, 1998
Signed 06/07/1998

Turf Development Act,
1997
Signed 07/07/1998

Urban Renewal Act, 1998
Signed 07/08/1998
Commenced By S.I.
271/1998

Intellectual Property (Mis-
cellaneous Provisions) Act,
1998

Signed 07/07/1998
Changed From Copyright
(Amendment) Bill, 1998

Food Safety Authority Of
Ireland Act, 1998
Signed 08/07/1998

Parental Leave Act, 1998
Signed 08/07/1998

Act Will Commence
3/12/98

Defence (Amendment) Act,
1998
Signed 08/07/1998

Firearms (Temporary Provi-
sions) Act, 1998
Signed 13/07/1998

Housing (Traveller Accom-
modation Act, 1998

Signed 13/07/1998
Commenced By S.I. 328/98

Industrial Development
(Enterprise Ireland) Act,
1998

Signed 13/07/1998

Geneva Conventions
{Amendment) Act, 1998

Signed 13/07/1998
36/1998 - Criminal Justice (Release
Of Prisoners) Act, 1998
Signed 13/07/1998
37/1998 - Investment Compensation
Act, 1998
Signed 13/07/1998
38/1998 - Economic And Monetary
Union Act, 1998
Signed 13/07/1998
Commenced By S.I. 279/98
39/1998 - Offences Against The State
(Amendment) Act, 1998

18th Amendment Of The Constitution
Act, 1998

19th Amendment Of The Constitution
Act, 1998
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Section 117 of

89

The Succession Act, 1965:

Recent Amendment
of S. 117

Section 117 (6) is amended by Sec-
tion 46 of The Family Law
(Divorce) Act, 1996. This amendment
reduces the time limit for making a Sec-
tion 117 application to SIX MONTHS
from the taking out of representation to
a deceased’s estate (the former time
limit was twelve months).

This is an exceptionally short statu-
tory time limit. In the case of MPD -v-
MD', Carroll J. held that the period of
limitation specified in Section 117 (6)
(then 12 months) went to the very juris-
diction of the court thereby preventing
it from making any order if an applica-
tion is made outside of this time limit.
As Carroll J pointed out, if an applica-
tion is made outside of this strict time
Jimit both the right and the remedy are
barred. Therefore the court has no
jurisdiction to make an order under
Section 117 unless the persons preju-
diced by such an order would actively
consent to an order being made by the
“court.

The implication of this time limit
going to the very jurisdiction of the
court is that factors which may prevent
the running of time in other areas of
law, such as fraud or persons acting
under a disability, do not aid an appli-
cant {(minor or otherwise) wishing to
make a section 117 application, but who
has failed to do so within the statutory
time limit.

Proceedings under
S. 117

f the proceedings are to be instituted

in the High Court then a Special
Summons is issued, in the Circuit
Court, by way of Equity Civil Bill,
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TERESA PILKINGTON, BARRISTER

A brief summary of
Section 117:

Unlike the position of a surviving

spouse, children of a testator dying

wholly or partially testate are not guar-
anteed specific shares in the estate. The
right to bring such an application is

conferred upon all children of a

testator.?

In order to succeed, pursuant to the
provisions of s. 117, the child of a testa-
tor must be able to show:-

1. That the testator has failed in his
moral duty (either by will or in his
lifetime) to make proper provision
for the child in accordance with his
means and,

1. Whether even in the light of that fail-
ure, the court will proceed to make
provision for that child out of the
estate.

There is now a body of decided case
law where the courts have sought to
interpret this section and consider ways
in which it might exercise its discretion.

The entitlement of a child to make
such an application is not an unfettered
one and a number of points should be
noted with regard to the section itself.

Important points to
note regarding section
117:

(a) It only applies where a testator dies
wholly or partially testate (in other
words it has no application in rela-
tion to an intestacy).’

(b) Section 117 (3) provides that the
court cannot make an order under
this section which affects the legal
right of the surviving spouse or, if
the surviving spouse is the mother
or father of the applicant child, any
devise or bequest to that spouse or

any share to which that spouse is
entitled on an intestacy. Therefore, if
the spouse is the mother or father of
the applicant child then no order can
be made pursuant to Section 117
which affects any devise or bequest
of that spouse, whether arising
under the will or intestacy. So, for
example where the surviving spouse
is a step-parent of the applicant
child the court can make an order
affecting any devise or bequest by
the testator to that step-parent or the
share of that step-parent on intesta-
cy. However, the step-parent would
still be entitled to their legal right
share.*

Summary of the
Caselaw

he basic criteria which has been

universally adopted for determining
entitlement is that set out by Mr. Justice
Kenny in the case of FM -v- TAM’ as
follows;

‘An analysis of section 117 shows
that the duty which it creates is not
absolute because it does not apply if
the testator leaves all his property to
his spouse, (section 117 (3)), nor is
it an obligation to each child to leave
him something. The obligation to
make proper provision may be ful-
filled by will or otherwise and so,
gifts or settlements made during the
lifetime of the testator in favour of a
child or the provision of an expen-
sive education for one child when
the others have not received this,
may discharge the moral duty. It fol-
lows, I think, that the relationship of
parent and child does not of itself
and without proper regard to other
circumstances create a moral duty to
leave anything by will to the child.
The duty is one not to make ade-
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quate provision but to make proper
provision in accordance with the tes-
tator’s means ... The court, therefore,
when deciding whether the moral
duty has been fulfilled, must take all
the testator’s property .... into
account ... It seems to me that the
existence of a moral duty to make
proper provision by will for a child
must be judged by the facts existing
at the date of death and must depend
upon

(a) The amount left to the surviving
spouse or the value of the legal
right share if the spouse elects to
take this.

(b) The number of the testator’s chil-
dren, their ages and position- in
life at the date of the testator’s
death.

(¢) The means of the testator.

(d)The-age of the child who is being
considered ‘and his/her financial
position and prospects in life.

{e) Whether the testator has already
made proper provision for that
child in his lifetime,

The existence of the duty must be

decided by objective considerations.

The court must decide whether the

duty exists and the view of the testa-

tor that he did not owe any is not
decisive’. -

In that case relief was granted to an
only child who had been adopted and
whose father had failed to recognise his
son for this reason.

The above was approved by the
Supreme Court in C -v- C* as being a
correct statement of the law: In that case
Finlay C.J., delivering the judgment of
the court, added a further principle
which in his view represented a qualifi-
cation of the above. He stated,

‘I am satisfied that the phrase con-
tained in s117(1) ‘failed in his moral
duty to make proper provision for the
child in accordance with his means’
places a relatively high onus of proof

on an applicant for relief under the -

section. It is not apparently sufficient
from these terms in the section to
establish that the provision made for
a child was not as great as it might
have been, or that compared with
generous bequests to other children
or beneficiaries in the will, it appears
ungenerous. The court should not, I
consider, make an order under the
section merely because it would on
the facts proved have formed differ-

ent testamentary dispositions. A pos-
itive failure in moral duty must be
established.’

In the consideration given by the
courts to this area, a number of matters
can be discerned,;

1. The applicant child can be;

(a) of full age and may have made
his/her own way in the world.”

(b) it is irrelevant if that applicant child
is adopted or born outside of mar-
riage.?

(c) it is also irrelevant if the applicant
may not have enjoyed any particu-
larly close relationship with the
parent or may not have assisted or
looked after the parent in any partic-
ular way.’ '

2 With regard to the requirement by
Kenny J in FM v TAM that the exis-
tence of a moral duty must be
judged at the dated of the testator’s
death, subsequent case law has held
that any relevant factors occurring
after the date of death might also be
considered."

3. The test of a moral duty is always an
dbjective one." A testator may con-
scientiously believe that he has
made proper provision for all his
children but still be found by a court
to have failed to make proper provi-
sion pursuant to s 117.

4. In considering s 117 (2), which
requires the court to consider the
application from the point of view
of a just and prudent parent, the
comments of Mr Justice Costello in
L v L' have often been quoted with
approval. He stated;

‘A parent acting prudently and justly
must weigh up carefully all his moral
obligations. ..... But a just parent in
considering what provision he should
make for each of his children during
his lifetime and by his will, must
take into account not just his moral
obligations to his children and to his
wife, but all of his moral obligations.
Again, to give an example, a father
may have aged and infirm parents
who are dependent upon him and to
whom he owes a moral duty. When
acting justly and prudently towards
his own children he would have to
bear in mind his obligations to his
own parents; the provision he makes
for his own children may have to be
1educed because of his othel obliga-
tions.’

Mr Justice Barron stated In the
Goods of J.H. Deceased,”

“The position of an applicant child
cannot be taken in isolation. The
quantum of what is proper provision
in any particular case is not absolute
but is dependent upon all the matters
which the court must take into
~account.’

5 Once the courts have established a
failure of moral duty on the part of a
parent they have shown great flexi-
bility in the exercise of their
discretion to make provision for
children."

6. If a bequest to charity might possi-
bly be affected by a s 117
application then the Attorney Gener-
al, as protector of charities, must be
put on notice of the proceedings.”

The Supreme Court again considered
a section 117 in the recent case of EB v

_SS & G -McG,'" where the facts were

somewhat unusual. The Applicant (son)
made a s 117 application in relation to his
deceased mother’s estate. The deceased
testatrix was a widow with four children.
Prior to her death in 1992 she had made
substantial provision for each child (each
had approximately received the sum of
£275,000 after tax). Under the terms of
her will she made a number of pecuniary
legacies to her grandchildren and left the
residue, comprising some £300,000 in
total, to five named charities. There was
no provision in her will for any of her
children. The evidence before the court,
by the Deceased’s solicitor, was to the
effect that the deceased believed she had
made adequate and proper provision for
them in her lifetime. The court also
accepted that at the time of making her
will the Deceased was aware that the
applicant had in fact squandered all of the
money given to him and was now in rela-
tively straitened financial circumstances.
Whilst the Applicant acknowledged
that the deceased had made provision
for him in her lifetime, by the time of
her death all the monies had been com-
pletely dissipated by him. The
Applicant was an unemployed forty
year old man, married (now separated)
with three dependant children (aged
12,10 and 8). He had worked for a peri-
od of time in his late father’s business
and had also, with his father’s financial
assistance, completed an Arts degree at
Trinity College. His father had also pur-
chased a house for him and one of his
sisters jointly. However in the mid *80s
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the Applicant developed serious prob-
lems with alcohol and drug abuse. The
court accepted that from 1993 (after his
mother’s death) he no longer took alco-
hol and drugs. At the time of the trial he
was in receipt.of social welfare assis-
tance of £135.00 per week, had no
savings, with his only asset being a
50% share in the house referred to
above. In instituting Section 117 pro-
ceedings he argued that, notwithstanding
the provision made for him in his life-
time, the question of whether that
constituted proper provision should be
considered in light of the circumstances
existing at the date of his mother’s
death, who at that time ‘was well aware
of his personal circumstances. '

In the High Court Mr. Justice Lavan
reviewed the case law in this area,
including FM v TAM”7 and C v C*®
referred to above and held that there had
been no failure by the deceased in mak-
ing proper provision for the applicant.

The applicant appealed to the
Supreme Court who, by majority,
upheld the judgement of Lavan I. The
majority judgement was delivered by
Keane J. who considered whether there
had been a failure of moral duty on the
part of the Deceased testatrix. He
endorsed the view taken by Finlay C.J.
in C v C” as quoted above and reiterated
that the question was not what a court
would do if theoretically faced with the
same facts but rather whether the actual
decision taken by the testatrix represent-
ed a failure of moral duty on her part.
He held that it did not. Keane J. pointed
out that the Applicant could not argue
that the Deceased had not treated him
generously in his lifetime. In his view it
was clearly open to a responsible and
concerned parent to take the view that,
as the considerable financial assistance
already furhished to the Applicant had
proved unsuccessful, to make further
provision for him might well have had
the same effect, even if provided
through the mechanism of a trust,

In his dissenting judgement, Barron
J. stated that he would allow the appeal.
In his view the duty to make proper
provision for children is a moral one
enforceable by law. A positive failure in
that moral duty must be established. He
also quoted from his earlier decision of
In the Goods of J.H. Deceased® to the
effect that such a failure of moral duty
will usually arise where one child has a
particular need which the means of a
testator may be able to satisfy. In his
view there was such a need in this case.
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Furthermore, Barron J. took the view
that in looking at the question of that
person’s needs that his or her legal and
moral responsibilities must also be con-
sidered. In this case these included the
Applicant’s needs and responsibilities
towards his wife and children and the
Deceased had not taken these into con-
sideration. Accordingly the Deceased
should have separately considered the
needs of each of her children. In his
view three factors were involved, first,
that the Plaintiff had considerable need
to meet his obligations, secondly, that
the Deceased had the means to seck to
alleviate this and thirdly, having regard
to all the claims upon her the Deceased
should have made some provision to
alleviate that need. On the facts Barron
J. considered that a supervised trust,
only to be used for the needs of the
Applicant’s children, should be provid-
ed. In his view, whilst the Applicant
might have difficulty in arguing that
adequate provision had not been made
for him by the Deceased, that in reality
the application was being brought seek-
ing to benefit the Applicant’s children
and the court was entitled to have
regard to this. In arriving at his decision
Barron J was conscious of the danger of
straining the construction of the words
used in s 117 and suggested that the leg-
islature might give further consideration
to this matter. Keane J, specifically
referring to this aspect of Barron I's
judgment, stated that s 117 did not per-
mit the court to extend the protection
afforded to children to grandchildren
and to do so was to extend the category
of applicants to an extent that had not
been envisaged by the legislature.

General Comments

In the writer’s view it is regrettable
that the only legislative amendment
to section 117 was to shorten an already

narrow time limit. In light of the deci--

sion of PD vMD* additional legislative
safeguards may be required to prevent
those suffering from a disability being
prevented from making an application
outside of the statutory time limit.

It has also been suggested that, as
Part IX of the Succession Act applies
only to a person who dies wholly or
partially testate, the fdilure of the
Statute to extend s. 117 to cover cases
on intestacy is a major limitation. If one
of the principal purposes of the section
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is to ensure that children are protected
then the Court cannot exercise any
jurisdiction where, in an intestate estate,
a child with special needs takes the
same proportionate share as his or her

“siblings and additional provision cannot

be provided by the courts. °

[1981]1 LL.R.M. 179

2 Prior to the enactment of The Status of
Chidren Act, 1987 (operative date 14
Jnne 1988) only marital children could
bring such an application

3 See the discussion by Carroll J in RG v
PSG [1980] ILRM 225 as to what con-
stitutes a testate estate. In that case the
testator had appointed his wife, who
predeceased him, sole executrix and
universal legatee. The Deceased’s will
was therefore inoperative and devolved
upon intestacy. Carroll I held that, as
the state of testacy is dependent upon
the effectiveness of the execution of the
will (as opposed to the effectiveness of
disposing of property), the Deceased
died testate and accordingly his eldest
son was entitled to bring a s 117 appli-
cation.
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Company Law enforcement in
Ireland - Fact or Fiction?

INTRODUCTION

he recent comments by the
Tanaiste and Minister for Enter-

prise Trade and Development Ms.
Harney at the SIPTU conference in Gal-

way to the effect that no crime .

committed by a company whether large
or small would go unpunished are to be
welcomed given the scant regard that has
been paid to the enforcement of Compa-
ny Law in Ireland in the past.

The lack of enforcement, it is sug-
gested, has not been due to a want of
legislation, although some of the legis-
lation might usefully be redrafted, but
to the need for the will and a proper
structure with which to enforce the law.

Given that at the end of 1997 there
were just under 165,000 companies list-
ed on the Register of Companies, of
which 749 are Public-Limited Compa-
nies, the scale of the task of ensuring
compliance with, and the necessity for
enforcement of, the requirements of
companies legislation may thus be
gauged.

THE LEGISLATIVE
FRAMEWORK

The domestic regulatory framework
within which companies operate in
Ireland is bounded by two primary
pieces of legislation, the Companies
Act 1963 and the Companies Act 1990.
In between these there are a further five
amending Acts.'

In addition to the domestic legisla-
tion there are, as might be expected, a
number of European Union pieces of
legislation with which companies also
have to contend. While much of this
legislation has been implemented by
way of separate Statutory Instrument in
its own right’ some E.U. Directives,
such as Council Directive 88/627/EEC

FINTAN J.O’CONNOR, BARRISTER

of 12th December 1988, (Sections 90 -
96 Companies Act 1996) have been
implemented through incorporation in
other Companies Acts.

The requirements of other EU Direc-
tives have been addressed, although not
explicitly referred to, by sections of var-
ious Acts. The requirements of the
Fourth Directive in relation to limited
companies accounts, for instance, are
covered by the 1986 Companies
(Amendment) Act, and the require-
ments of the Insider Dealing Directive
of November 1989 have been incorpo-
rated in Part V of the 1990 Companies
Act.

The above framework provides the
fundamental regulatory requirements
with which companies must comply.
However legislation in other areas also
has a major impact on companies. They
have to comply with the provisions of
legislation in areas such as Tax, Compe-
tition, Labour, Health and Safety,
Environment and.Bankruptey. They
must also comply with the requirements
of the Stock Exchange and the Takeover
Panel and of course have to deal with
an increasing range of consumer protec-
tion legislation such as the Consumer
Credit Act , the Sale of Goods and Sup-
ply of Services Act 1980 and the
Product Liability Directive.

The focus of this article is however
on the Companies Acts 1963 - 1990.

OFFENCES UNDER THE
COMPANIES ACTS.

There are in excess of 300 distinct
offences in the Companies Acts
1963 - 1990 of which there are at least
170 different offences contained within
the Companies Acts 1963. Offences
range from the common or well known
offence of failure to file returns to the
less well known and somewhat more
esoteric offence under the EC (Merger

and Division of Companies ) Regula-
tions 1987, Reg. 21 (2) of failure to
publish in Iris Oifiguil notice of the
delivery to the registrar of companies of
the order of the court confirming the
merger within fourteen days of its deliv-
ery.

The difficulty in enforcing Compa-
nies legislation lies more in policing
and identifying breaches than in prose-
cuting. The reason for this is that many
offences are committed through a fail-
ure to undertake action or failure to act
within a specific timeframe. Policing
such lack of action, even retrospective-
ly, requires considerable resources to
monitor the multitude of actions being
taken by companies every day of the
week and requires considerable focus
on a train of action to ensure that all
steps required by a particular aspect of
legislation have been carried out, in the
correct sequence, within the relevant
timeframe and with appropriate notifi-
cation to all concerned.

Many of the offences under the
Companies Acts are administrative in
nature and will not be regarded as an
offence unless, as for example in S 22
(2) (b) of the Companies (Amendment)
Act 1986, “in the opinion of the court
the offence was committed wilfully,” or,
as in S.224 (5) Companies Act 1963 “a
person without reasonable excuse.....
makes default.”

These are subjective standards and
do not facilitate the prosecution of such
offences, indeed one could debate what
standard of proof is necessary in such
situations. Would it be sufficient to con-
vict a director of an offence, as a result
of which he might be imprisoned, on
the balance of probabilities, where the
core issue is whether or not the offence
was committed wilfully or without rea-
sonable excuse?

Given that many of the offences
under the Companies Acts are adminis-
trative in nature.in many instances no
person or body will suffer a detriment
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as the result of the occurrence of an
offence and thus, in contrast with prose-
cutions under Criminal legislation for
instance, there is no injured party to ini-
tiate the prosecution process by
bringing the offence to the notice of the
- relevant prosecuting body.

Summary proceedings for an offence
under the Companies Acts 1963 - 1990
may be brought by the Minister or the
Director of Public Prosecutions. Specif-
ic provision is made in respect of a
number of offences for prosecutions to
be brought by the Registrar of Compa-
nies.

COMPLIANCE AND
ENFORCEMENT

The single measure of compliance
which is available relates to the fil-
ing of returns by companies.

Under Section 125 of the Companies
Act 1963 every company with a share
capital (Section 126 applies the same
requirement to companies without a
share capital) is required to, at least
once in every year, make a return to the
registrar of companies containing speci-
fied information and with annual
accounts annexed®. The return to be
made within sixty days after the annual
general meeting for the year

Table 1 illustrates the rate of compli-
ance with the above requirements.

Thus it can be seen that almost 90%
of companies do not comply with the
most basic, most obvious and most visi-
ble requirement under the Companies
Acts 1963 - 1990:

Some companies will react to warn-
ings and notices and file outstanding
returns. Table 2 illustrates the number
of companies on the register which
were up to date with their returns as at
the end. of 1997. S. 371 C.A. 1963:
companies and any officer in default are
allowed 14 days after the receipt of a
notice to remedy the default.

Therefore even after being warned
and given an opportunity to rectify mat-
ters almost 60% (making allowance for
the 20,000 companies first registered in
1997) of companies on the register have
failed to comply with the requirement
to file. This may give some indication
of the extent to which the remainder of
the approximately 170 offences in the
Companies Act 1963 are committed.

Some comparison is necessary, if
only to put the scale of the situation in
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TABLE 1
YEAR®~ COMPANIES DUE COMPANIES FILED COMPLIANCE RATE
TO FILE - ON TIME
1994 121,282 19,442 16%
1995 123,279 22,341A 18%
1996 128,663 21,261 17%
1997 136,245 17,801 13%
TABLE 2
YEAR COMPANIES DUE COMPANIES COMPLIANCE RATE
TO FILE UP TO DATE
1994 121,282 47,476 39%
1995 123,279 49,061 - 40%
1996 128,663 50,259 39%
1997 136,245 49,242 36%
TABLE 3
1994/95  1995/96 1996/97 1997/98
Compliance rate: Accounts 95% 95% 95% 96%
Annual returns  93% 92% 91% 94%
TABLE 4
OFFENCE NUMBER OF ACTIONS
1994 1995 1996 1997
Failure to file returns
% % % %
Companies: Prosecutions 1979 626 43 -
Convictions 1418 72 546 87 26 60 - -
Directors: Prosecutions 103 116 - 107
Convictions 43 42 55 63 18 30 28
Liquidators: Prosecutions 2 1
Convictions N/A" 1
Acting as an Auditor while not qualified
(S.187 C.A. 1990) Convictions: 1 3
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context.

In the United Kingdom the percent-
ages outlines in Table 3 have been
achieved for the same requirements as

outlined above i.e. 1) the timely filing -

of accounts and 2) the timely filing of
returns.

The percentages relate to returns and
accounts filed within the prescribed
time period. '

In the U.K. there are approximately
1,070,000 active companies on the reg-
ister. Staffing levels in the UK
Companies Office are 824 full time
staff giving approximately 1298 compa-
nies per staff member.

The same figures for the Companies
Registration Office are 165,000 active
companies and 120°¢ staff or approxi-
mately 1375 companies per staff
member. Therefore comparison of
activity levels is feasible.

Prosecution of offences under the
Companies Acts 1963 - 1990 is only
one of the activities undertaken by the
Companies Registration Office. Other
activities relate to the actual mainte-
nance of the register, e.g. change of
company names, change of directors,
change of other particulars such as
address, financial year. Another key ele-
ment of its’ activities is to facilitate and
manage the provision of access for
members of the public to the informa-
tion which is maintained on the register.

PROSECUTION OF
OFFENCES

Table 47 illustrates the number and
type of offence prosecuted in the
years 1994 - 1997

The table raises some questions.
First, why is there such a disparity
between the number of companies pros-
ecuted and the number of directors
prosecuted, particularly in light of the
offence under Section 125 (2) Compa-
nies Act 1963 : if a company fails to

comply with this section, the company

and every officer of the company who
is in default shall be liable to a fine not
exceeding £1,000.

The term “Officer” is defined as
including directors: Section 2 (1) Com-
panies Act 1963.

Secondly, why is the conviction rate
for directors lower than for companies,
obviously there may be particular cir-
cumstances in individual cases, but in
general one would expect to see similar

rates of conviction for both. If the com-
pany is convicted how can an officer
escape?

Table 4 almost the entire activity in

relation to the enforcement of the Com-

panies Acts for the periods in question
with the major exception of the restric-
tion, (section 150 C.A. 1990) or
disqualification, (section 160 C.A.
1990) of directors. Section 150 sanc-
tions relate to the winding up of
companies and associated insolvency,
and section 160 relates to disqualifica-
tion as a result of being indicted on an
indictable offence in relation to a com-
pany or involving fraud or dishonesty.

Currently 108 people are restricted and |

only one person is disqualified.
However even in the context of

restriction there is a difficulty in polic-

ing the enforcement of the relevant
legislation. This difficulty is perhaps
caused more by the way the legislation
is drafted than anything else.

For instance, under section 150,
Companies Act 1990, the Court is
obliged by the terminology of the sec-
tion, (The Court shall..) to declare a
person restricted unless subsequent mit-
igating factors can be applied. There is
no obligation on a liquidator in the sec-
tion however to bring an application
concerning the restriction of a Director.
Practice directions have led to the situa-
tion whereby such applications are
brought as a matter of course by lig-
uidators. Consider however the
situation in a voluntary winding up
which need never appear in a court-
room, how are the directors of
companies being wound up voluntarily
to be restricted if this was appropriate.?

Of course not all the responsibility
for prosecution of offences rests-with
the Companies Registration Office, it is
in fact limited in the offences it can
prosecute. But it may, thanks to the
information it receives, have a more
important role in highlighting offences
which have been committed.

While the Office of the Director of
Public Prosecutions has a specific role
to play in prosecuting offences under
the Companies Act 1963 - 1990, prose-
cutions by the DPP are rare and seen
only as an “add-on” to other criminal
offences. No statistical records are
maintained by the Office of the DPP in
respect of such prosecutions. Perhaps
this is not surprising given the low level
of resources in the Office of the DPP
and its primary function in prosecuting
all other forms of crime in the State,

The role of the Minister in prosecut-
ing offences under Companies Acts
1963-1990 is of interest.

In many instances the Minister is
given specific power to prosecute,
indeed section 240, Companies Act
1990, effectively gives the Minister
carte blanche to bring summary pro-
ceedings in relation to offences under
the Companies Act. While there is no
difficulty in the Minister having such
power per se the practicalities behind
the Minister being involved in the pros-
ecution of offences is questionable to
say the least.

The Minister also has powers under
sections &, 14 and 19 of the Companies
Act 1990 in relation to investigations of
companies which the current Minister has
used on-a number of occasions in recent
times as a visible manifestation of the
enforcement of company law. It is inter-
esting to note however that the Minister
for instance could not make an applica-
tion for disqualification of any director or
other officer or any person found to be in
default as a result of such investigation.

A second aspect of the role of the
Minister is also of interest. This is
where certain prosecutions, even certain
actions which on the face appear
innocuous, require either special

“exemption from the Minister or cannot

be prosecuted without permission from
the Minister. A good example of this is
section 196 (1) Companies Act 1963,
This section requires that the name, and
nationality if not Irish, of Directors
should appear on all business letters on
or in which the company’s name
appears and which are sent by the com-
pany to any person. It is an offence
under section 196 (4) Companies Act
1963 not to comply.

However section 196 (2) Companies
Act 1963 allows the Minister to grant
an exemption from this requirement if
there are, in the Ministers opinion, spe-
cial circumstances which exist to make
such an exemption necessary.

Furthermore, section 196 (5) Compa-
nies act 1963 states that no proceedings
shall be instituted under-the section
except by, or with the consent of, the
Minister.

The necessity and the practicality of
the Minister being involved in such
‘weighty’ matters is questionable. It
would seem far more appropriate to
have such matters. remain within the
realm of the Companies Registration
Office and to allow the Registrar the
power to grant an exemption or prose-
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cute if necessary.

It is clear from even the brief treat-
ment of the subject above that the
enforcement and prosecution of
offences under the Companies Acts
1963 -1990 is at best haphazard and at
worst virtually non existent.

Existing bodies have an overlap of
responsibility and there is little separation
of function between administrative and
enforcement procedures. The responsibil-
ity for the prosecution of offences is too
widespread, the ability to police the legis-
lation is limited, and there is no clear
focal point of overall responsibility for
enforcement or prosecution.

This is not to be overly critical of the
bodies concerned. They are fulfilling
their brief as they were established to
do and no doubt as best they can with
the available resources. What perhaps
needs changing is the brief that the vari-
ous parties hold.

THE FUTURE

hile the record to-date in terms of

company law enforcement is
poor it appears that the country may be
at a turning point in this regard and the
Government now has an opportunity,
and hopefully the will, to implement
appropriate structures and subsequently
a stricter regime of compliance and
enforcement.

The current structure of enforcement
in Treland is based, naturally it might be
said, on that of our closest neighbour
the United Kingdom. However as has
been shown the structure in place is
fractious, with overlaps and in certain
areas is not well resourced.

A country the size of Ireland does
not need a plethora of enforcement
agencies , or agencies for which com-
pany law enforcement is a peripheral
activity. What is required is a single
agency tasked with overseeing the
entirety of the legislation outlined earli-
er in this article. Such an agency would
be independent of direct control by
Government and would be a specialist
agency focusing solely on the issue of
compliance with, and enforcement of,
Company Law. It could encompass the
functions and tasks undertaken by the
Companies Registration Office and by
the Stock Exchange and the Office of
the DPP in respect to company law. It
would also have very close links to the
Criminal Assets Burea , the Garda
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Fraud Office, and the Revenue Com-
missioners. This would not affect the
independence of these bodies but

should generate sharing of information

and concerted action where appropri-
ate.

Perhaps the nearest model which
could be examined is the Securities and
Exchanges Commission (SEC) in the
United States, and the variations of it
which exist in other countries such as
Australia and Singapor'e.

The SEC has a broad mandate to
protect investors in securities markets.
The Commission also regulates firms
engaged in the purchase or sale of secu-

_rities, the providers of investment

advice and investment companies. The
SEC is composed of five principal divi-
sions. Three of which have particular
relevance to the discussion in this arti-
cle. These are :

Division of Corporation Finance
which has responsibility for ensuring

that disclosure requirements are met by

publicly held companies.

Division of Enforcement which is
charged with enforcing all aspects of
federal securities laws including inves-
tigating possible violations.

Office of Compliance Inspections
and Examinations, this office is respon-
sible for conducting and co-ordinating
all compliance inspection programs of
brokers, dealers, self regulatory organi-
sations, investment companies and
advisers, clearing agencies and transfer
agents. The Office determines whether
these entities are in compliance with the
federal securities laws with the goal of
protecting investors.

It is not suggested that an exact
duplication of the SEC would be appro-
priate in an Irish context but it may
provide a model as a starting point for
taking a fresh look at the enforcement
environment in Ireland.

Current consideration of the establish-
ment of a Financial Services Regulator
should perhaps take cognisance of the
need for such an agency and there is no
reason why regulation of the Financial
Services Industry could not also be car-
ried out within the context of a Company
Law enforcement agency .

The first step in the process of
restructuring has perhaps been the for-
mation of the Company Law Working
Group.

On the 7th August 1998 the Tanaiste
announced the setting up of a working
group comprising Government and
independent members to advise on
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improving compliance with and
enforcement of company law.

The working group, under the Chair-
manship of Mr Michael Mc Dowell
S.C. has among its tasks;

To review the compliance arrange-
ments and enforcement regimes for
company law,

To consider the respective roles for
the parties responsible for compliance
and enforcement particularly the courts,
The Minister for enterprise Trade and
Employment, the Director of Public
Prosecutions and the Registrar of Com-
panies.

Identify and evaluate the legislative
organisational and resource issues
affecting compliance and enforcement.

The Working Group is expected to
make appropriate recommendations to
address these issues and further to
examine the resources and structures
necessary to achieve a more frequent
updating of companies legislation.

The Working group is expected to
report to the Tanaiste by the 30th
November 1998. '

Hopefully the outcome of the Work-
ing Group will be a practicable and
implementable solution which will not
prove to be too awkward a nettle for
politicians to grasp. .

1 Companies (Amendment) Acts 1977,
1982, 1983, 1986, 1990.

2 EC (Companies) Reg’s 1973, EC
(Stock Exchange) Reg’s 1984, EC
(Mergers and Divisions of Companies)
Reg’s 1987, EC (European Economic
Interest Grouping) Reg’s 1989, EC
(Stock Exchange) (Amendment) Reg’s
1991. EC (Group Accounts:
Companies) Reg’s 1992, EC
(Transferable Securities and Stock
Exchange) Reg's 1992, EC (Credit
Institutions Accounts) Reg’s 1992.

3 Section 128 C.A. 1963, Sections 7-12
C.(A) A. 1986.
ection 127 (1) C.A. 1963.

5 ource: Companies House Annual
Report 1997/98

6 It is indicated in the Companies Report
1997 that the figure for staff has recent-
ly been increased from 80 to 120.

7  Source: Companies Reports 1996, 1997

8  See no.4 (includes 18 convictions from
1996)

9 These convictions refer to prosecutions
taken in 1995, no new prosecutions
were taken in 1996.

10 Not available.
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Acht Teanga

CorMAC O DULACHAIN, BARRISTER

n mhi seo caite bhi Comhdhdil

Idirndisidinta i gCill Infon Leinin

a phléigh Reachtafocht Teanga.
Ina measc iad sidd a bhi i ldthair bhi
Coimisinéir na dTeangacha Oifigitla
Ceanada mar aon le cainteoiri 6n {siltir,
6n Tod4il, 6n Spdinn, 6n Bhreatain Bheag
agus ¢ Albain. Bhi sé d’aidhm ag an
chomdhail staidéar a dhéanamh ar reach-
tafocht teanga i dtfortha eile agus
breathnd ar rél agus struchtir na n-eagras
Stéit maidir le cur i gerich na reach-
tafochta.

Faoi l4thair t4 sé de chuspdir ag Rial-
tas na hEireann Acht Teanga a thabhairt
isteach. Is é An tAire Stdit Eamon 0
Cuiyv atd freagrach as an bheartas seo,
agus t4 sé ag tabhairt faoi le diogras.
Mar aon leis an Chomhdhdil
Idirnaisiinta a eagrd, d’fhoilsigh
Comhdhdil Ndisitinta na Gaeilge
“Pléchaipéis maidir le hAchta Teanga”
agus d’fhoilsigh Coiscéim leabhar “I
dTreo Deilbhcdipéise d’Acht Teanga
Eireannach” curtha in eagar ag Déithi
Mac Carthaigh BL.

Tuigeann lucht na gaeilge go bhfuil
easnamh dlithidil ar chosaint agus for-
bairt na Gaeilge. Ceann de na
fadhbanna a bhaineaan le forbairt
straitéis dlf nd na gnéithe éagstila a
bhainean le ceist na Gaeilge. T4
gnathdg teanga i geeist sé sin “linguistic
habitat”, gndthég na Gaeltachta agus na
Galltachta. T4 an teanga féin i geeist —
cearta an teanga agus cearta na daoine
ar mhian leo { a sdid.

Is suimitil go bhfuil Achtanna Tean-
ga i bhfeidhm i méran stét eile. Ni
4bhar ¢ a bhaineann le mion teangacha
amhdin. T4 sé le sonrd go bhfuil mérén
teangacha faoi bhri. I gcomhtheacs an
Aontais Eorpaigh tuigtear 6 thaobh
polasaf chultirtha de go bhfuil bri
olimhér 6n mBéarla ar gach teanga Eor-
pach.

I gcomhtheacs idirndisinta tuigtear
go geaithfear teangacha agus cultdir a
chosaint trf straitéis dlf a chur i bhfei-
dhm. T4 tiortha eile ag gnfomhd ar
bhun féin-chosanta, féin-mheasa agus

féin-mhuinin, t4 dearcadh oidhreachta
le sonrt ina geuid smaointe agus reach-

tas. Ar bhealach an-bhunisach tugann

gach Stét tachafocht dé theanga fein.

Nuair a thosaigh an diospdireacht
faoi Acht Teanga sa tir seo bhi béim 4
cur ar fhealstinacht na gceart pearsanta.
T4 tuiscint anois ann go bhfuil i bhfad
nfos mé i geeist. Ni ionann cosaint ceart
pearsanta agus straitéis cosanta agus
forbartha teanga. Mds ceart pearsanta ¢
teanga a Usdid, t4 ceart ann gan € a
tisdid. Chun straitéis dli a roghnd caith-
fear teacht ar thuiscint ar sufomh na
Gaeilge sa saol i gcoitinne. :

Sa tir seo t4 failll ollmhér 4
dhéanamh ag an Stdit maidir le aithean-
tas oifigdil don Ghaeilge. Is beag Acht,
Tonstraim Reachtiiil né Foirm Oifigitil
a bhfuil teacht air anois as Gaeilge. T4
tabhacht faoi leith ag baint le
haistrichdin oifigidil. Is € an dlf a
bhronnann orainn na tearmaf teanga a
Gsdidtear i geursaf an tsaoil. Gach bliain
cuireann an dli, idir Eireannach agus
Eorpach, lendr stor focal is coinceapan-
na, is cuid di fhés aon teanga an
préiséas seo. Is i seo an tearmafocht
bhunidsach a bhaineann le plé,
cumarséid agus dfospéireacht na linne.
Gan chéras éifeachtach aistrichdin td an
Ghacilge 4 tachtadh agus 4 mart ag an
St4t, Nil anseo ach sampla amhdin den
éagoir atd 4 déanamh ar an teanga féin
agus ar lucht a hiisdide.

Le fada an 14 t4 béim faoi leith ar

thachfocht an Stdit agus Comhlachtaf an
St4it do chur chun cinn na Gaeilge. Ach
td an saol agus an stdtchéras ag athru.
T4 seirbhisi poibl{ 4 sol4thar trf chomh-
lachtai prfobhdideacha ar bhonn
ceaddnais; mar shampla Esat i gcursaf
teilechumarsaide, né raidié 4itidil mar
shampla eile. Nil aon struchtir dli
éifeachtach faoi ldthair ann chun cearta
cumarsdide as Gaeilge a chosaint sa ré
nua seo.

Le forbairt na teicneol{ochta
riomhaireachta t4 deis ann i bhfad nfos
moé seirbhisi as Ghaeilge a sholathar,
cursai aistrdchdin a shimplid agus seirb-
hisf teanga a sholdthar. Ach nfl s€ seo
ag tarld, ach a mhalairt. T4 cOras agus
struchtiir riomhaireachta 4 chur in 4it
agus 4 fhorbairt ag an Stdt né le cead an
Stdit gan aon tuiscint nd béim ar thion-
char an chérais sin ar an teanga nd ar an
teicneolafocht nua a Gsdid chun leasa na
teanga. Déan iarracht sineadh fada a
chur le do ainm ar an idirlfon! T4 an
St4t ag foc as infheistfocht ollmhor i
rfomhairf sna scoileanna, ach ni bheidh
formhér na gcldracha riomhaireachta
sin inGsaidte as Gaeilge. Nil teacht ar
fhocléir, spellcheck nd theasarus don
ghaeilge ar rfomhaire. Is caspa € seo
maidir le bun-struchtdir aon teanga na
lacthanta seo.

Is chun dirid ar na ceisteanna seo
agus ar cheisteanna eile atd Acht Tean-
ga 4 éileamh. Acht a leagfadh sios
cearta, oibleagéid{ agus spriocanna ni
hamhdin i dtaobh freagrachtaf agus
réimsf rialtais ach i dtaobh stddas na
teanga i 'saol iomldn na tire. Sa
chomhthéacs seo td mérén le foghlaim
$ na straitéis dif atd in dséid chun for-
bairt a dhéanamh ar chearta oibrithe, ar
chearta na mban agus 6n infrastruchtdr i
leith chosaint na timpeallachta. I dtaobh
Acht Teanga, ceann de na moltai is tab-
hachtaf nd Coimisinéir né Ombudsman
don teanga a cheapadh a bheadh frea-
grach as feidhmitd agus as éifeacht an
Achta. Is cinnte go mbeidh
dfosp6ireacht bhriomhar amach anseo
nuair a fhéilseofar an Bille Teanga. @
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Suing for Foreign Copyright
Infringement in Ireland

Introduction

SRR, opyright infringement
x X cases regularly involve
fahotol the violation of copyright

under several national laws. However,
until last year the UK courts maintained
the view that it was not possible to sue in
respect of both domestic and foreign
infringements of intellectual property
rights in one set of UK proceedings. This
bar was founded on common law princi-
ples which are also part of Irish law. In a
series of cases the UK courts have now
determined that, under the Brussels and
Lugano Jurisdiction Conventions,
infringements of intellectual property
rights (including copyright) taking place
anywhere in the Contracting States (com-
prising the EU and EFTA states) may
now be litigated before the UK courts in
many instances. This sudden reversal
largely stems from a desire to keep up
with the Dutch courts, which have for
some time heard claims for infringement
of foreign patents. It is probable that the
Trish courts will adopt a similar view.
This article reviews developments in rela-
tion to copyright and summarises the
current position as the author sees it.

International
Copyright
Infringement

Consider. the following examples of

cross-border copyright infringe-

ment:- :

1. Unlicensed CDs containing the
work of an Irish software firm are
manufactured in the Netherlands
and sold to a UK company. The UK
company sells, in the UK, the unli-
censed copies to an Irish company,
which imports them into Ireland and
sells them here.
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2. An Irish person is making, without a
licence, a newly-released commer-
cial sound recording available on
the web. A large number of US and
UK visitors to the site, in particular,
have acquired the recording.

In the first scenario the activities of the
Dutch and UK companies do not violate
Irish copyright law. Copyright law is
purely national in character: it only refers
to the commission of infringement in the
state in question. The Irish Copyright Act
1963 adheres to this principle. As a
result, the only person potentially liable
for infringement under the 1963 Act (and
the Regulations implementing the Soft-
ware Copyright Directive) is the Irish
importer and distributor. The Dutch and
UK companies do however violate Dutch
and UK copyright laws respectively, in
particular their national provisions imple-

“menting the Software Directive.

The second scenario is a little ahead
of its time. Pending the implementation
of two international measures it is
doubtful to what extent making a copy-
right work available via the internet
constitutes infringement by the site
provider. Assuming these measures are
implemented in Ireland (anticipated in
the new copyright legislation) and else-
where, in this scenario the Irish person
would be violating Irish copyright law
by making the copyright work available
to the Irish public. However, the mak-
ing available of the work to the US and
UK publics would probably not violate
Irish copyright law, only the laws of the
US and the UK respectively.

Advantages Of
Hearing Foreign
Copyright Claims

Avery attractive possibility in these
scenarios would be for the copy-

right owner to institute proceedings

before the Irish courts in which he

might:-

(1) have separate claims for infringe-
ment of Irish and foreign copyright
laws heard together in the one set of
proceedings; and

(2) obtain remedies in respect of the
infringement of each national law.
Until recently this appeared to be

impossible. Instead a plaintiff was

required to institute separate local pro-
ceedings in respect of each
infringement in the courts of the place
of each infringement, seeking a remedy
for the infringement carried out in that
state alone. Conducting parallel foreign
proceedings is costly and awkward for
plaintiffs. Even if judgment is secured,
there may remain the problem of
enforcing against an Irish resident a for-
eign judgment handed down by a
non-EU/EFTA court. If judgment
against an Irish-resident defendant is
obtained in, say, US infringement pro-
ceedings, that judgment is not
enforceable in Ireland. Therefore, par-
ticularly when the defendant is

Irish-resident, the possibility of suing in

Ireland in respect of infringements both

Irish and foreign is extremely attractive.

Foreign Copyright
Claims Not Admissible

The traditional view, that the courts
would not entertain claims for
infringement of copyright abroad,
remained uncontroverted until very
recently. In Deff Lepp v. Stuart-Brown
the plaintiffs (the Deff Leppard group)
owned, under UK law, the copyright in
a sound recording which was being
illicitly copied in Luxembourg. The
Luxembourg company sold the record-
ings to a Dutch company which sold
them on to the English first defendant.
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That sale took place in the Netherlands.
The recordings were then imported by
the English first defendant. The plaintiff
sought to sue the Luxembourg and
Dutch companies in the English courts
for, inter alia, breach of Luxembourg
and Dutch copyright legislation. The
English court refused to hear these
claims for breach of copyright against
the foreign defendants.

In Tyburn Productions v. Conan
Doyle film producers brought proceed-
ings against the heir to the copyright of
Sir Arthur Conan Doyle when she inti-
mated that she might inform US film
distributors that a film made by the
plaintiffs violated her copyright. If she
were to do so, the US distributors
would not distribute the film. The pro-
ducers brought English proceedings
secking a declaration that the film did
not infringe the US copyright held by
the defendant. The English court held
that it could not adjudicate upon the
issue of whether a foreign copyright
law had been infringed or not.

Rationale For Bar

The reasons behind the bar, which

was applied uniformly in respect of
copyright, registered trade marks and
patents, were two-fold. Originating in
Jong-standing rules of common law, it is
probable that the reasoning was equally
applicable in Ireland.

No Jurisdiction Over
Foreign Intellectual
Property

The UK courts viewed themselves as
having no jurisdiction to hear a case
relating to the violation of a foreign
intellectual property right. The long-
standing rule of the common law is that,
for reasons of public policy, the courts
have no power to hear litigation relating
to title of, or trespass upon, foreign
land. In Deff Lepp and Tyburn it was
held to be well-established that, being
the creation of national law, foreign
intellectual property rights were compa-
rable to land situated in the foreign state
to whose law they owed their creation.
Accordingly, actions for infringement
of foreign intellectual property rights
could not, just like actions for trespass

to foreign land, be heard.

Foreign Intéllectual
Property Rights Not
Justiciable

At common law where a foreign tort
(e.g. infringement of copyright) is being

sued upon in Ireland, the courts must

apply in the proceedings both the law of
the forum and the law of the place where
the foreign tort occurred. In other words,
the plaintiff has to show (a) that, if the
events in question were to have occurred
in Ireland, the plaintiff would have a
cause of action against the defendant
under Irish law; and (b) that the plaintiff
has a cause of action against the defen-
dant under the law of the place where the
tortious events did in fact occur. This
‘double actionability’ approach has
recently been abolished in the UK. The
common law rule is still applied in Ire-
land, despite severe criticism. ~

This doctrine took its Byzantine
course in the Deff Lepp and Tyburn
cases. It was held that in litigation
alleging violation of foreign copyright
law it was, as a matter of law, impossi-
ble for a plaintiff to demonstrate that
limb (a) was satisfied. When the events
constituting the infringement were fic-
tionally moved to England, what was
supposedly done in England was still
just a violation of a copyright granted
by a foreign state. The violation of, say,
Dutch copyright in the UK was not a
violation of UK copyright legislation.
Only copyright granted under UK legis-
lation could be violated in the UK. In
other words, the statutory origin of the
copyright the plaintiff was suing on
could not be fictionally moved, only the
location of its infringement.

Judicial Reluctance

hatever their merits, these two

principles represented an explicit-
ly stated judicial unwillingness to
adjudicate upon rights granted by for-
eign intellectual property legislation.
Courts were (and on occasion remain)
reluctant to apply an unfamiliar foreign
law, enacted by a foreign government

.primarily for the economic well-being

of its own citizens, with results that
would be felt within the foreign state.

The New UK Approach

In Pearce v. Ove Arup the plaintift, a
UK citizen, alleged that the defen-
dants (the first of whom was English
and the remainder Dutch) had copied, in
constructing a town-hall in the Nether-
lands, an architectural plan drawn up
the plaintiff for a London Docklands
building. The infringing reproduction
(i.e. the construction of the building
according to the plaintiff’s plans) took
place in Holland and so only Dutch
copyright law had been violated.

In'the High Court in Pearce, Lloyd ]
noted that this was an attempt to claim,
as against all defendants, for infringe- .
ment of Dutch copyright in the English
courts. Following Deff Lepp and
Tyburn, that was not possible.

However, the plaintiff argued that a
refusal by the English court to hear a
claim for the violation of Dutch copy-
right would violate the Brussels
Convention. This argument was upheld.

Impact Of Brussels And
Lugano Conventions

he Brussels Convention of 1968

and its EFTA counterpart, the
Lugano Convention of 1988, determine
which national court or courts in the
EU/EFTA area have jurisdiction over a
given case. The basic rule is that a
defendant should be sued where he is
domiciled (art.2 of both Conventions),
but the plaintiff is permitted to instead
sue in other specified locations at his
own election. In respect of a tort, under
art.5(3) a plaintiff may also sue where
the harmful event occurred (e.g. where
the breach of copyright occurred). Fur-
thermore, a plaintiff may sue all the
co-defendants in an action in the place
of domicile of any one of them
(art.6(1)). The plaintiff has the choice
and a court may not decline jurisdiction
if it is properly identified by the Con-
ventions as having jurisdiction. The
Conventions have effect in Ireland
under the Jurisdiction of Courts and
Enforcement of Judgments Acts 1988-
1993.

Lloyd J noted in Pearce that here the
English court was identified by art.2 as
having jurisdiction over the first, Eng-
lish-domiciled, defendant. Art.6(1) gave
jurisdiction to the court over the Dutch
co-defendants.

Lloyd J then noted that the European
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Court of Justice had frequently stipulat-
ed in Convention case-law that the
Convention must not be interpreted in a
manner which impairs its effectiveness.
Furthermore, a plaintiff ‘should not
have to waste his time and money risk-
ing that [a particular national court]
may find itself less competent than
another.” To accept jurisdiction under
arts.2 and 6(1) - as the English court
was obliged to do - but then to strike
out the claim in reliance on the two
common law rules above would be
quixotic and deprive the plaintiff of the
use of the Convention’s fundamental
rule of jurisdiction.

Accordingly both common law rules
were necessarily overridden by the
Convention. The plaintiff could sue all
the defendants in the UK and the court
would simply apply Dutch copyright
law.

This decision was subsequently dis-
cussed with apparent approval by the
Court of Appeal in Fort Dodge v. Akzo
(applying comparable thinking to
patents). For other examples of the
adoption of the new approach see also
Coin Controls v. Suzo (patents); Meck-
lermedia v, Congress (trade marks);
and Mother Bertha v. Bourne, (copy-
right).

The reasoning in Pearce appears
unanswerable and so there is at present
no reason to doubt that a similar
approach would be adopted by the Irish
courts.

Analysis: Limitations
On The New Power
The rule emerging from Pearce is

that an action in respect of breach
of copyright anywhere in the EU/EFTA

area may be brought in an English (or

Irish) court if that court is allotted juris-
diction over the case by the Brussels or
Lugano Conventions. However, that
broad rule is undoubtedly subject to a
number of important limitations.

Must Sue at
Defendant’s Domicile
or Place of Central
Infringement

Art.5(3) permits a plaintiff to bring a
tort action in “the place where the
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harmful event occurred”. This is an

alternative place of jurisdiction to the

defendant’s domicile. The decision of
the Court of Justice in Shevill v. Presse

Alliance sets limits to the art.5(3) juris-

diction, A defamatory newspaper article

was published in France and distributed
inter alia in the UK. The plaintiff, a UK
resident, sued for libel in the UK rely-
ing on art.5(3) of the Brussels

Convention. The Court of Justice held

that:-

(1) art.5(3) permits a plaintiff to sue at
the place of the defendant’s harmful
act or in any place where the plain-
tiff suffered harm.

(2) if the plaintiff sues in the place
where the defendant committed the
harmful act, the plaintiff may sue
and recover for all the resulting
harm suffered throughout the
EU/EFTA area.

(3) the same applies if the plaintiff sues
at the place of the defendant’s domi-
cile under art.2.

(4) if the plaintiff instead sues in a place
where the plaintiff simply suffered
harm, the plaintiff may only recover
for the harm suffered in that place.
Therefore, Shevill could sue in

France and recover for all the damage

she suffered in the Contracting States as

France was where the defamatory arti-

cle was ‘issued and put into circulation’

by the defendant (ruling 2 above); or as

France was where the defendant was

domiciled (ruling 3). If Shevill sued in

the UK, where the paper was distrib-
uted, she could recover only for the
damage to her reputation sustained in

the UK (ruling 4).

The Court was attempting to limit
the number of courts with full, interna-
tional, jurisdiction. How does this
impact on international copyright
claims? Take the example of a UK-
domiciled company which manufactures
unlicensed CDs in Ireland for distribu-
tion throughout the EU/EFTA area. It is
submitted that, by analogy with Shevill,
the plaintiff may:-

(1) sue the UK company in the UK
under art.2 in respect of all infringe-
ments throughout the EU/EFTA
area;

(2) sue the UK company in Ireland
under art.5(3) for all infringements
throughout the EU/EFTA arca, as
Ireland is where the act of making
and issuing the CDs ~ resulting in
knock-on infringements throughout
Europe - was centred; or

(3) sue thé UK company in any other
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EU/EFTA state, but only in respect
of the infringement occurring in that
state.
The place of the ‘central’ act of
infringement by the defendant will tend
to coincide with the place of its domi-
cile. -

Issues Must Overlap To
Bring In Foreign Co-
Defendants

In Pearce art.6(1) was used to enable
the Dutch co-defendants to be sued in
the UK, the UK defendant being sued in
the courts of his domicile. All parties
were sued for breach of Dutch copy-
right law alone.

Art.6(1) is advantageous for plain-
tiffs. It does, however, possess a
significant limitation. The Court of
Justice requires that, in order to justi-
fy bringing all defendants to the
home-court of one of them under
art.6(1), issues as between the plain-
tiff and the home-defendant and
foreign co-defendants respectively
must overlap.

The question is whether ‘the actions
brought against‘ the various defendants
are related..., that is to say [that] it is
expedient to hear and determine them
together in order to avoid the risk of
irreconcilable judgments resulting from
separate proceedings.” When laying
down this test, the Court referred to
art.22 which utilises these terms. Art.22
jurisprudence indicates, it is submitted,

- that actions are related when they

involve at least one parallel legal or fac-

tualissue.

Accordingly proceedings against two
or more defendants should be heard
together if separate proceedings against
them would involve, for instance:-

(a) the same issue of fact, such as the
existence of a common design
between the parties to infringe;

(b) the interpretation of a provision of
the one national copyright law or of
parallel provisions of different
national laws harmonised pursuant
to an EU copyright directive; or

(c) the interpretation of documents (e.g.
licences) in identical terms.

This analysis has, however, been
thrown into doubt by Fort Dodge v.
Akzo. The English Court of Appeal
held that actions against UK and Dutch
defendants for infringement of identical
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UK and Dutch patents respectively
could not be heard together as each
action involved a distinct national law.
The decision may well be good: the
factual issues in the actions involved
different events taking place in differ-
ent states. The legal issues could not be
said to be the same as patent infringe-
ment laws remain technically
unharmonised. What is disturbing is
that the Court of Appeal clearly
believed that, for art.6(1) to apply,
there must be the danger of separate
proceedings against the defendants
reaching decisions involving mutually
exclusive legal consequences: i.e. two
courts reaching contradictory decisions
in applying one national law to one and
the same set of facts. It is not enough
that separate proceedings would
involve parallel, similar, issues, rather
the courts would have to be confronted
by the one and the same issue. Such an
interpretation would massively reduce
the utility of art.6(1): in order for it to
bite defendants would have to be
accused of infringing one national law

through one and the same act.

It is submitted that that conclusion
clearly contradicts the Court of Justice’s
jurisprudence, summarised above. The
Court of Appeal did feel sufficiently
unsure of this view to refer this and
other issues to the Court of Justice for a
preliminary ruling.

Rules Summarised

It is submitted that, drawing together
the above strands, the position is as
follows:-

(1) an Irish court cannot hear a claim
for violation of a foreign state’s
copyright law where the defendant
is not resident in the EU/EFTA area,
the Conventions being inapplicable
and the common law bars on litiga-
tion applying instead.

(2) an Irish court, if it has jurisdiction
over an Irish-domiciled defendant
under art.2 of the Conventions, may
hear all claims for copyright

infringement committed by that
defendamt amywhere im the
EU/EFTA area.

(3) the same apyplies if an Trish court has
jurisdiction over a foreign defendant
under art.3(3) on the ground that the
central act of infringement, creating
knock-on infringements in other
states, took place here.

(4) in these cases the Drish court may:-

(@) award damages for infringements
committed anywhere im the
EU/EFTA area;

(b) grant injunctive (including inter-
locutory) relief restraimimg
infringement amywhere in the
EU/EFTA area.

(1) the Trish court sirould apply the law
of the place of infringement to each
infrimgement.

(2) if an Irish court has jurisdiction
wnder art.3(3), but Ireland is mot
where the defendant’s central act of
infringement took place, the court
may not hear claims for imfringe-
ment elsewhere im the EU/EFTA
Aread. ®

Applications include:

e Insurance claims

e Personal injury and loss of earnings

e Breach of contract and commercial disputes

e fraud and white collar crime

— FORENSIC ACCOUNTING -

Forensic Accounting brings a structured approach to preparing and

e Matrimonial proceedings

« Negligence and professional malpractice

Our Directors have extensive experience in preparing reports
and giving evidence in Court as Expert Witnesses.

reviewing financial evidence.

James Hyland and Company

Forensic Accountants

Cork.

26/28 South Terrace,

Tel: (021) 319200
Fax: (021) 319300

Dublin 2.

Carmichael House,
60, Lower Baggot Street,

Tel: (01) 475 4640
Fax: 901) 475 4643
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Organising Barristers’ Files with
' Windows 95/98

s ) I nt rOd U Cti on

his article is for any Barrister who
I is a novice computer user and
wishes to organize his or her com-
puter files. If a Barrister is using a
computer for word processing he or she
should be completely at ease with mov-
ing files and creating folders on a disk to
avoid the inevitable buildup that results
from the lack of organization, The term
‘file’ can mean nearly anything stored on
a computer but it most commonly refers
to a word-processing document.

There are many ways that a Barrister
might want to organize files depending
on the type of practice he/she has. In the
example for this article files are stored
for each Solicitor according to whether
they are pleadings, fee notes, or letters.

Using Windows

indows can arrange files on any

disk including the floppy disk by
putting them into folders. Folders can
be parent folders containing sub-fold-
ers. For this example I am going to
create a ‘Solicitors’ folder and in the
‘Solicitors’ folder I am going to create a
sub-folder with the name of every solic-
itor. In each of those sub-folders 1 am
going to have other sub-folders for
pleadings, fee notes, and letters.

To create folders and organize the
computer Windows has a program
called ‘Explorer’, Explorer does just
that, it allows you to explore the con-
tents of the computer showing all disk
drives, folders, and files. It can be start-
ed a number of ways but a simple way
is to move the mouse pointer over the
‘Start’ button on the bottom left of the
screen and press the right mouse button
(also known as right-click). A menu
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will appear that may contain various
options including ‘Explore’. Choose
‘Explore’ by left-clicking it. If the
Explorer window is not taking up the
full screen then left-click on the ‘Maxi-
mize’ button which is one place to the
left of the ‘X’ or exit button at the top
right of the window.

SRURURIR———————————— Y
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Using Explorer

xplorer is divided into two panes.
he left pane shows the structure of
your computer including drives and
folders. Any drive or folder that con-
tains sub-folders has a small plus sign
or minus sign just to the left of it. The
sign can be left-clicked to expand or
collapse the contents of the drive or
folder, Therefore, if you see a plus sign
beside a folder you know it contains
sub-folders. The right pane
shows the contents of a
selected folder. To select a
folder and show the con-
tents you can either
left-click once on a folder
in the left pane or double- &
click a folder if it is on the
right pane.

If the ‘C:’ drive is
expanded you will see a
folder called ‘My Docu-
ments’. Most applications
including Microsoft Word
save files in this folder. The
problem is that when you
have hundreds of files it

can become unmanageable. As ‘My
Documents’ is always used I am going
to create. my sub-folders in it.

Explorer only knows where a folder
is to be created depending on the con-
tents of the right pane. So if I want to
create a sub-folder of ‘My Documents’
then I must ensure that the ‘My Docu-
ments’ folder has been clicked on the
left pane so that its contents are show-
ing on the right pane.

To create a folder click on ‘File’ in
the menu at the top of the window and
then ‘New’ -> ‘Folder’. A new folder
with the highlighted text ‘New Folder’
appears in the right pane. Press the
‘Del’ key to delete the text and then
type in ‘Solicitors’ and press Enter key.

Next, 1 want to start creating folders
for each of my Solicitors. That means |

"must show the contents of the new

‘Solicitors’ folder. This can be done by
either making sure ‘My Documents’ is
expanded on the left pane and then
clicking once on ‘Solicitors’ or double-
clicking ‘Solicitors’ on the right-pane.
Once that is done the right pane will
show nothing as there is nothing con-
tained in the folder yet. Now I want to
create a folder for each individual
Solicitor, Again click on File ->New ->
Folder from the menu and enter a Solic-
itor name e.g. ‘Clinton & Co.”. I can

Exploring -~ My Dscumi
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continue this process for all my Solici-
tors.

Finally, I want to set up the ‘Letters’,
‘Pleadings’, and ‘Fee Notes’ sub fold-
ers.

So again I must:

Ensure the contents ‘Clinton & Co.’
are being shown in the right pane.

Click File->New->Folder from the
menu and call the new folder ‘Plead-
ings’.

Now repeat for ‘Letters’ and ‘Fee
Notes’ and continue for all the other
Solicitors.

Y. Exploring - My Doscumants

(7] Desktop
-5t My Computer

Clind -
[Fee Notesg
3 Letter
"} Pleadings
Doe & Co
i) Smith & Sons

over to the desired
folder until ‘it is
highlighted and then
release the mouse
button.

To select more
than one file you
must left-click at a
spot next to the files
you wish to move §
and holding the left |
mouse button down, §

drag a box around
the files. You will see the files high-
lighted. Now you can move them just as
if it was one file. It might take a little
practice to know where to click in order
to highlight the correct
files. ’
Sometimes when drag-
ging and dropping you
might think that a file
has simply disappeared.
Usually this happens
| when a file has been
accidentally dropped in
| a folder next to or on the
way to a target folder.

Accessing the

| folders from
Windows

Applications

Moving Files in
Explorer

fter you have created your new

structure you may want to move all
your old files from ‘My Documents’ to
the new folders. For example I may
want to move the file ‘FN-Dole v Clin-
ton’ to the ‘Fee Notes’ folder of
‘Clinton & Co’ solicitors. A simple way
of doing this is known as ‘Drag and
Drop’. In the picture right the new file
structure on the left pane is expanded so
even though I have the contents of j
‘My Documents’ displayed on the
right pane I can see the ‘Fee Note’
folder of ‘Clinton & Co’ solicitors
on the left pane. What I want to do
is literally drag the file ‘FN-Dole v
Clinton’ over across the screen and
drop it on the ‘Fee Notes’ folder.
To do this I left-click on the file but
I do not release the mouse button.
Then, while still pressing the left
button I move the mouse pointer

ost programs written for Windows

95/98 such as Word use the stan-
dard ‘File Dialog Box’ for cpening and
saving files. If you open or save a file
now in Word you will see the contents
of ‘My Documents’ include the new
‘Solicitors’ folder. The 'File Dialog
Box’ can be thought of as Explorer
‘upside down’. There is a list box at the
top called ‘Look in:” when opening files
and ‘Save in:’ when saving files. There
is a small down arrow which when
clicked reveals the folder structure of
the computer in a way equivalent to the
left-pane in ‘Explorer’. The main part

of the ‘File Dialog Box’ shows the con-
tents of the folder equivalent to the right
pane of ‘Explorer’.

If you now want to access sub fold-
ers you must double-click on their
parent folders. So to get to the ‘Fee
Notes’ sub-folder of ‘Clinton & Co’ 1
must double-click on ‘Solicitors’, then
on ‘Clinton & Co’, and then on ‘Fee
Notes’. The name of the folder you
wish to save in or open files in must be
displayed in the list box to insure the
folder is properly chosen. A common
mistake is for a user to see the folder in
which he/she wishes to save files dis-
played in the contents section but not
opened. The user then thinks he is sav-
ing files in the desired folder because he
can see it on the screen.

To go back up to ‘My Documents’
you can quickly browse the folder
structure by clicking the down arrow on
the list box and choosing the folder you
wish to go back to.

You can also go back by
pressing the ‘Up One Level’
button to the right of the list

OX.
Conclusion

How you wish to organize your files is
entirely up to you and the way your
practice runs. For example if you had
cases where many documents would be
generated then it would make sense to
have folders with the names of cases. If
there are hundreds of cases
you might create more fold-
ers based on different legal
subjects. The advantage of
becoming comfortable
with the techniques out-
lined in this article such as
creating folders and ‘drag
and drop’ is that when you
wish to change the file
structure it is a very simple
process.
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Review of the 1997 Annual Report
of The Health & Safety Authority

he 1997 Annual Report of the
: I Health and Safety Authority

makes for very interesting read-
ing. The publication of the Report is
timely in that public awareness of the
importance of safety at work has never
been higher. Much of this awareness
emanates from a number of high pro-
file court cases taken by the Health and
Safety Authority which resulted in very
significant media coverage for the
Authority and its work. However,
notwithstanding this public awareness,
it is clear from the statistics provided
in the Report that accidents at work

continue to occur at alarmingly fre-

quent intervals.

1997 was the second year of a three
year work programme devised by the
Health and Safety Authority. The
emphasis of the 1997 work pro-
gramme was on enabling good safety
management. From an economic point
of view, the management of health
and safety at work not only improves
the health of the workforce but also
makes a significant contribution to
reducing business costs. These costs
include such areas as reducing pro-
duction down time, employee sick
leave levels and employer insurance
costs. Such objectives are laudable
and to be welcomed by each sector of
society and it is heartening to note
that the Health and Safety Authority
have committed themselves to rigor-
ously enforcing compliance by those
employers who ignore or wilfully
neglect the requisite safety standards.

The Labour Force Survey which is
provided by the Central Statistics
Office continues to be the most com-
prehensive source of information
available to the Authority. The statis-
tics from the 1997 Survey show that
the number of fatal accidents has
decreased for the second successive
year. This welcome reduction in fatal
accidents from 78 in 1995 to 48 in
1997 is particularly impressive having
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regard to the continued strong growth
in employment and in the economy
generally. It is also noteworthy that
the number of visits carried out by the
Authority in response.to complaints
made to it has increased dramatically
over the past two years. This repre-
sents the first fruits of increased
public awareness of safety in the work
place and augers well for the future.

On the other hand, it is always dan-
gerous to treat safety at work on a
“solve it and then forget it” type
basis. The real challenge for the
Authority is to keep established risks
of injury under control while at the
same time identifying new ones as
they come on stream.

The 1997 Report does however
contain negative statistics which
clearly show that much remains to be
achieved in the area of safety at work.

"For example, the construction and

agricultural businesses continue to
provide unacceptably high levels of
accidents and fatalities, Indeed, the
number of fatalities in the agricultural
and forestry industries for 1997 is
higher than it was for 1996. This is
s0, notwithstanding, a decrease in the
number of persons identified as work-
ing in this industry by the Labour
Force Survey. The necessity for media
attention and public awareness is
highlighted by the fact that almost
40% of the 11,156 workplace visits
took place within the construction
sector. The increased demand for
housing allied to the time pressures to
complete contracts have made the
construction industry particularly
prone to accidents at work. The
Health and Safety Authority are par-
ticularly alert to this problem and
have resolved to continue to spend a
large percentage of its resources on
this sector.

Among the various industrial sec-
tors dealt with by the Report, an
interesting breakdown is provided by

the Authority concerning a total of
108 inspections carried out by it on
workplaces upon which asbestos is
present. In the current climate of
“asbestosis” type cases, it is interest-
ing to note that 44% of the asbestos
installations in place were considered
by the Health and Safety Authority to
be in poor condition thereby giving
rise to the possibility of asbestos
fibres becoming airborne and possibly
inhaled by workers.

1997 saw a welcome increase in the
number of prosecutions taken by the
Health and Safety Authority. While
the average fine per case has only
increased marginally from the 1996
figure, it is to be noted that 33 prose-
cutions have been initiated but not yet
heard and therefore cannot form part
of the 1997 statistics. In the words of
its chairperson, the Health and Safety
Authority believe that 1997 has pro-
vided grounds for cautious optimism
in the area of workplace safety. This
optimism springs mainly from height-
ened public awareness and it is to be
hoped that this contributes to a signifi-
cant reduction in the unnecessarily
high level of accidents occurring in
the workplace. By way of a cautionary
observation, it is instructive to note
that notwithstanding the dramatic
increase in the Labour Force, the
Department of Enterprise, Trade and
Employment has only seen fit to make
minor increases to the number of staff
employed by the Health and Safety
Authority. '

From the prospective of the practis-
ing barrister, the Report contains a
very interesting breakdown of all of
the cases taken by the Health and
Safety Authority and also sets out a
concise analysis of all new and
amending legislation governing this
arca of the law. In general, the Report
is interesting and stimulating and a
copy is available in the Law Library
for interested members’ reference.
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BANKING LAW IN THE
REPUBLIC OF IRELAND
by John Breslin,

Gill & Macmillan, £150,00

anking Law in the Republic of Ire-
land is a comprehensive and
detailed account of a subject area which
has previously been the preserve of
English texts - for this reason alone it
will be welcomed by all practitioners.
The author, John Breslin, is a col-
league at the Bar and lectures in
Banking Law and Financial Services
Law at University College Dublin, He
formerly practised as a solicitor and has

extensive experience of regulatory mat- -

ters, having worked for the Securities
and Investment Board in London.

The book, which runs to over nine
hundred pages, is divided into nine
parts and forty-one chapters and has a
clear and well thought out structure.
The author refers not only to Irish and
English judgments but also makes use
of Commonwealth case law where
appropriate, For the practitioner inter-
ested in researching a particular topic in
greater detail there are comprehensive
footnotes which, inter alia, identify spe-
cialist texts and relevant journal
articles, In addition the book deals with
the European dimension to modern Irish
banking law.

The author starts the book with an
area which has been the cause of con-
siderable public interest in recent times,
that is, the regulatory framework within
which banks operate in this jurisdiction.
This part of the book examines,
amongst other things, financial regula-
tion, deposit protection and the topic of
money laundering. The extent of the
coverage of regulatory issues is a fea-
ture distinguishing this work from other
offerings currently on the market,

An examination of the banker-cus-
tomer relationship follows, with
consideration of the duty of confidential-
ity which forms part of this relationship.
The author also explores the powers of
the Revenue Commissioners to obtain
information from banks about their cus-
tomers. One area not dealt with is 5.808

of the Taxes Consolidation Act, 1997,

which gives the Revenue power to
obtain information from banks in con-
nection with the transfer of assets abroad
by customers. It would also have been
useful if the references to relevant tax
legislation had been updated to reflect
the Consolidation Act. However these
are minor complaints,

BOOKS AND THE LAW

The book next deals with Bills of
Exchange and cheques before going on
to consider the law relating to the giving
of credit and finance, and the impact of
the Consumer Credit Act 1995.

The latter portion of the work is con-
cerned with security (in rem and in
personam), considerations relating to
the grantor of security and the nature
of the asset in which a security interest
may be taken. The author also deals
with enforcement of security. He high-
lights the distinction between security
interests and quasi-security arrange-
ments such as negative pledge clauses,
set-off and flawed assets. The rights
and obligations of sureties are dis-
cussed as are performance bonds and
letters of credit, The final chapter con-
tains a review of the law relating to
Receivers.

This book will be indispensable to
those who have an interest in banking
law and also contains much of value
for those who are concerned with com-
pany or land law. Undoubtedly the
refrain “Breslin on Banking” will
become a familiar one at the Issue Desk
in coming months.

- — Niall O’Hanlon, Barrister

. WASTING BY DEGREES

By Conor Bowman,
Ashfield Press

his book, on its face, is the story of
a Dublin student, Dixton Larkin,
who attends Cambridge University to

study for a post graduate degree in law
(LL.M.,). He behaves intolerably badly.
The book is not, however, what it
appears on its face. In reality, it is a
totally subversive book. It pits anarchy
(Larkin, Charmers, Pepper) against
authority (Burton, Hagar and particular-
ly, Praelector Winston). By skilful (and
at times, humourous ) writing, the read-
er is encouraged to be sympathetic to
the cause of anarchy. It attacks the tra-
ditional values of hard work, sobriety
and chastity upon which this country
has grown great.

This work should not be regarded in
isolation. There is now a significant
body of anarchic artistic material world
wide. ‘Wasting by Degrees’ is in the
same genre as the pomographic films of
Martinez and Fernandez, which did so
much to undermine stable government
on the South American continent, It can
also be compared with the poetry of
Helmut Klipert, who wrote in Munich
between 1937 and 1942 (the year of his
fatal accident).

The book consists of and contains
matters calculated and tending to under-
mine the public order and the authority
of the State. As such is is clearly a
‘seditious document’ within the mean-
ing of Section 11 of the Offences
Against the State Act, 1939, It is, there-
fore, surprising, that the authorities
have not sought to suppress it.

Although the overall thrust of the
book is without merit, a fair review
must give credit where it is due. The
book seems to glorify sloth, alcohol
abuse and even premarital sex. Given
that no member of the Irish bar could
have personal experience of any of
these matters, one must conclude that
the author, Conor Bowman, is an imagi-
native genius,

- Anon.
@

MEDICAL LAW -

Edited By Ian Kennedy and Andrew
Grubb

Oxford University Press, 1998 UK
price £125

he study of Legal Medicine encoms-

passes many subjects including
ethics, medical law, clinical forensic
medicine, thantology, forensic pathology,
prescribing law and toxicology. Like
many facets of law, a practising Lawyer
needs ready access to an authoritative ref-
erence book on particular medical Jaw
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issues. Principles of Medical Law pro-~
vidies such source material. When using a
text such as this there are undoubtedly
Jurisdictional and leglislative differences
between the United Kingdom Legal sys-
temns amd that of the Republic of Ireland.
However the analysis and treatment of
severall medicall law issues in this text will
be of essential assistance in researching
the immportant English and other Com-
momwealth decisions all in one text.

The general editors are renowned in
this field of law and were responsible
for the publication of ‘Medical Law
Text with Materfals™ im the early 19907
the second edition of which was pub-
lished in 1994. This latest text is useful
to the Practitioner becauwse it considers
in depth difficult issues such as consent
to medical treatment, medical negli-
gence as well as matters such as
confidentiality in the medical law con-
text and medically assisted
reproduction. At first glance the layout
is clear with separate parts, chapters
and paragraphs for ease of access and
reference. There is 2 wealth of foomotes
and a comprehensive table of cases,

BOOKS AND THE LAW

statutes and an excellent index.

This text has a range of authoritative,
leading academic and practitioner con-
tributors and to ensure its continuing
relevance it will be kept up to date with
annual cumulative supplements compiled
by the general editors. In fact the publish-
ers have included a first supplement with
the main text which covers medical law
developments up to July 1998.

It is instructive to note that a number
of leading Irish cases are contained in the
table of cases and footnotes including
Daniels v Heskin [1954] IR 73, Dunne v
National Maternity Hospital [1989] IR
91 concerning in its chapter dealing with
breach of duty and the concept of reason-
ableness. There is also reference to Walsh
v Family Planning Services Limited
[1992] IR 496 in the area of duty
imposed on a doctor in terms communi-
cation with a patient prior to surgical
procedure, (which in that case involved
an elective procedure).

Liability for medical negligence is
dealt with in a clear and concise manner
and gives the reader a comprehensive
overview of the law as it currently
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stands from an English Law perspective.
The recent important decision of Bolitho
v Ciry and Hackey Health Authority
[1997] 4 All ER 771 in this area is con-
sidered in a clear manner. It could be
said however that the National Materni-
ty Hospital decision in our jurisdiction
had already significantly refined the
Bolom test and also that stated in earlier
Irish decisions including Daniels v Hes-
kin and O’Donovan v Cork County
Council for establishing negligence in
diagnosis or treatment, This text is very
welcome from both an Irish law practice
and academic perspective. A busy prac-
titioner who wishes to obtain a quick
overview on a diverse range of topics
from consent to treatment of the incom-
petent patient to actions arising from
birth or on research and experimenta-
tion, will find fertile ground in which to
till,

The test of any substantive law text
such as this is whether it become a lead-
ing work in the subject. This seems
assured for Principles of Medical Law.

- Jarlath Spellman, Barrister

IBA Forum for
Advocates and Barristers

he International Bar Association is
| the major international organisa-
tion representing lawyers
throughout the world. However, for many
years, there was a dissatisfaction among
professional bodies representing the inde-
pendent Bars that the IBA did little of
interest for those who practised as barris-
ters. With that in mind, the IBA was
persuaded to allow a separate unit to be
established within its overall Constitution
to represent the interest of independent
referral barristers throughout the world. It
is, in a sense, a World Bar Council.

The procedural ways of the IBA are
labyrinthine and it has taken some time
for the project to come to fruition. Howev-
er, at the Biennial Conference of the IBA,
held in Vancouver in September of this
year, the first formal meeting of the Forum
for Barristers and Advocates (‘FBA’)
occurred, and elected Frank Clarke SC
along with Chris Pullin, QC (of Australia)
and Malcolm Wallis, SC (of South Africa)
as Co-Chairman of the Forum.

The immediate working programme

is threefold. The first task is to increase
contact between individual barrister
organisations in different countries, and
to collect and increase information
about how barristers practice in those
countries. There is a perception that
there has been a significant amount of
reinvention of the wheel by barristers’
organisations throughout the world and
that considerable assistance can be
obtained by looking at how experi-
ments or different practices have
worked in the various countries that
have independent Bars.

The second task is to promote the
position of barristers at an international
level. A striking and extraordinary
example of the need for that occurred at
the Vancouver Conference itself. One of
the principal all-day sessions of that
Conference related to a comparison
between the conduct of litigation in the
Common Law and Civil Law countries
respectively. Given that litigation in
cowrt is conducted in the majority of the
Common Law countries by barristers, it

was extraordinary that not one of the
speakers invited to address the Confer-
ence was in fact a member of the Bar of
any country,

The third immediate aim is to extend
the membership of the FBA into other
countries which have forms of practice

" resembling the way barristers practice in

Ireland and other member countries, It
is a striking feature of the last fifteen
years that a number of countries which
have formally merged the professions of
solicitor and barrister now have vibrant
and growing voluntary barrister sectors
where individuals elect to practice in
much the same way as barristers prac-
tice here, (that is, on referral from
solicitors, and doing court and expert
advisory work). .

The first influence of the FBA is
hoped to be felt at the next significant
IBA conference which is due to take
place in Boston next June, Further
details will be available early in the new
year. Anyone interested in further infor-
mation, please contact Frank Clarke o
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The Medico-Legal Society
of Ireland

Programme of Events for Session 1998-
1999
All lectures take place at 6.30 pm at the
United Service Club,
St. Stephen’s Green
Information on membership from
Mary McMurrough, B.L.

Wednesday, 25th November, 1998
Gerard Hogan, SC
*Judicial Review of Decisions of
Medical Bodies’

Wednesday, 27th January, 1999
Mr. Raymond Downey, Solr, former
Registrar of Marriages for Dublin City
‘Marriage and Divorce’

Wednesday, 24th February, 1999
Drs Roberto and Maurizio Viel,
Specialists in Maxillo-Facial Surgery,
London
“The Ethics of Cosmetic Surgery’

Wednesday, 2th March, 1999
Eugene P. Trager, M.D., Clinical
Associate Professor of Psychiatry,
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DATES FOR YOUR DIARY

University of Illinois
“Tinkering with the Insanity Defence —
the American Experience’

®
Expert Witnesses Conference

Wednesday 25th November 1998,
at The Museum of Modern Art, Kil-
mainham, Dublin.

Cost: £235.00 per delegate.
Please contact Ms. Frances O’Connor:
Tel: 01-6623 404,

Addressing key issues in this field,
Conference will hear addresses
from the Honorable Justice Hugh O’ Fla-
herty (Supreme Court), The Honorable
Justice Robert Barr (High Court), Mr.
Garrett Cooney, S.C., Mr. Paul Behan,
Behan and Company, Legal Costs
Accountant, Mr, Roderick Bourke, Part-
ner, McCann Fitzgerald, Solicitors

A forward looking conference, criti-
cal issues of the changing nature of
Report Writing in insurance cases and
medical cases will also be examined
with debate from speakers such as Dr.
John Varian, Orthopaedic Surgeon,
Blackrock Clinic and Mr. Mark Solon,,
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Director, Bond Solon, examining what
are the implications of The Statuory
Instrument on the compulsory exchange
of reports in personal injury cases?

Professionals from various fields,
such as Consultant Doctors, Nurses,
Scientists and Psychologists, Engineers,
Architects and Accountants will be
advised on the specialised service they
can provide as “Experts”, as the whole
area of “Experts and Fees”, the “Expert
and Taxation”, “Cross-examination of
Experts” will be addressed during the
conference.

At an evening reception at the con-
ference the State Pathologist, Mr. John
Harbison, will launch the new book,
“The Role of the Expert Witness” from
Inns Quay Publications

Conference on Product Liability
and Safety

Organised by the Irish Centre
for European Law
Tuesday, November 24, 1998
18.15t0 21.15 pm
in the Westbury Hotel, Dublin
contact: 01 608 1081

llf

NI
FINIS |-

The Bar Review November 1998




THE ROLE OF THE
EXPERT WITNESS

Edited by Bart D. Daly, BCL, BL

With a foreword by

The Hon. Mrs. Justice Susan Denham
The Supreme Court of Ireland

The Role of the Expert: Witness is divided- into two sections.
Part 1 contains contributions from Adrian Hardiman, SC; andRobert Pierse, Solicitor, on how they view
: the role of the expert witness in oyt legal system.
Caroline Conroy, Sohmtor, of La Touche Bond Solon writes from her area of expertise on the training of
expert witnesses, also a teview on the rules of court for expert thnesses by Benedict O Floinn, BL.

Part 11 are contnbutxons from experts covermg the followmg areas of experuse

Anaesthetist/Chronic Pain Specialist - Health and Safety Consultant
Arbigrator : ~ "4 Language Specialist
Banking, Specxahst ’ Lo . Neurologist

Chartered Accountant - Oceupational Physician
Chartered| hysxotherapwt QCC f~ patlonal Therapist and Ergonomics

~ ‘Consultant
Chartered Quantity, Surveyor
Occupatxonal Therapxst and Independent Assessor

Consulting Engineer ,
N ip » +Radiologist

ivorce and Pensions 7 BT Recmttment Consultant
Forensic Accountant RS Resplratory Physician

Forensic SClenLLSt S ‘ Social Worker

Genealogist .~ Vascular Consuitant and General Surgeon

General Surgeon }/  ; ‘;7‘

Part 11 features a §p ial article from State Patholo ofessor John Harbison.

The Role of the Expert Witness is the first publication of its kind andia’ valua‘ble aid to aspiring experts. It is user-
friendly, and will become an important reference point in legal offices as the role of the expert witness becomes a
more significant and respected one in the legal field.
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