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Embryos in Limbo

JEssicA BArRTAK-HEALY BL

Introduction

This article will examine the potential benefits and
disadvantages of introducing in vitro fertilisation (IVF)
legislation in Ireland. It addresses the question as to what
extent legislation would impact on Irish IVF clinics, and
gamete providers in the wake of the Roche' case. The consent
forms in both Ireland and England and Wales are also
examined and compared in detail. Lastly the disadvantages of
the Human Fertilisation and Embryology Authority (HFEA)
governing IVF in England and Wales are explored.

Is regulation needed in Ireland to govern the area
of assisted reproduction?

Research conducted suggests that legally binding guidelines
are required in this area to avoid confusion and cases like
MR » TR.? This issue has been live since IVF was established
in Ireland in 1985% and to date there has been no proposals
brought before the Dail. The Department of Health in
Ireland is in the process of preparing an options paper for the
government on how to legislate for assisted reproduction in
Ireland due to the debates surrounding the Roche case and the
Reportof the Commission on Assisted Human Reproduction
in 2005. However, it is uncertain when they will produce a
report and what direction it will take.

MR » TR centred around the fate of three frozen embryos
produced by i vitro fertilisation. The Plaintiff, Mrs Roche
and the first named Defendant, Mr Roche were separated
at the date of the trial but remained husband and wife. The
Plaintiff wanted to become pregnant with a second child
after she had surgery to remove two thirds of her right ovary
due to an ovarian cyst. The couple decided to undergo their
treatment at the Sims Clinic in Rathgar, Dublin (the fourth
named Defendant).

Before the treatment, the Plaintiff signed a form
headed “Consent to Treatment Involving Egg Retrieval”
and “Consent to Embryo Freezing”.* Also on that day, the
husband signed the form entitled “Husband’s Consent”,’
where he agreed that he was the husband of the Plaintiff
and was the legal father of any child resulting from the
fertilisation of the Plaintiff’s eggs. The Defendant signed
the form entitled “Semen Collection Form” and “Consent

1 [2009] IESC 82.
ibid.

3 IVF has been cartied out in Ireland since 1985 when Professor
Harrison was the first person to perform IVF in Ireland. | Shannon,
“The Birth of Fertility Treatment’ The Medical Independent, July
22, 2010. Available at: http://www.medicalindependent.iepage.
aspxrtitle=the_birth_of_irish_fertility_treatment Cited in A
McMahon, ‘The Legal Status of Embryos iz vitro in Ireland — a
“precarious” position’ (2011) Medico-Legal Journal of Ireland
17(1) 33, 33.

4 ibid.

5 MRv TR & Ors [2006] IEHC 359, paragraph “The Facts’.
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to Embryo Transfer”.® The IVF procedure created six viable
embryos, three were implanted in the Plaintiff’s uterus and
three were frozen. The Plaintiff gave birth to a daughter on
the 26™ October, 2002.

Marriage difficulties began to appear in the couple’s
relationship towards the end of the pregnancy and the
first named Defendant had begun another relationship.
The couple commenced living apart and were judicially
separated. There was an issue as to what would happen to the
remaining frozen embryos as each party had different views.
The Plaintiff wished for the remaining embryos implanted
in her uterus in the hope of becoming pregnant again. The
Defendant wanted them destroyed and did not want to
become a father to any child that would be born as a result
of the procedure. The Defendant argued that he never agreed
to the implantation of the frozen embryos, however, the
Plaintiff argued that he had expressly or impliedly consented
for the frozen embryos to be implanted into her uterus. Mrs
Roche also claimed that there was a violation of her right
under Article 41° of the Constitution, namely the respect
for privacy and family life. She also claimed that there was a
violation of the embryo’s right to life under Article 40.3.3°.
This case brought huge challenges for the High Court as there
was ‘no judicial or legislative framework in place to address
the medical, scientific, or ethical uncertainties.”

The preliminary ruling in this case focussed on the consent
the Defendant had given for any future use of the frozen
embryos and if this was implicit in the contract document
that acknowledged that he would take full responsibility
for any outcome of the IVF procedure.® The Defendant
expressed that he did not want any more children with the
Plaintiff and that there was no agreement as to what would
happen to the frozen embryos. The Court ruled in favour of
the Defendant and held that there was no express or implied
consent for the embryos to be implanted into the Plaintiff’s
uterus. The Irish Fertility Society said in relation to this case
that ‘Each episode of treatment requires the consent of all
parties involved and this consent may be revoked by any party
should their circumstances change. We cannot accept that
either partner should be coerced into any fertility treatment,
even if he or she has already had treatment which has led to
the creation of the embryos’.’

Nevertheless, there is a counter argument. If one agrees
to undergo a procedure such as IVF which is completely
elective, then the intended outcome is to produce a baby

6 ibid.

7 ES Sills & SE Murphy, ‘Determining the Status of Non-
Transferred Embryos in Ireland: A Conspectus of Case Law and
Implications for Clinical INF Practice’ (2009) Philosophy, Ethics,
and Humanities in Medicine, 4:8 at 1.

8  ibidat12.

9 A Healy, ‘Sense of a Case Just Beginning, Not Ending’ The Irish
Times (Dublin, 19 July 2006) 4. Cited in Sills & Murphy zbid.
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and become parents. If one party then wishes to avoid the
agreed result of becoming a parent after contracts have been
signed and eggs have been fertilised, the party seeking to
implant the embryos in order to procreate would perhaps
be entitled to invoke the doctrine of promissory estoppel.'
There is an assumption that both parties have committed to
the making of a family. In the Roche case, the Plaintiff relied
to her detriment on representations that the Defendant would
carry on with this procedure and that they would reproduce
together; “The partner who opposes implantation of the
embryos should be estopped from asserting his or her right
not to teproduce’.’! Mrs Roche unsuccessfully claimed the
equitable doctrine of promissory estoppel, failing to show
an act of detrimental reliance. Chan and Quigley are of the
opinion that once the egg is fertilised with the sperm, a
partner must not be able to revoke his consent.'? They have
committed and cannot just change their mind:

“The implication of this is plain and simple: once you
have given up your genetic informational rights in this
manner you cannot take them back. The creation of
IVF embryos involves both parents giving up some
rights over their genetic information in pursuit of
the creation of embryos. Once this has occurred,
any right of the parents not to have those embryos
created (as new genetic entities from their genetic
information) is lost, and only the physical rights to
the embryos persist.”"?

The Court looked at the document executed relating to
informed consent and concluded that it only applied to the
‘fresh’ embryos and not to the three frozen embryos. Mr
Justice McGovern stated that:

“In light of the evidence in this case and the
documents which have been produced it cannot be
said that it was the presumed intention of the parties
that the three frozen embryos would be implanted
in the Plaintiff’s uterus in the circumstance which
have arisen, namely following the success of the first
implantation procedure and the legal separation of
the Plaintiff and the first Defendant.”!*

This would appear to be well reasoned as the circumstances
had changed dramatically and the ex-husband had a new
partner. They were not to know that they would be successful
first time around, and that the procedure would result in
surplus embryos."

The author made a series of telephone calls to all of the

10 ibid.

11 ibid. Citing T Feliciano, ‘Davis v Davis: What About Future
Disputes?” Conn Law Review 1993, 26, 305 — 319.

12 S Chan & M Quigley, ‘Frozen Embryos, Genetic Information and
Reproductive Rights’ (2007) Biothetics Vol 21(8) at 445. Cited
in D Madden, Medicine, Ethics and the Law (2™ edn Bloomsbury
Professional, Dublin 2011) 230.

13 Chan & Quigley 7bid.

14 R v R & Ors [2006] IEHC 221, paragraph ‘Express Agreement’.

15 In 2010, the success rate for IVF was 38.5% between a couple who
had used their own specimen. There is also a miscarriage rate of
50% in older couples aged 42-43. Info available at http://www.
merrionfertility.ie/Success-rates/ Accessed 3/08/12.
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clinics in Ireland that offer assisted reproductive treatment.'

Their opinions seem quite uniform in that they want standard
consent forms for all procedures for all clinics. One particular
clinic responded that they have new consent forms on average
every 9 — 12 months due to new research and newly published
guidelines. Along with this, each drafting process requires
legal assistance and therefore, makes the process very tedious
and frustrating. For this reason, clinics were reluctant to allow
any of their consent forms to be used or commented on,
with the exception of one. This can be contrasted with the
English consent forms which are available to the public on
the HFEA website."”

Consent Forms for the Use and Storage of
Embryos in Ireland and England and Wales

Of the many consent forms available on the HFEA website
for different procedures and individuals, only three in
particular are relevant for discussion.'® There are some major
differences in the content of the forms used in Ireland and
those used in England and Wales.

The first difference is that both gamete providers sign
the same consent forms in Ireland, whereas in England and
Wales, each male and female have their own separate and
different forms to sign. Therefore, it specifies the eggs and
the sperm, whichever is applicable in the case.

Another obvious difference is the number of pages in
each consent form. The two Irish consent forms are three and
a half pages long in total, which covers both gamete providers
compared to the HFEA forms for male and female gamete
providers which are five and four pages long respectively.
This indicates that a lot more detail goes into the English
consent forms. However it should be noted, the UK consent
forms do ask for consent for the use of unused embryos on
training and research which is not relevant in Ireland due to
the prohibition on research.

England and Wales have a separate consent form for
withdrawing consent or stating lack of consent which is five
and a half pages long."” It covers discontinuing storage, use
or for research purposes but also caters for withdrawal of
consent to become a parent and also withdrawal of consent
of the other gamete provider. This can only occur in donor
cases. The Irish consent forms contain two small paragraphs
which refer to revoking consent.” The notice of withdrawal
must be in writing and then after 28 days, the embryos are
thawed. This is in contrast to England and Wales which
has a full form dedicated to withdrawal and has a one year

16 Clinics contacted were Beacon Care Fertility, Dublin 18, Clane
Fertility Clinic, Co. Kildare, Cork Fertility Centre, Cork, Human
Assisted Reproduction Ireland, Dublin 1, Merrion Fertility Clinic,
Dublin 2, Sims IVF, Dublin 14.

17 wwwhfea.govuuk. Accessed 28/01/14. These consent forms are
models for clinics, however they can be used as is as they meet all
the conditions set by the HFEA.

18 HFEA WT Form — Your consent to the use of your eggs and
embryos for your treatment and the storage of your embryos.
HFEA MT Form — Your consent to the use of your sperm and
embryos for your partner’s treatment and the storage of your
embryos.

HFEA WC Form — Withdrawing your consent or stating your
lack of consent.

19 WC Form.

20 Para 12 of the Irish consent form that the author was given.
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‘cooling off” period. It does not specify in the Irish forms
when consent can be revoked, whereas it stipulates in the
English forms that at any point up until implantation, consent
can be retracted.

Upon relationship status change, death or incapacitation,
the Irish consent form states that implantation will not occur
and the embryos will be allowed to perish.?' There is no
room for negotiation on this point, while the English model
consent form allows for the patients secking the treatment
to specify what they would like to happen to the embryos
in these circumstances.”? This allows for a couple to consider
and discuss these issues instead of arbitrarily deciding these
issues on their behalf.

On the English forms it states that the patients should
have been ‘offered counselling” not that they should be given
counselling or that it is strongly advised. This is actually stated
on the top of every consent form, yet it is not even mentioned
in the Irish consent forms. The Irish consent forms have yet
to fully comply with the Medical Council Guidelines as it has
stated counselling is ‘essential’.

In the Irish clinic, the maximum period for storage of
cryopreserved embryos is five years.* In England and Wales,
storage periods range from ten years to 55 years with the
option to choose how many years in between.

After comparing both sets of consent forms, it is clear
Ireland would greatly benefit from legal guidance on the
content of consent forms for the use and storage of embryos.

Disadvantages of the HFEA(England and Wales)

It is tempting to conclude that the HFEA is the answer to all
reproductive problems as it regulates the area in great detail
and at first glance it seems to leave nothing out. However,
the Human Fertilisation and Embryology 1990 Act has many
flaws and omissions. Assisted reproductive technologies
(ART) in England and Wales are regulated by the Human
Fertilisation and Embryology Authority (HFEA) which was
created by the Human Fertilisation and Embryology Act
1990 (1990 Act).

First, it is clear from the case law that only one of
the gamete providers needs to withdraw consent for the
embryos to be destroyed. This is not expressly stated on the
consent forms and therefore may not cause either party in
the treatment process to realise that if one party withdraws
consent — the result is the destruction of the embryo.”’
Moreover, this is not clearly stated in the Act cither. It
is unfair to assume that patients receiving treatment will
infer that this will be the case if either party revokes their
consent. This is quite an anomaly as there is a need for joint
consent for the use or storage of embryos but the embryos

can ‘be destroyed on a unilateral basis’* This point has

21 Para 8.

22 Section 6 in WT and MT Form.

23 ‘About this form’ in WT and MT Form.

24 Paras 6,7 and 9.

25 Section 4 in WT and MT Form.

26 ] Herting, Medical Law and Ethics (2 edn Oxford University Press,
Oxford 2008) 326.

27 A Smajdor, ‘Deciding the Fate of Disputed Embryos: Ethical Issues
in the case of Natalie Evans’ (2007) Journal of Experimental &
Clinical Assisted Reproduction 4;2.

28  ibid.
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been criticised: ‘surely if rights were equal the law would be
prevented from doing anything with the embryos unless the
parties were in agreement’.” Lorraine Hadley, another women
who started proceedings at the same time as Natalie Evans
in the controversial case of Evans v United Kingdonr” said:

“An embryo is not a possession to be divided up in
the divorce proceedings. It is a baby in the making;
I fully accept that men have rights too. But I find it
abhorrent that we should be able to create these little
human beings — and then flush them down the toilet
on a whim. Why should one of us have the right to
say the embryos should be destroyed simply because
it doesn’t suit them any more?””*!

In Evans v United Kingdom, the facts are similar to MR » TR.
After preliminary tests, Ms Evans was told on the 10th of
October 2000 that she needed both of her ovaries removed
due to the presence of pre-cancerous cells.”” Ms Evans
enquired about freezing her eggs unfertilised as she was
concerned with the possibility of the breakdown of the
relationship.”® The couple were told that they both had to
sign consent forms with regard to fertilised eggs which
enabled either party to withdraw their consent at any time
before implantation occurred.” The clinic pointed out that
unfertilised eggs had a much lower success rate than that of
fertilised eggs® and also that that clinic did not operate such
a facility. However, Mr Johnston said that there was no need
to consider that, as he wanted to be the father of her child,
and that they would not split up.” However, in May 2002 the
relationship broke down and the future of the embryos was
discussed by the parties.®® Mr Johnston wrote to the clinic
stating that he wanted the embryos destroyed and that he
was revoking his consent.” The clinic informed Ms Evans of
Mr Johnston’s withdrawal of consent and told her that they
were obliged under section 8(2) of Schedule 3 to the 1990
Act to destroy the embryos.* The relevant section provides
that “An embryo the creation of which was brought about in
vitro must not be kept in storage unless there is an effective
consent by each person whose gametes were used to bring

29 K Webster, “‘Whose Embryo is it Anyway? A Critique of Evans v
Amicus Healthcare [2003] EWHC 2161 (Fam)’ (2006) Journal of
International Women’s Studies 7(3) 71-86. Cited in Smajdor #bid.

30 Ewvans v United Kingdom, 6339/05 Eur. Ct. H.R. 1 (2007) (Grand
Chamber).

31 2 October 2003, The Daily Mail. Cited in P Saunders, ‘Frozen
Embryos —The Tip of a Huge Iceberg’ (2004) Triple Helix, Winter,
13 available at http://www.cmf.org.uk/publications/content.
aspreontext=article&id=1186. Accessed 27/01/14. Evans v United
Kingdom, 6339/05 Eur. Ct. HR. 1 (2007) (Grand Chamber).

32 Evans GC (n 30) at para 1.

33 ibid.

34 ibid.

35 Success rates vary from 10-15% with eggs that are stored
unfertilised. Info available at http://wwwhfea.gov.uk/en/1426.
html Accessed 3/08/12.

36 Evans GC (n 30) at para 1.

37 ibid.

38 ibid at para 12.

39 ibid.

40 ibid at para 13.
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about the creation of the embryo.”*! Ms Evans complained
that section 12 of Schedule 3 in the 1990 Act was inconsistent
with the Human Rights Act 1998, Articles 8, 12 and 14, and
furthermore, that the embryos were entitled to protection
under Articles 2 and 8 of the 1998 Act.* Ms Evans was
unsuccessful in all her arguments.

Another problem with the Human Fertilisation and
Embryology 1990 Act in the UK which is pointed out by
Mortis and Nott is that the Act seems to treat both men
and women the same.” When looked at briefly, a symmetric
right of veto seems the epitome of equality’.** This would
imply that both sexes endure the same procedures.” This
is incorrect as the woman undergoes considerably more
invasive treatment than men. Essentially, this creates a
conflict between the right to procreate and the right not to
be a parent. The 1990 Act would seem to choose the right
not to become a parent over the right to procreate as it would
be too much of a burden on their life.** Nonetheless, it is
not just the Act which takes this stance, Ireland and the US
have taken this viewpoint also through their case law. Indeed
Morris and Nott question ‘whether developments in assisted
reproductive techniques are empowering women, or merely
reinforcing their stereotypical role’."

Quality control and supervision is another concern for the
HFEA. There is a huge variance in the success rates between
clinics and the HFEA fails to advise patients as to these
differences.” The average success rate for IVF in women
under 35 is 28.2%" with some clinics managing to double this
but with others preforming significantly below this average.”
This dissimilarity may be due to a number of reasons such as
clinics not taking on ‘difficult cases’ to increase their success
rates.”! After a number of adverse events had been reported,
an independent review was cartied out in 2004.5 The report
concluded that the licensing committees found it hard to
censute clinics that were not complying with guidelines.”
The report recommended that external specialist inspectors
should be used in order to ensure high quality throughout the
clinics.”* This is a similar problem to that expetienced by the
Irish Medical Council Guidelines, which had no procedure in
place to assess that the medical professional were complying

41 Human Fertilisation and Embryology Act 1990 Schedule 3, Section
8(2).

42 Evans GC (n 30) at para 13.

43 A Morris & S Nott, ‘Rights and Responsibilities: Contested
Parenthood’ (2009) Journal of Social Welfare & Family Law 31(1)
3,06.

44 Morris & Nott zbid citing D Barak-Erez, “The Delusion of
Symmetric Rights’ (1999) Oxford Journal of Legal Studies 19,
297 - 312.

45 Morris & Nott zbid.

46 ibid.

47 ibidat 7.

48 Herring (n 26) at 332.

49  http:/ /www.ptideangel.com/p140/IVF-Calculator.aspx Accessed
27/01/14.

50 Herring (n 26) at 332.

51  ibid.

52 B Toft, Independent review of the circumstances surrounding four
adverse events that occurred in the Reproductive Medicine Units at
The Leeds Teaching Hospitals NHS Trust, West Yorkshire (DoH)
(2004). Cited in Herring 7bid.

53 ibid.

54 ibid.

Bar Review February 2014

with the Guidelines, other than a full disciplinary hearing
against an individual doctor.

The HFEA has also been criticised on its research policy
for two completely different reasons. First that it does not
give the embryo enough protection, and secondly, that it is
too restricting, On the first point, pro-life groups believe
that the HFEA too easily permits research and ART entails
destroying embryos.®® On the other hand, many have said
the HFEA limits research by being buteaucratic.” Winston
complains that his clinic must employ two full time staff just
to deal with the paper work associated with 1,000 patients,
that is required by the Authority.”’

The question is whether Ireland should replicate the
HFEA? Is there even a need for Ireland to enact legislation
due to the fact that it has gone so long already without
legislation and surprisingly there has only been one case
to date highlighting this apparent gap in law? Yet, the Irish
courts left open a number of questions such as the status
of the embryo, which may encourage future cases. As the
positives and negatives of the 1990 Act have been highlighted,
it should be possible to draft better legislation in Ireland. Is
it not appropriate and straightforward to copy the positives
and rectify the negatives? The Act has been in place for so
long and has stood the test of time, surely it would be an
advantageous decision to mirror most of the Act? Research
on unused embryos will most likely not be allowed in Ireland
in the near future due to the Constitutional protection of the
unborn and the preponderance of Catholic views regarding
the embryo, accordingly Irish legislators could only select the
relative portions of the 1990 Act for now.

Conclusion

On the issue of consent forms, the English model is yet
again another good example of what Ireland might consider.
It is surprising that with its availability on the internet, the
approach in these documents has not been followed in
Ireland. Nonetheless, Evans did challenge the consent forms
but it was the forms’ clarity and preciseness that brought the
courts to their conclusion. The consent forms in Ireland
are constantly under review but it seems peculiar that they
do not try to mirror the practice in England and Wales. If
an authority was set up and it created model consent forms
similar to those of the HFEA, it could provide the Irish clinics
with some measure of certainty. Their reluctance to allow
discussion of their consent forms further demonstrates the
lack of direction and the muddied legal landscape provided
by the state. W

55 ibid at 333.

56 R Winston, Memorandum to Select Committee on Science and
Technology (TSO) (2005). Cited in Herring 7bzd.

57 ibid. Cited in Herring ibid.
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The Extradition and Expulsion of the
Mentally lll: a Schizophrenic Approach?

JOANNE WiLLIamMS BL

Introduction

In an article published in the Bar Review in December 2012,
the author discussed the judgment of the European Court
of Human Rights in Babar Ahmed & others, delivered in
April 2012." The background, in brief, was that the United
States (US) sought the extradition of the six applicants from
the United Kingdom (UK) for the purpose of prosecution
on terrorism-type charges. The applicants argued that
if extradited and convicted they would be at real risk of
treatment contrary to Article 3 of the European Convention
on Human Rights (ECHR) on account of the conditions at
the infamous US ‘supermax’ detention facilities where they
would likely serve lengthy sentences. The Strasbourg Court
held that the extradition of five of the six applicants would
not contravene the ECHR, and those five were extradited
in October 2012.2 However, the Court required further
submissions before it could decide on the case of the sixth
applicant Haroon Aswat who has a mental illness.

In April 2013, the Aswat case reached its conclusion, with
the Strasbourg Court distinguishing his case from his fellow
applicants’ on account of the current severity of his medical
condition. The Court held that on the facts before it, his
extradition would breach Article 3. A line was drawn under
the case when in September 2013, the UK Government’s
request for the case to be referred to the Grand Chamber
was refused.” This article reviews the Aswar judgment and
queries whether it marks a departure from the Court’s earlier
jurisprudence regarding the expulsion of the mentally ill.

The Aswat Case

Mzt Aswat has been indicted before the US federal courts in
respect of an alleged conspiracy to establish a jibad training
camp in Oregon. His attempts to resist his extradition to
the US were unsuccessful before the English courts* and he
lodged a complaint in Strasbourg in 2007. While his case was
pending, he was transferred from a UK general prison to a
high security psychiatric hospital and he was diagnosed with
paranoid schizophrenia. 1t was deemed appropriate to continue
his detention in a medical hospital rather than return him to
prison, for his own health and safety. The medical evidence

1 Abmad & Others v. UK [2013] 56 E.H.R.R. 1.

2 A final domestic challenge in that case was rejected: see Hamza
& Others v. Secretary of State for the Home Department [2012]) EWHC
2736 (Admin).

3 Press Release issued by the Registrar of the Court, ECHR 257
(2013), 10" September 2013.

4 See Abmad & Aswat v. Secretary of State for the Home Department | 2000]
EWHC 2927 (Admin); [2007] HR.L.R. 8.
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before the Strasbourg Court was that his condition was well-
controlled on medication in the UK psychiatric hospital and
that his participation in occupational and vocational activities
helped to prevent any significant detetioration of his mood.’
However, he had only limited insight into his illness and if
he was returned to prison, his compliance with medication
would be uncertain, particularly in the medium to long term,
and would likely lead to a relapse.®

Mr Aswat argued in Strasbourg that mentally ill patients
convicted of terrorism-related offences in the US are detained
at the notorious ADX Florence ‘supermax’ facility and that if
convicted, he would likely be housed there in a single cell and
would, at best, spend a significant part of each day alone, which
would be likely to exacerbate his mental illness. He had a history
of not eating or drinking when under stress and there was a
real risk that such behaviour would resume if extradited.” The
UK Government submitted that with his consent, Mr Aswat’s
medical records would be communicated to the US in advance
of his surrender. If surrendered, his mental health would be
relevant to every decision regarding his placement within the
US prison system and could be raised as an issue regarding his
fitness to plead. He would have a full right of access to the US’
courts and to the protections of the criminal justice system. The
US Department of Justice had furnished information to the UK
authorities on the assessment of his fitness to stand trial, his
detention pending trial and upon conviction (if relevant), and
the system and standard of mental health care available in US
institutions. The evidence before the Strasbourg Court was that
he could present evidence and make oral statements as to why he
should not be detained in ADX Florence in light of his mental
health, and the Court had before it information regarding review
procedures there. The UK Government submitted that while a
diagnosis of schizophrenia would not preclude designation to
a maximum security facility such as ADX Florence, in practice,
most inmates with this diagnosis were managed and treated in
other facilities.®

Judgment

The Strasbourg Court reiterated its well established principle
that Article 3 applies irrespective of the reprehensible
nature of the conduct of the petson in question,’ that the
detention of a person who is ill may raise issues under Article
3, that the lack of appropriate medical care may amount

o

Aswat v. UK (Application No. 17299/12, judgment of 16" April
2003) (hereafter “Aswat”), §§ 22 and 51.

Aswat, § 51.

Aswat, §§ 39-44.

Aswat, §§ 45-47.

Aswat, § 49.
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to treatment contrary to Article 3 and that in the case of
mentally ill patients, increased vigilance is required in light
of their vulnerability and their potential inability to complain
coherently or at all about their treatment. The Court recalled
that three elements are relevant to the compatibility of an
applicant’s health with his detention: (a) his or her medical
condition, (b) the adequacy of the medical assistance and
care provided in detention, and (c) the advisability of
maintaining the detention measure in view of the state of
the person’s health."” The Court seemed satisfied with the
medical evidence" but it found that its assessment of the
conditions in which he would be detained in the US was
hindered by uncertainty about where he would be housed
before or after trial, which was a matter to be determined
by the prison services. The Court was decidedly critical of
the lack of information provided on US pre-trial detention.'
It accepted that Mr Aswat would, if convicted, have access
to medical facilities and mental health services regardless
of where he was detained. However, it noted that he has
no ties with the U.S. and would face an uncertain future in
an as-yet undetermined institution. Moreover, there was
no guarantee that, if convicted, he would not be detained
in ADX Florence where he would face a highly restrictive
regime with long periods of social isolation. His case was,
therefore, distinguishable from that his fellow applicant, A4bx
Hamzawho had various physical disabilities. In the latter’s case
there was evidence that, because of his medical condition, he
would spend only a short petriod of time at ADX Florence."”

Ultimately, the Court distinguished Mr Aswat’s case on
account of the severity of his mental condition. It emphasised
that he faced expulsion to a country where he had no ties,
would be detained and would not have the support of family
and friends. It concluded that, in light of the current medical
evidence, there was a real risk that his extradition to a different
country and to a different — and potentially more hostile — prison
environment would result in a significant deterioration in his
mental and physical health. That deterioration would be capable
of reaching the Article 3 threshold."

A New Departure regarding the Mentally 1lI?

The Aswat judgment represents a high water mark for the
protection of the mentally ill under Article 3 ECHR. Perhaps
the most interesting feature of the judgmentis the manner in
which the Court distinguished the Aswar case from Bensaid,"
which also concerned the expulsion from the UK of a
man suffering from schizophrenia. Aside from that shared
characteristic, the circumstances of the Bensaid case differed
significantly from the Aswat case. Bensaid did not relate to
extradition; it was an immigration case. Mr Bensaid entered
the UK in 1989 and in 1995 he was granted indefinite leave
to remain as the spouse of a UK citizen. Around that time,
he came to the attention of the mental health services and
was involuntarily admitted to a psychiatric hospital but his

10 _Aswat, § 50.

11 Aswat, § 51.

12 Aswat, § 52.

13 Aswat, § 56.

14 Aswat, § 57.

15 Bensaid v. United Kingdom [2001] 33 E.H.R.R. 205 (hereafter
“Bensaid”).
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condition stabilised with the help of medication and he was
then released and treated as an outpatient. When he returned
to Algeria for a holiday in 1996, his permission to remain in
the UK lapsed and he was refused leave to re-enter the UK
because of suspicions that his was a marriage of convenience.

He argued that his removal from the UK would cause a full
relapse in his mental health problems, in breach of Article 3
ECHR. The evidence before the Strasbourg Court was that his
home village in Algeria was 75-80km from the nearest hospital
which treated mentally ill patients. He would no longer have
available to him as an outpatient a particular medication which
he received for free in the UK and he had no way of paying
for the drug in Algeria. He could only obtain the drug for free
in Algeria if admitted as an inpatient. He argued that his risk
of relapse, if returned to Algeria, was accentuated by the fact
that he would have to regularly undertake an arduous journey
through a troubled region to obtain medication. The Strasbourg
Court found that the suffering associated with a relapse could,
in principle, fall within the scope of Article 3 but it noted that
he was also at risk of relapse in the UK as his was a long term
illness. Ultimately, the fact that his circumstances would be less
favourable than those enjoyed by him in the UK was not decisive.
It found the risk of relapse to be “to a large extent specnlative™
and held that having regard to the high threshold set by Article
3, there was not a sufficiently real risk.

The Court in Aswat distinguished that case from Bensaid on
the basis that Mr Aswat was facing “not expulsion but extradition to
a country where he bas no ties, where he will be detained and where he will
not have the support of family and friends.”” The Court does not seem
to have attributed any weight to the fact that while Mr Bensaid
was not facing a sentence in Algeria, he was nonetheless facing
essentially involuntary admittance to a psychiatric hospital some
distance from his home and family unless he could find a way
to pay for his required medication. The most interesting aspect
of the distinction drawn between the two cases, howevet, is the
manner in which the Court approached the sufficiency of the
evidence before it.

In Aswat, the judgment of the Court gives no indication
that the applicant provided information about his personal
circumstances — his family life, means, origins, religion,
citizenship, native language etc. —and yet the Court placed a great
emphasis on the perceived lack of familial or social support in
the US. It is not clear from the judgment if the Court knew the
circumstances of his private and family life in the UK. One is also
left to speculate as to the extent of his ties to the US; if any. In
Bensaid, in contrast, the Court had before it detailed information
about the applicant’s family circumstances, religion and financial
situation; the considerable distance between his village and the
nearest relevant hospital; the fact that his family did not have
a means of transport; the drugs available at the hospital and
the price of those drugs; and the security situation in the area.
Nonetheless in Bensaid, the Court found the risk of relapse to
be speculative while in Aswat the Court placed considerable
emphasis on the lack of family support in the US, which may
have been the product of the Court’s own speculation.

The distinction drawn between the two cases also relied on
the fact that while Mr Aswat would have been detained in the
US if extradited and convicted, Mr Bensaid would not be at risk

16 Bensaid, § 39.
17 Aswat, § 58.
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of detention in Algeria. A more cynical court could have viewed
the potential incarceration of Mr Aswat as a factor which created
a more favourable outlook for his mental health than could be
expected for Mr Bensaid. The evidence was that Mr Aswat could
be expected to receive free, regular medical treatment and review
in sanitary conditions, in contrast to Mr Bensaid who faced an

inability to pay for his medication as a destitute outpatient in a
conflict-prone area. The Aswat judgment may therefore mark a
progression in Strasbourg’s approach to the protection of the
mentally ill from expulsion and, in particular, from extradition.
The Court certainly seems to have signalled a more robust
approach than it did in Bensaid more than a decade ago. W
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The Right of a Social Welfare Claimant
to seek a Revision of a Decision

DEREK SHORTALL BL*

Introduction

Since 1952,! a social welfare claimant whose claim has been
refused by a deciding officer and/or disallowed on appeal
has enjoyed a statutory right to seek to have either or both
decisions revised in the following circumstances. The decision
can be reviewed in the light of new evidence or of new facts;
where there has been any relevant change of circumstances
or; a mistake having been made with respect to the law or
the facts. There have been three consolidations? of the
Social Welfare Acts since 1952, the most recent of which is
the Social Welfare Consolidation Act 2005. Since 2005, the
statutory provisions governing revisions have been subject
to a number of amendments, the most recent of which,
contained within the Social Welfare and Pensions (No. 2)
Act 2013,? circumscribe both the circumstances in which a
claimant may invoke these provisions and the discretion to
back-date payments in revised decisions. These amendments
were introduced as a consequence* of the recent decision of

Hogan J. in C.P. v Chief Appeals Officer & ors.?

Purpose of a revision

A revision serves a number of purposes which are of
benefit to claimants, the Department of Social Protection
(DSP) and the Social Welfare Appeals Office (SWAO): it
permits unsuccessful claimants to have their claims and/or
appeals reconsidered without having recourse to making a
fresh application and/or appeal; it facilitates more effective
administration; it grants a deciding officer,® designated
person,” appeals officet® and the Chief Appeals Officer’
discretion as to the date upon which payment should
commence in the event of a successful revision; it empowers
the DSP and the SWAO to amend an eatlier decision for the

* BA, LLB, Ph.D (NUI).

1 Social Welfare Act 1952.

2 Social Welfare (Consolidation) Act 1981, Social Welfare
(Consolidation) Act 1993 and the Social Welfare Consolidation
Act 2005.

3 Which came into force on 25 December 2013.

4 Social Welfare and Pensions (No. 2) Bill 2013: Committee Stage

(Continued), 28 November 2013, where Ms Joan Burton, Minister

for Social Protection stated that:

‘Amendments Nos. 2 to 4, inclusive, address issues that
have been raised in a very recent High Court judgment
concerning the legal powers of deciding officers and appeal
officers to revise decision in certain cases.’

[2013] IEHC 512. The author acted for the applicant.

Social Welfare Consolidation Act 2005, s 302(c).

Social Welfare Consolidation Act 2005, s 325(c).

Social Welfare Consolidation Act 2005, s 319(c).

ibid.
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purpose of suspending, disallowing or reducing a claimant’s
existing payment and; provides a legal basis for the DSP to
seck repayment of any erroneous or fraudulently obtained
overpayment.'’

The parameters of a revision

The Social Welfare Consolidation Act 2005 provides for
revisions in s. 301, s. 317, s. 318 and s. 324. Section 301
grants a deciding officer of the DSP discretion to revise
his or her own decision or that of another deciding officer
or a designated person,'’ ‘at any time’ in the following
circumstances: in the light of new evidence or of new facts;'
a mistake in relation to the law or facts or;'® where there has
been a relevant change of circumstances since the decision
was given." The change of circumstance provision may only
be engaged now, post-amendment, where there is a payment
in being."” However, those claimants, not being in payment,
who invoked s. 301 prior to 25 December 2013, remain
unaffected by the amendment.'¢ A deciding officer may also
revise his or her own decision or that of another deciding
officer where an appeal is pending, provided the decision is in
favour of the claimant,'” or revise an appeal officet’s decision
where there has been a relevant change of circumstances.'
This latter provision may only be engaged now where there
is a payment in being,'” unless invoked before 25 December
2013. Where an application for a revision is unsuccessful, the
claimant may, in turn, appeal that decision to the SWAO.*
Section 317 — the subject of the C.P. judgment —
empowers an appeals officer of the SWAO to revise their
own decision or that of another appeals officer®' ‘at any time’
in the following circumstances: in the light of new evidence
or of new facts or; where there has been any relevant change
of circumstances since the decision was given. As with s. 301,
the change of circumstances provision may only be engaged

10 Social Welfare Consolidation Act 2005, s 302(a)-(b) and Part 11.

11 Social Welfare Consolidation Act 2005, s 301(2A)(as amended).

12 Social Welfare Consolidation Act 2005, s 301(1)(a)(as amended).

13 ibid.

14 Social Welfare Consolidation Act, s 301(1)(a)-(2)(a)(as amended).

15 Social Welfare Consolidation Act 2005, s 304(1)(b) (as amended
by Social Welfare and Pensions (No. 2) Act 2013, s 3).

16 Social Welfare and Pensions (No. 2) Act 2013, s 4(2).

17 Social Welfare Consolidation Act 2005, s 301(4).

18 Social Welfare Consolidation Act 2005, s 301(3).

19 Social Welfate Consolidation Act 2005, s 300(1)(b).

20 Social Welfare Consolidation Act 2005, s 301(1)(a)(ii) (as amended
by Social Welfare and Pensions (No. 2) Act 2013, s 3).

21 The appeals officer may revise their own decision of that of another
appeals officer.
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now where there is a payment in being,* unless invoked prior
to 25 December 2013. An appeals officer does not have
jurisdiction to revise a decision where there has been an error
of law® Section 318 permits the Chief Appeals Officer to
revise, ‘at any time’, any decision of an appeals officer deemed
erroneous by reason of some mistake having been made in
relation to the law or the facts. The Chief Appeals Officer
does not have power to revise a decision where there has
been a change of circumstances.

Prior to September 2011 — when the legal functions
of the HSE, in respect of its operation of the Community
Welfare Services, were transferred to the Minister for Social
Protection®* — s. 324 granted jurisdiction to an ‘employee
of the executive’® to revise determinations. Section 324
now grants ‘designated persons™
determination of another’” designated person ‘at any time’,
in respect of Supplementary Welfare Allowance payments,®
in the following circumstances: in the light of new evidence
or of new facts;?’ a mistake in relation to the law or facts®
or; where it appears to the designated person that there has
been a relevant change of citcumstances.” The change of
circumstance provision may only be engaged now, post-
amendment, where there is a payment in being,”
the provision was invoked prior to 25 December 2013. A
designated person may also revise the decision of another
designated person, where an appeal is in being, provided
the revision is in favour of the claimant® or revise an
appeal officer’s decision where there has been a relevant
change of circumstances.* This latter provision may only
now be engaged where there is a payment in being,” unless
invoked before 25 December 2013. Where an application
for a revision is unsuccessful, the claimant may appeal that

decision to the SWAQO.*

discretion to revise a

unless

22 Social Welfare Consolidation Act 2005, s 317(1)(as amended by
Social Welfare and Pensions (No. 2) Act 2013, s 4).

23 The absence of a reference to an error of law in s. 317 and the
inclusion of such a reference in s. 301, s. 318 and s. 324 affirm the
more limited parameters of s. 317.

24 Social Welfare and Pensions Act 2010, Part 4 (commenced by S.I.
471 of 2011).

25 Social Welfare Consolidation Act 2004, s 324(1).

26 Social Welfare Consolidation Act 2005, s 324(1)(as amended by
the social Welfare and Pensions Act 2008, s 18 and Schedule 1).

27  ibid.

28 The following payments are deemed to be SWA: basic
Supplementary Welfare Allowance (Social Welfare Consolidation
Act 2005, s 189); Rent Supplement (Social Welfare Consolidation
2005, s 198; Exceptional Needs or Urgent case payment (Social
Welfare Consolidation Act 2005, s 200, s 201, respectively).

29 Social Welfare Consolidation Act 2005, s 324(1)(i)(I) (as amended
by the Social Welfare and Pensions Act 2008, s 18 and Schedule
1).

30 Social Welfare Consolidation Act 2005, s 324(1) (i) (IT) (as amended
by the Social Welfare and Pensions Act 2008, s 18 and Schedule 1).

31 Social Welfare Consolidation Act 2005, s 324(1)(ii) (as amended by
the Social Welfare and Pensions Act 2008, s 18 and Schedule 1).

32 Social Welfare Consolidation Act 2005, s 324(1)(a) (as amended
by Social Welfare and Pensions (No. 2) Act 2013, s 5).

33 Social Welfare Consolidation Act 2005, s 324(2) (as amended by
the Social Welfare and Pensions Act 2008, s 18 and Schedule 1).

34 Social Welfare Consolidation Act 2005, s 324(1)(b) (as amended by
the Social Welfare and Pensions Act 2008, s 18 and Schedule 1).

35 Social Welfare Consolidation Act 2005, s 324(1)(b) (as amended
by Social Welfare and Pensions (No. 2) Act 2013, s 5).

36 ibid.
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An important feature of the power to revise is the
concomitant discretion granted to deciding officers, appeals
officers, the Chief Appeals Officer and designated persons,
as to the date from which a revised decision shall take effect.
This allows the relevant officer or designated person to
back-date or disallow a payment to any period between the
date of the original application and the date of the revision.
As a consequence of the 2013 amendment, the discretion
to back-date a claim originally disallowed can no longer be
exercised on foot of a change in circumstances — the claimant
must now make a fresh application to the Department and,
if necessary, a fresh appeal to the SWAO.

Case law

In Corcoran v Minister for Social Welfare,” Murphy J. considered
s. 300 of the Social Welfare Consolidation Act 1981, which
contained earlier versions of s. 301, s. 317 and s. 318,
observing that an aggrieved party had ‘an unlimited right
to reopen the issue “in the light of new evidence or of
new facts”””® Although obiter, the observation was wholly
consistent with the section and, for that matter, with s. 301,
s. 317, s. 318 and s. 324, insofar as these sections may be
invoked at ‘any time’. In Sheehan v Minister for Family Affairs
& Anor,” McMenamin J. noted the revisionary functions of
a deciding officer under s. 301 and observed that a negative
decision could ‘either be considered by the appeals officer,
or alternatively... be referred back to the deciding officer
for review of revision...”.* A claimant may certainly elect to
appeal or seek a revision, but equally may seek both. O’Neill
J. alluded to this in Ayavoro v HSE & Minister for Social and
Family Affairs*' noting that ‘the statutory regime... not only
provides for an appeal but, in fact, makes provision for
revision of decision...”*

Section 263 of the Social Welfare Consolidation Act of
1993 — the forerunner of s. 318 — has been referred to and
considered in a number of Superior Court cases. In Galvin v
Chief Appeals Officer,” Costello P. restated the provisions of
the section.* In Castleisland Cattle Breeding Society v Minister for
Social and Family Affairs,” the Supreme Court addressed the
temporal scope of s. 263, stating that: ‘Under the provisions
of s. 263 of that Act ‘the Chief Appeals Officer” may, at
any time, revise any decision of an appeals officer...”.*
Further, that although it did not confer a ‘double appeal’, the
Chief Appeals Officer could, where facts were insufficient
or ambiguous, ‘require additional evidence*” In Maber v
Minister for Social Welfare® the Supreme Court again addressed
the temporal effect of s. 263, holding that ‘it is clear... that
the Chief Appeals Officer may “at any time” review any

37 [1991] 21R 175.
38 ibid. at 183.

39 [2010] IEHC 4.
40 7bid. at para 10.
41 [2009] IEHC 66.
42 ibid.

43 [1997] 3 IR 240.
44 At 249.

45 [2004] IESC 40.
46 ibid.

47 [2004] IESC 40.
48 [2008] IESC 15.
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> 49

decision’.* The applicant/appellant’s appeal to the SWAO
had been disallowed in 2000 and his case heard in the
Supreme Court in 2008. In spite of a gap of eight years, the
appellant’s case was remitted to the Chief Appeals Officer
for revision. The effect of which was that the Chief Appeals
Officer had discretion as to whether or not to revise the
eatlier decision and discretion to determine the date from
which any revision would take effect.

In the High Coutt, in Minister for Social, Community and
Faniily Affairs v Scanton,® a case primarily concerned with the
retrospective recovery of payments erroneously allowed,
Laffoy J. observed that ‘in broad terms, a deciding officer or
an appeals officer had a discretion as to the date on which a
revised decision should take effect...”.%!

C.P. v Chief Appeals Officer
In C.P. v Chief Appeals Officer & ors,”* Hogan J. addressed the

question of whether or not there was an implied temporal
limitation, in s. 317, to the exercise of a claimant’s right
to a revision and whether or not there was a distinction
to be drawn between claimants with a payment in being
and those whose claims had been disallowed and deemed
closed. Section 317, as noted above, empowers an appeals
officer to revise, at any time, his or her own decision or
that of another appeals officer, where the earlier decision
was erroneous in the light of new evidence or new facts or
where there has been a change of circumstances. In C.P. and
four other similar judicial review applications the applicants
had sought to invoke the provisions of s. 317 on the basis
of new evidence and/or on the basis that there had been a
change of circumstances. The SWAO acknowledged that
there was new evidence but refused to remit the matter back
to an appeals officer for consideration on the basis that the
appropriate remedy was a fresh application to the DSP. In
the four other cases, the primary reason given by the SWAO
for refusing to permit the applicants to invoke s. 317 was the
passage of time from the determination of the appeal to the
date upon which the revision had been sought. In C.P. there
was a gap of 11 months. The applicants in all five cases were
the parents of special needs children, who had applied for
Domiciliary Care Allowance.

The respondents sought to limit the application of s.
317 to cases in which payment was in being or ‘live’,” on
the basis that those powers could not be exercised where
a case was deemed to be closed. Further, that there was
an implied limitation which permitted the respondent to
impose a cut-off date or temporal limitation and refuse to
revise earlier adverse decisions,” in the premises that the
absence of a limit on the backdating of claims would have
serious administrative and financial implications for the DSP.*
Hogan J. first observed that in the absence of a provision
such as s. 317, the appeals officer would be functus officio and
administratively final, irrespective of the circumstances,

49 ibid.

50 [2001] 1 LR. at 64.
51 ibid. at 76.

52 [2013] IEHC 512.
53 Atpara9.

54 At para 10.

55 Atpara 11.
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but that the Oireachtas clearly recognised that, given the
special nature of social security claims and the ever-changing
circumstances of claimants, it would be desirable that the
appeals officer should have the power to re-open appeals in
certain circumstances.® Hogan J. then considered whether
or not an appeals officer had a jurisdiction to exercise the
revising powers under s. 317 to re-open an appeal adverse to
a claimant after an interval of several months and held that:

‘At first blush it is difficult to see why the Appeals
Officer should not have such a jurisdiction in view
of the express language of s. 317 which provides
that this revision may be done “at any time”. This is
very straightforward language which clearly provides
that the power to re-open otherwise concluded
appeals decision is not directly limited by temporal
constraints.”’

Hogan J. went on to consider the Supreme Court decision in
Maberand held that the dicta of Denham J. in Maher governed
the interpretation which must be ascribed to the words ‘at
any time’ in s. 317, and that:

‘In these circumstances I am accordingly coerced to
conclude that the Department has failed to operate the
section in the manner which was plainly intended by
the Oireachtas. The criteria which were in fact applied
in refusing to consider this revision application under
s. 317 have no proper legal basis. It follows, therefore,
that I must hold that the Appeals Office erred in law
in declining to entertain this application for a review
based on new evidence of the eatlier decision of the
Appeals Officer dated 28th August, 2012. Section 317
of the 2005 Act clearly confers such a jurisdiction to
entertain revision applications of this nature in cases
where new evidence has been presented.”®

Hogan J. also rejected the respondents’ argument that there
was a distinction between claimants in payment and those
whose claims were disallowed, such as the applicant:

‘...the distinction sought to be drawn by the
Department between cases which are in payment
and those which are not has simply no basis in law.
Section 317 does not make distinctions of this nature
and nor does it distinguish between cases which are
“live” and those which are not.”®

Conclusion

On foot of the decision in C.P, s. 301, s. 317 and s. 324
have been amended in a somewhat hurried fashion, which
attracted the criticism of some public interest organisations.”

56 At para 13.

57 At para 15.

58 At para 24.

59 At para 23.

60 See Michael Farrell (Senior Solicitor, FLAC) Comment on Social

Welfare Case, 8 January 2014:

‘With remarkable speed the Department drafted
amendments to the main Social Welfare Act to support
their position, tacked them onto a Pensions Bill that was
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The effect of which is that, where a claim is disallowed,
deciding officers, designated persons and appeals officers no
longer have the power to revise that decision on the basis
of a change of circumstances. The claimant must now make
a fresh application to the DSP. Although this is broadly in
line with legislative provisions in the UK,*" a more effective
and fairer way of amending the legislation would have been
to insert a provision into the Act of 2005 to the effect that
where a payment was disallowed and there is a subsequent
change of circumstances the payment may only be back-dated
to the date on which the change of circumstance occurred.
This would have avoided the need for fresh applications to
the DSP and fresh appeals to the SWAO — and with it the
inconvenience and delay to claimants and administrative
burden on the DSP and SWAO — while, at the same time,
protected the DSP from the unquantifiable financial liability
which the DSP asserted might arise on foot of an unlimited
discretion to back-date previously disallowed claims.

already going through the Oireachtas, and got them passed
and signed into law by Christmas with minimal debate.
The amendments were highly technical and there was no
time for, or even attempt to have a public consultation or
debate on the issue’

Available at <http://www.pila.ie/bulletin/january-2014/8-

january/guest-article-by-flac-senior-solicitor-michael-farrell-

comment-on-social-welfare-case-update/>.

61 Social Security Act 1998, s 8(2).

The amendments are limited to revisions where there has
been a change in circumstances.”® Thus it remains open to
a claimant, whose application was, or is, disallowed, to seek
a revision on the basis of new evidence or new facts or by
reason of some mistake having been made in relation to the
law or the facts, at any #ime. It is submitted that any further
proposed amendments® to these important provisions —
which been extant for more than half a century and have
survived unscathed in mote straitened times than these —
deserve a greater degree of consultation and debate than
that which preceded the Social Welfare and Pensions (No.
2) Act2013. =

62 Inthe context of Domiciliary Care Allowance by example, a change
in circumstance implies an increased level in the care needs of a
claimant’s child since the date of the disallowed claim. Applications
for revisions are routinely supported by further or better medical
reports, the contents of which might be deemed to constitute
either a change of circumstances or new evidence or new facts.

63 Social Welfare and Pensions (No. 2) Bill 2013: Committee Stage
(Continued), 28 November 2013, where Ms Joan Burton, Minister
for Social Protection stated that:

‘...in the aftermath of the High Court decision I have
asked officials of the Department to carry out a more
wide-ranging review of the legislation on social welfare
decisions. I will bring forward any necessary legislation
at a later date”

At the launch of Family Law by Louise Crowley, left to right: Dr Lonise Crowley, Professor Ursula Kilkelly, Head, College of Business and Law
and His Honour Judge David Riordan, Judge of the Circuit Conrt. The lannch took place on 6 February 2014 in UCC. Family Law in published
by Thomson Reuters Round Hall.
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plaintiff entitled to judgment — Whether
misrepresentation — Whether lack of
consideration — Whether past consideration
— Whether duress — Whether economic
duress — Whether consent wrongfully
obtained — Whether commercial bargaining
or illegitimate pressure — Curtis v Chemical
Cleaning and Dyeing Co [1951] 1 KB 805;
Murphy v Timms [1987] 2 Qd R 550; Reid
Murray Holdings 1.td v David Murray Holdings
Pty Lrd [1972] 5 SASR 386; B&>S Contracts
and Design Ltd v Victor Green Publications
Ltd [1984] ICR 419 considered —E/der
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27/6/2012) [2012] IEHC 258

Walsh v Financial Services Ombudsman

Library Acquisitions

Phillips, Jonathan Mark

Elliott Nicholas

Odgers, John

Byles on bills of exchange and cheques
29th ed

London : Sweet & Maxwell, 2013
N306.2

Goode, Roy

Gullifer, Louise

Goode on legal problems of credit and
security

5th ed

London : Sweet & Maxwell, 2013

N303.2

Acts

Credit ReportingAct 2013

Act No. 45 of 2013

Signed on 23 December 2013

Statutory Instruments

Central Bank act 1942 (Financial Services
Ombudsman Council) levies and Fees
regulations 2013

SI1477/2013

BUILDING LAW

Articles

Hussey, Anthony
Manufacturing consent

2013 (Dec) Law Society Gazette 36

Acts

Pyrite Resolution Act 2013
Act No. 51 of 2013

Signed on 25" December 2013

Statutory Instruments

Pyrite resolution act 2013 (commencement)
order 2014

S11/2014

Pyrite resolution act 2013 (establishment
day) order 2014
S12/2014

Page ii

BUSINESS

COMPANY LAW

Statutory Instruments

Industrial development (Science
Foundation Ireland) (amendment) act 2013
(commencement) order 2013

SI 448/2013

Industrial development (Science Foundation
Ireland) (strategic areas of opportunity)
regulations 2013

SI476/2013

CHILDREN
Library Acquisitions

Bainham, Andrew

Gilmore, Stephen

Children: the modern law

4th ed

Bristol : Jordan Publishing, 2013
N176

Schuz, Rhona

The Hague child abduction convention: a
critical analysis

Oxford : Hart Publishing, 2013
M543.4.Q11

Articles

Coolican, Carol Anne
Child care reporting project lifts secrecy veil
2013 (Dec) Law Society Gazette 18

Ross, Hamish

CRC general comment 14 on the right of the
child to have his or her best interests taken
as a primary consideration

2013 (4) Irish family law journal 112

Arnold, Samantha

European core standards for guardians of
separated children in context: Ireland

2013 (31) (18) Irish law times 268 [part I]
2013 (31) (19) Irish law times 278 [patt 2]
2013 (31) (20) Irish law times 294 [part 3]

COMMERCIAL LAW

Articles
Heslin, Mark

Commercial relationships and the criminal
law — an analysis of private criminal
prosecutions

2013 (20) 11 Commercial law practitioner
247

COMMUNICATIONS

Statutory Instruments

Communications regulation (financing
of provision of universal postal service)
regulations 2013

SI469/2013

Wireless telegraphy (1800 MHz and
preparatory licences in the 1800 MHz
band) regulations, 2013

SI 563/2013

Derivative action

Application for leave — Test to be applied
— Rule in Foss v Harbottle — Exceptions
to rule in Foss v Harbottle — Claim that
majority shareholders not acting in interests
of company — Wrongdoers in control of
company — Acts of fraudulent character
or moral turpitude— Alleged breach of
fiduciary duties — Alleged failure to exercise
powers bona fide in interests of company —
Alleged exercise of powers in furtherance of
personal interests — Fraud against minority
— Onus of proof on applicant — Absence
of cogent evidence of wrong done to
company — Realistic prospect of success
of proposed derivative action — ‘Interests
of justice’ as exception to rule in Foss v
Harbottle — Whether fraud on minority —
Whether acts of fraudulent character or
moral turpitude — Whether onus of proof
discharged by applicant — Whether proposed
detivative action had realistic prospect of
success — Whether applicant made out
case for intervention of court — Fanning v
Murtagh [2008] IEHC 277, [2009] 1 IR 551,
Glynn v Owen [2007] IEHC 328, (Unrep,
Finlay Geoghegan ], 5/10/2007); Crindle
Investments v Wymes [1998] 4 IR 567
applied — Foss v Harbottle [1843] 2 Hare 416
and Barrett v Duckett [1995] 1 BCLC 243
followed — Prudential Assurance Co Ltd v
Newman Industries Ltd (No 2) [1982] 1 Ch
204 distinguished — Biala Pty Ltd v Mallina
Holdings Itd [1993] ASCR 785 and Pavlides
v Jensen [1956] Ch 565 considered — Rules
of the Superior Courts (Derivative Actions)
2010 (SI 503/2010), O 15 — Application
dismissed (2012/5IA — Kelly ] —27/7/2012)
[2012] IEHC 332
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Interlocutory injunction — Oppression
— Articles of association — Petitioners
secking injunction restraining termination
of directorship of fifth petitioner pending
full hearing — Petitioners seeking preliminary
reference to Court of Justice of European
Union — Whether serious issue to be tried —
Whether injunction appropriate — Whether
preliminary reference appropriate — Campus
Oil v Minister for Industry (No 2) [1983] IR 88
applied — McGilligan v O’Grady [1999] 1 IR
346 distinguished — Companies Act 1963
(No 33), s 205 — Treaty on the Functioning
of the European Union, art 267 — Reliefs
refused (2013/36COS — Gilligan J —
27/3/2013) [2013] IEHC 129

Dowling v Cook

Dissolution

Application that dissolution of company
be declared void — Company struck off for
failure to make annual returns — Default
— Standing of petitioner to seek order —
Whether interested person — Indemnification
of company for legal proceedings — Attitude
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of Registrar of Companies — Attitude of
Revenue Commissioners — Form of order —
Whether order restoring company to register
to be made — In Re Belmont &Co Ltd [1952]
1 Ch 1 and In re Test Holdings (Clifton) Ltd
[1970] 1 Ch 285 considered — Companies
Act 1963 (No 33), s. 310 (1) — Companies
(Amendment) Act 1982 (No 33), s 12(3) —
State Property Act 1954 (No 25) s 28 — Order
declaring dissolution void (2013/146COS —
Laffoy J —24/7/13) [2013] IEHC 364

Re Command Financial Services Limited

Examinership

Ex parte appointment of interim examiner
—Previous appointment of receiver by bank
invalid- Application by bank to set aside
appointment of examiner — Practice and
procedure — Provisional nature of order
appointing interim examiner — Whether
failure to furnish letter of consent de mininus
— Whether failure to trade immediately
following appointment of examiner evidence
of lack of candour — Exclusion of directors
from day to day running of company —
Whether unusual circumstances justifying
appointment of interim examiner — Whether
time provided by bank for repayment of
loan realistic and reasonable — Three day
time period for making of application
for appointment of examiner — Whether
appropriate to set aside ex parte order for
non-disclosure by petitioners —Monaghan
UDC v Alf-A-Bet Promotions 1.4d [1980] ILRM
64; DK v Crowley [2002] 2 IR 744; Dellway
Investments Ltd v National Asset Management
Ageney [2011] IESC 14, [2011] 4 IR 1; Doyle
v Gibney [2011] IEHC 10, (Unrep, Hogan
J, 18/1/2011); Re Custom House Capital 1.td
[2011] IEHC 298, [2011] 3 IR 323; O(A) »
Minister for Justice and Law Reforn [2012] IEHC
1, (Untep, Hogan J, 6/1/2012) considered —
Companies (Amendment) Act 1990 (No 27),
ss 2, 3 and 3A — Companies Act 1990 (No
33), s 180 — Companies (Amendment) (No
2) Act 1999 (No 30), s 9 — Order set aside
(2013/129COS & 2013/143COS — Hogan
J—9/4/2013) [2013] IEHC 157

In re Belohn Ltd

Practice and procedure

Statutory interpretation — Winding up —
Petition to wind up pursuant to s 213(f) of
Act of 1963 — Discretion — Whether court
entitled to make orders other than granting
or dismissing petition — Companies Act 1963
(No 33) ss 205, 213 and 216 — Ruling given
(2012/551COS — Chatleton | —25/3/2013)
[2013] IEHC 147

In re Dublin Cinema Group 1td

Receivership

Interlocutory injunction — Application
for order restraining defendants from
interfering with activities of receivers —
Alleged failure to cooperate with receivers
— Alleged obstruction of receivership by
taking physical possession of property and
intimidating tenants — Whether letter of

Legal Update February 2014

demand propetly served — Whether bank
acted ultra vires articles of association
— Whether receivers lawfully appointed —
Deed of appointment signed and delivered
under power of attorney — Whether repeal
of Conveyancing and Law of Property
Act 1881 affected validity of provision of
mortgage enabling appointment of receiver
— Injunctive relief — Applicable principles
— Whether fair issue to be tried — Whether
damages adequate remedy — Balance of
convenience — Safeera Ltd v Wallace
(Unrep, Mortis P, 12/7/1994); Kavanagh v
Lynch [2011] IEHC 348, (Unrep, Laffoy J,
31/8/2011) and Campus Oil Ltd v Minister
for Industry and Energy (No.2) [1983] IR 88
considered — Land and Conveyancing Law
Reform Act 2009 (No 27), ss 8 and 64 (2)
(b) — Conveyancing and Law of Property Act
1881 (44 & 45 Vic ¢ 41), s 19 — Powers of
Attorney Act 1996 (No 12), s 17(1) — Statute
of Frauds (Ireland) 1695 (23 & 24 Vict ¢
154), s 2 — Interlocutory injunction granted
(2013/7806P — McDermott ] — 11/9/13)
[2013] IEHC 423

Dowdall v O’Connor

Receivership

Interlocutory injunction — Application
for order restraining defendants from
obstructing receiver — Lease granted without
consent of mortgagee — Whether receiver
validly appointed — Significance of repeal of
Conveyancing Act 1881 — Whether tenant
in occupation under lease granted without
consent could rely on lease against receiver
— Whether arguable defence — Whether
tenant entitled to remain in occupation
— Campus Oil principles — Balance of
convenience — Fennell v N17 Electrics
Limited (in liquidation) [2012] IEHC 228,
(Unrep, Dunne J, 11/5/2012); Iron Trades
Employers Assurance Association Limited
v Union Land and House Investors Limited
[1973] Ch 313; In Re O’Rourkes Estate
[1889] 23 LR IR 497; Taylor v Ellis [1960]
1 Ch 368; ICC Bank Plc v Vetling [1995]
1 IRLM 123; Start Mortgages Limited
v Gunne and Others [2011] IEHC 275,
(Unrep, Dunne J, 25/7/2011); McEnery v
Sheahan [2012] IEHC 331, (Unrep, Feeney
J, 30/7/2012); Kavanagh v Lynch [2011]
IEHC 348 (Unrep, Laffoy J, 31/8/2011);
Silven Properties Ltd v Royal Bank of
Scotland [2003] EWCA Civ 1409, [2004] 1
WLR 997; In Re Offshore Ventilation (1998)
5 BCC 160; Ratford v Northhavon District
Council [1987] QB 357; In Re Piacentini
[2003] QB 1497; Gaskell v Gosling [1896]
1 QB 669; Medforth v Blake [2000] Ch.
86; Raja v Austin Gray [2003] 1 EGLR 91;
Gomba Holdings UK Ltd v Homan [1986]
1 WLR 1301; Gomba Holdings UK Ltd v
Minories Finance Ltd [1988] 1 WLR 1231
and ICC V Verling and Others; Lowe v
Burns [2012] IEHC 162, (Untep, Laffoy ],
17/4/2012) considered — Conveyancing and
Law of Property Act 1881 (44 & 45 Vic ¢

41), s 18 — Orders granted (2013/4877P —
Birmingham J —31/7/13) [2013] IEHC 380
Ferris v Meagher

Shareholders

Compromise between company and
creditors — Scheme of arrangement —
Approval of court — Test to be applied —
Whether sufficient steps taken to identify
and notify interested parties — Whether
statutory requirements complied with —
Whether classes of creditors or shareholders
propetly constituted — Whether any presence
of coercion — Whether intelligent and honest
man might reasonably approve scheme —
Whether scheme proposed and conducted
in compliance with Irish Takeover Rules
— Whether allegations of wrongdoing and
illegality substantiated — Whether adequate
information to sharcholders regarding
financial transactions — Whether allegations
of anti-competitive practices substantiated —
Whether objectors could ventilate claims in
dormant proceedings — Whether sufficient
information on proxy voting procedures
furnished to shareholders — Whether any
valid objections to scheme of arrangement
— In re Colonia Insurance (Ireland) Ltd
[2005] IEHC 115, [2005] 1 IR 497 and In re
Depfa Bank plc [2007] IEHC 463 (Untep,
Kelly J,2/10/2007) followed — In re English
Scottish and Australian Chartered Bank
[1893] 3 Ch 385; In re Osiris Insurance Ltd
[1999] 1 BLCL 182 and In re TDG plc [2008]
EWHC 2334 (Ch), [2009] 1 BCLC 445
approved — Companies Act 1963 (No 33), ss
74,201, 205 — Takeover Panel Act 1997 (No
5) —Irish Takeover Panel Act 1997, Takeover
Rules 2007 — Relief granted (2012/50COM
& 2012/196COS — Kelly J — 16/5/2012)
[2012] IEHC 194

In re Readymix ple

Winding up

Petition — Locus standi — Whether fully paid
up contributory had /locus standi to bring
petition — Whether company solvent —
Whether company unable to pay its debts
as they fall due — Brolrik v Sambab [2001]
NSWSC 1171, (Unrep, New South Wales
Supreme Court, Barrett J, 17/12/2001); Re
Chesterfield Catering Co 1td [1977] Ch 373;
Clarit-Email Technology Partnership LLLP v
Vernillion International Investments 1.td [2009)]
EWHC (Ch) 388, [2009] BPIR 762; Re a
Company [1983] BCLC 492; In re Connemara
Mining Co Ltd [2013] IEHC 123, (Untep,
Laffoy J, 25/2/2013); Re Crigglesone Coal
Co Ltd [1906] 2 Ch 327; Crowley v Northern
Bank Finance [1981] IR 353; Re Expanded
Plugs Ltd [1966] 1 WLR 514; H Albert de
Bary and Co N1 v O’Mullane (Unrep, Barron
J, 2/6/1992); Re Irish Tonrist Promotions 1.td
(Untep, Kenny J, 22/4/1974); Re La Plagne
L2011 IEHC 91, [2012] 1 ILRM 2031 Re
Newman & Howard 1.td [1962] Ch 257; In re
Othery Construction 1.td [1966] 1 All ER 145
and Re Rica Gold Washing Company (1879)
11 Ch D 36 considered — Companies Act
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1963 (No 33), ss 213, 214, 215 & 216 —
Petition dismissed (2013/30COS — Laffoy
J—10/5/2013) [2013] IEHC 225

Re Connemara Mining Company ple

Winding up

Practice and Procedure — Defendant
company in liquidation — Leave to commence
proceedings — Constitutional right of access
to courts — Whether court has jurisdiction
to retrospectively grant leave to commence
proceedings against company in liquidation
— Bank of Ireland v Colliers International UK
ple [2012] EWHC 2942 (Ch), [2013] 2 WLR
895; Boyd v Lee Guinness [1963] N1 49; Canada
(Wheat Board) v Krupski 26 CBR (3d) 293;
Re H Kyosan Eng Co Ltd [1972] VR 403;
In re Hutton (A Bankrupt) [1969] 2 Ch 201;
Macauley v Minister for Posts and Telegraphs
[1966] IR 345; Murphy v Greene [1990] 2 1.R.
566, [1991] ILRM 404; Re National Employers
[1995] 1 BCLC 232; The Queen v Lord Mayor
of London. Ex Parte Boaler [1893] 2 QB 1406;
Rendall v Blair 45 Ch 139; In re Saunnders (A
Bankrupt) [1997) Ch 60; In re Taylor [2006]
EWHC 3029 (Ch), [2007] Ch 150; Re Testro
Bros Consolidated 1.td [1965] VR 18; In re
Wanzer, Limited [1891] 1 Ch 305; Wilson v
Banner Scaffolding 1.td The Times, 22 June,
1982 — Companies Act 1963 (No 33),s 222 —
Retrospective leave granted (2012/277COS
— Finlay Geoghegan | — 15/4/2013) [2013]
IEHC 256

Re MJBCH Ltd (in liguidation)

Winding up

Interlocutory injunction — Defendant
creditor seeking winding up of company for
failing to discharge debt — Plaintiff company
seeking to restrain defendant — Claim that
no debt due to defendant when demand
served — Building agreement — Service of s
214 demand premature — Indebtedness not
demonstrated to court — Whether defendant
entitled to seek winding up of company —
Whether debt due and owing — Whether
indebtedness demonstrated to court —
Whether plaintiff entitled to injunction
restraining defendant — Companies Act
1963 (No 33) ss 213 and 214 — Truck and
Machinery Sales 1.td v Marubeni Komatsu 1.td
[1996] 1 IR 12; Re WMG Toughening 1.td (No
2) [2003] 1 IR 389 and Campus Oil Ltd v
Minister for Industry and Energy (No 2) [1983]
IR 88 applied — Ewerald Portable Building
Systems Ltd [2005] IEHC 301, (Unrep,
Clarke J, 3/8/2005) and Re Bayoi/ $.A [1999]
1 WLR 147 considered — Relief granted
(2012/11239P — Laffoy ] — 7/12/2012)
[2012] IEHC 525

White Cedar Developments Ltd v Cordil
Construction Ltd

Winding up

Petition to wind up company — Whether
court entitled to postpone making of
order to facilitate trading out of difficulty —
Insolvent company — Inability to pay debts —
Whether petitioner estopped by acceptance
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of sum paid by company — Jurisdiction
to adjourn petition — Interests of other
creditors — Distinction between winding
up process and examinership — Safeguards
of examinership process — Re Genport Ltd
(Unrep, McCracken J, 21/11/1996); Re La
Plagne Ltd [2011] IEHC 91, [2012] 1 ILRM
203; Re Burren Springs Ltd [2011] IEHC
480, (Unrep, Laffoy ], 19/12/2011); Re Bula
Ltd [1990] 1 IR 440 and Re Gallium Ltd
[2009] IESC 8, [2009] 2 ILRM 11 considered
— Companies Act 1963 (No 33), ss 213(e),
214, 214(a) and 216(1) — Order granted
(2013/332COS —Hogan ] —9/9/13) [2013]
IEHC 399

Re Heatsolve Limited

Library Acquisitions
Hollington, Robin

Shareholders’ rights

7th ed

London : Sweet & Maxwell, 2013
N263

Articles

McCarthy, Ibar
Directors’ injunctions
18 (6) 2013 Bar review 121

Flood, Alec
Laying siege to the corporate veil
18(5) 2013 Bar review 92

Acts

Companies (Miscellaneous Provisions) Act
2013

Act No. 46 of 2013

Signed on 24* December 2013

Statutory Instruments

European Communities (mergers and
divisions of companies) (amendment)
regulations 2013

SI399/2013

COMPETITION LAW
Library Acquisitions

Lianos, Ionnis

Geradin, Damien

Handbook on European competition law:
enforcement and procedure

Cheltenham: Edward Elgar Publishing
Limited, 2013

W110

Lianos, lonnis

Geradin, Damien

Handbook on European competition law:
substantive aspects

Cheltenham : Edward Elgar Publishing
Limited, 2013

W110

CONSTITUTIONAL LAW

Habeas corpus

Detention under solitary confinement —
Whether manifest breach contravention

of duty to protect person — Whether
entitlement to immediate release — Detention
under solitary confinement at own request
— Personal concerns for safety — Protection
of person — Obligation to ensure dignity
of person — Difficulties inherent in prison
management — Supervisory jurisdiction
of courts — Whether present detention
violated constitutional guarantee — Kinsella v
Governor of Mountjoy Prison [2011] IEHC
235 [2012] 1 IR 467; Creighton v Ireland
[2010] IEHC 50, (Untep, SC, 27/20/2010);
The State (Richardson) v Governor of
Mountjoy Prison [1980] ILRM 82 and
Ireland v United Kingdom (1978) 2 EHRR
25 considered — Constitution of Ireland
1937, Article 40.3.2 and Article 40.4.2 —
Prison Rules 2007 (SI 252/2007), rule 63 —
Non-Fatal Offences against the Person Act
1997 (No 26) ss 2,3 and 4(1)- Application
refused (2013/5SSP — Hogan | — 16/7/13)
[2013] IEHC 334

Connolly v Governor of Wheatfield Prison

Legality of detention

Applicant charged with assault — Psychiatric
finding that applicant unfit to be tried —
Otder of District Court for applicant to
be taken into care as inpatient of Central
Mental Hospital — Refusal of Central Mental
Hospital to comply with District Court
order — Taking of applicant into custody
by gardai— Whether detention legal — Best
practice when psychiatric report requested
— Duty of legal representatives to court —
Oladapo v Governor of Cloverhill Prison [2009]
IESC 42 (Unrep, SC, 20/5/2009) considered
— Mental Health Act 2001 (No 25), s 12 —
Criminal Law (Insanity) Act 2006 No 11),
s 4 — Criminal Law (Insanity) Act 2010
(No 40) — Release ordered (2012/2143SS —
MacEochaidh J — 8/2/2013) [2013] IEHC
88

B(A) v Commissioner of An Garda Siochina

Legality of detention

Criminal J]aw — Remand in custody — Delay
— Directions of DPP — Service of book
of evidence — Whether delays infringed
applicant’s right to expeditious trial —
Whether delay rendered detention unlawful
— Whether bail conditions too onerous —
Whether time limit for service of book of
evidence applied to indictable only offences
— Whether length of time taken to prepare
book of evidence unreasonable — Whether
District Judge entitled to remand applicant in
custody — Whether District Judge aware of
time spent in custody — Farrell v Judge Brown
[2012] IEHC 54, (Unrep, Peart J,7/2/2012)
followed — Criminal Procedure Act 1967 (No
12), s 4 — Criminal Justice Act 1999 (No 10),
s 9 — Criminal Procedure Act 2010 (No 27),
s 37 — Constitution of Ireland 1937, Articles
Article 40.4.1° & 40.4.2° — Application
refused (2012/342SS — Peart ] —30/3/2012)
[2012] IEHC 160

Fitzpatrick v Governor of Castlerea Prison
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Legality of detention

Chinese national — Belief of immigration
officer that applicant in breach of terms
of visa — Refusal of leave to land in State
— Arrest and detention in airport terminal
— Statutory interpretation — “Prescribed
place” — Whether refusal of leave to land
lawful — Whether subsequent arrest and
detention lawful — Kadri v Governor of
W heatfield Prison [2012] IESC 27, [2012] 2
ILRM 392 applied — Immigration Act 2003
(No 26), s 5—Immigration Act 2004 (No 1),
s 4 —Release ordered (2013/405SS — Hogan
J—27/3/2013) [2013] IEHC 134

Ni v Garda Commissioner

Legality of detention

Mental health — Psychiatric illness —
Recommendation of involuntary admission
by medical practitioner following meeting
with family members — Failure to carry
out out examination of applicant prior to
recommendation — Applicant detained by
respondent — Whether detention unlawful —
MZ v Khattak [2008] IEHC 262, [2009] 1 IR
417 and Y(X) v Clinical Director of St Patrick’s
University Hospital [2012] IEHC 224 (Unrep,
Hogan |, 8/6/2012) distinguished — RL »
Clinical Director of St Brendan’s Hospital [2008]
IEHC 11, [2008] 3 IR 296 and EH v Clinical
Director of St Vincent’s Hospital [2009] IESC
46, [2009] 3 IR 774 considered — Mental
Health Act 2001 (No 25), ss 1, 10, 12 and
14 — Release ordered (2013/4958S — Hogan
J—25/3/2013) [2013] IEHC 132

O(S) v Clindcal Director of the Adelaide and Meath
Hospital of Tallaght

Legislation

Application for declaration that Criminal
Justice Act 1999, s 41 of invalid — Statutory
offence of intimidation of witnesses in
course of criminal proceedings — Provision
that proof of threat to witness evidence
that made with intention to pervert
course of justice — Claim that proof of
actus reus evidence of specific mens rea
and capable of amounting to sufficient
evidence for conviction — Presumption of
constitutionality — Absence of onus on court
to accept evidence — Absence of obligation
to draw inferences — Whether burden of
proof of elements of offence remained
on prosecution — Whether provision
incompatible with European Convention
on Human Rights — Proportionality —
McGowan v Carville [1960] IR 330; CC v
Ireland [2005] IESC 48 & [2006] IESC 33
[2006] 4 IR 1; Re Employment Equality
Bill 1996 [1997] 2 IR 321; R v Vaillancourt
[1987] 2 SCR 636; R v Oakes [1986] 1 SCR
103; O’Leary v Attorney General [1993] 1
IR 102; Hatdy v Ireland [1994] 2 IR 550;
Meadows v Minister for Justice [2010] IESC
3, [2010] 2 IR 701; Telfner v Austria (App
33501/96) (Unrep, ECtHR, 20/3/2001);
Salabiaku v France (App 10519/83) (1988)
13 EHRR 379; Rock v Ireland [1997] 3 IR
484; BEast Donegal Co-operative Livestock
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Marts Limited v Attorney General [1970]
IR 317 and McDonald v Bord na Gcon
[1965] IR 217 considered — Criminal
Justice Act 1999 (No 10) ss 41(1), 41(3)
and (5) — Constitution of Ireland, article
38 — European Convention on Human
Rights and Fundamental Freedoms, art 6 —
European Convention on Human Rights Act
2003 (No 20), ss 3(2) and 5 — Relief refused
(2013/5193P — Gilligan ] — 31/5/13) [2013]
IEHC 357

MeNulty v Ireland

Personal rights

Immigration — Deportation — Indefinite
effect — Family rights — Married couple —
Integrity of asylum system — Proportionality
— Whether indefinite deportation
proportionate to object — Whether
indefinite deportation contrary to European
Convention on Human Rights — Judicial
review — Leave — Substantial grounds —
MAU v Minister for Justice [2010] IEHC 492
(Unrep, Hogan ], 13/12/2010); North Western
Health Board v HIV [2001] 3 IR 622; AO v
Minister for Justice [2012] IEHC 79, (Unrep,
Hogan J, 17/1/2012); TC v Minister for Justice
[2005] IESC 42, [2005] 4 IR 109; Osayande v
Minister for Justice [2003] IESC 3, (Unrep, SC,
23/1/2003), PS v Minister for Justice [2011]
IEHC 92, (Unrep, Hogan ], 23/3/2011);
XA v Minister for Justice [2011] IEHC 397,
(Unrep, Hogan J, 25/10/2011); Laurentin v
Minister for Justice [1999] 4 IR 92; In re Article
26 and the 1llegal Immigrants (Trafficking) Bill
7999 [2000] 2 IR 360; Meadows v Minister
Jor Justice [2010] IESC 3, [2010] 2 IR 701;
Collooney Pharmacy 1.td v North Western Health
Board [2005] IESC 44, [2005] 4 IR 124;
Leontiava v DPP [2004] IESC 37, [2004] 1
IR 591; The State (Quinn) v Ryan [1965] IR
705 John Grace Fried Chicken Litd v The Catering
Joint Labour Committee [2011] IEHC 277,
[2011] 3 IR 211; Heaney v Ireland [1994] 3
IR 593; Emre v Switzerland (No 1) (App No
42034/04) (Unrep, ECHR, 22/5/2008);
Antwi v Norway (App No 26940/10) [2012]
ECHR 259; Emre v Switzerland (No 2) (App
No 5056/10) (Unrep, ECHR, 11/1/2012);
Nunez v Norway (App No 55597/09) [2011]
ECHR 1047; Omoregie v Norway (App No
265/07) [2008] ECHR 761 and Radovanovic
v Austria (App No 42703/98), [2004] ECHR
169 considered — Pok Sun Shum v Ireland
[1986] ILRM 593 and Oshekn v Ireland [1986]
IR 733 doubted — Aliens Order 1946 (SI
395/1946) — Rules of the Supetior Courts
1986 (SI 15/1985), O 84 — European
Convention on Human Rights Act 2003 (No
20), s 5—Immigration Act 1999 (No 22), ss 3
& 5 — Interpretation Act 2005 (No 23), s 22
— Constitution of Ireland 1937, Articles 15,
41 & 42 — Directive 2008/115/EC, article 11
— European Convention on Human Rights
1950, article 8 — Leave granted (2011/1066
— Hogan ] —26/4/2012) [2012] IEHC 137
Stivsivadze v Minister for Justice and Law Reform

Right to marry

Fair procedures — Foreign national —
Identity — Nationality — Whether respondent
entitled refuse to issue marriage registration
form — Whether applicant unable to obtain
birth certificate or passport — Whether
applicant provided satisfactory evidence of
identity — Whether respondent breached fair
procedures — Lambert v An tArd Chliraitheoir
[1995] 2 IR 372; Akram v Minister for Justice
[2004] IEHC 33, [2004] 1 IR 452 and Ryan
v AG [1965] IR 294 considered — Civil
Registration Act 2004 (No 3), ss 2 &
46, Marriages (Ireland) Act 1844, s 16 —
European Convention on Human Rights
and Fundamental Freedoms 1950, article
12 — Constitution of Ireland 1937, Article
40.3 — Application refused (2011/111JR —
Hedigan ] — 16/5/2012) [2012] IEHC 191
Tahir v Registrar for County Cork. and an tArd
Chldraitheoir

Library Acquisitions

Dicey, Albert Venn

Allison, J. W. F.

The Oxford edition of Dicey Vol.1 : lectures
introductory to the study of the law of the
constitution

Oxford : Oxford University Press, 2013
M31

Statutory Instruments

Consumer protection act 2007 (National
Consumer Agency) levy regulations 2013
SI409/2013

European Union (consumer information,
cancellation and other rights) regulations
2013

SI 484/2013

European Union (cosmetic products)
regulations 2013
SI 440/2013

CONTRACT

Debt collection

Debt assignment prior to winding up of
company — Monies owed to liquidated
company by defendant company — Debt
collection proceedings — Whether sums
discharged — Plea of mistake — Evidence
of witnesses — Whether amounts claimed
owed — Whether debt discharged by express
payment or by cash payments — Judgment
granted (2002/1249S — McKechnie | —
11/7/13) [2013] IEHC 345

Patton v Tee Pigs 1.td

Guarantee

Loan facilities — Guarantees — Whether
amounts claimed accurate — Delay — Mistake
— Non est factum — Material alterations
to letter of guarantee — Breach of duty
of care — Failure to explain nature and
effect of guarantee — Breach of condition
precedent — Contra proferentum — Breaches
of legislation — Execution of documents —
Benefit of professional advice — Business
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experience of guarantors — Capacity to
claim — Entitlement to maintain proceedings
— Tort of reckless lending — Whether
defendants liable — Friends First Finance Ltd
v Lavelle & Anor [2013] IEHC 201, (Unrep,
Chatleton J., 9/5/2013); Allied Irish Banks
ple v Higgins and Others [2010] IEHC
219, (Untep, Kelly J, 3/6/2010); Tedcastle
McCormack & Co Ltd v McCrystal (Unrep,
Mortis ], 15/3/1994); Saunders v Anglia
Building Society [1971] AC 1004; ACC
Bank plc v Kelly [2011] IEHC 7, (Untep,
Clarke J,10/1/2011); ICS Building Society v
Grant [2010] IEHC 17, (Unrep, Chatleton J,
26/1/2010) and McConnon v The President
of Ireland [2012] IEHC 184, [2012] 1 IR 449
considered — National Asset Management
Agency Act 2009 (No 34) — Judgment
granted (2012/1032S — McGovern | —
26/7/2013) [2013] IEHC 369

National Asset Management 1td v McNulty

Interpretation

Intention of parties — Sale of lands —
Whether vendors required to compel local
authority to consent to mortgage of lands
— Whether vendors required to execute
limited recourse mortgage — Whether
vendors agreed to terms that could not be
fulfilled — Whether vendors in fundamental
breach of contract — Whether purchasers
entitled to rescission — Whether trial judge
erred in construction of contract — Whether
trial judge substituted own views of bargain
for those actually contracted for — Marlan
Homses Ltd v Walsh [2009] IEHC 135, (Unrep,
Clarke J, 20/3/2009); Marlan Homes 1.td v
Walsh [2009] IEHC 576, (Untep, Clatke ],
21/12/2009); Northern Bank Finance Corp v
Charlton [1979] IR 149; Aga Khan v Firestone
[1992] ILRM 31 and Lac Minerals 1.td v
Chevron Mineral Corp of Ireland [1995] 1 ILRM
161 considered — Kramer v Arnold [1997] 3
IR 43; Ryanair 1td v An Bord Pleandla [2008]
IEHC 1, (Unrep, Clarke J, 11/1/2008);
Abnalog Devices BV v Zurich Insurance Co [2002]
1 IR 272; Investors Compensation Scheme v West
Brommwich Building Society [1998] 1 WLR 896
and Torvald Klaveness A)S v Arni Maritime
Corp [1994] 1 WLR 1465 approved — Charter
Reinsurance v Fagan [1997] AC 313 applied —
Appeal allowed; High Court order set aside
(95/2010-SC-30/3/2012) [2012] IESC 23
Marlan Homes 1td v Walsh

Interpretation

Licence — Electricity generation — Code of
practice — Carbon revenue levy — Cost —
Ordinary and natural meaning — Whether
carbon levy constituted cost attributable to
electricity generation — Whether electricity
generators entitled to include levy in costs of
bidding system — Whether levy constituted
opportunity cost or short term marginal
costs — Whether terms defined in licence
and code of practice — Whether generators
contractually committed to definitions in
licence and code of practice — Whether
levy constituted integral part of generation
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of electricity — Analog Devices BV v Zurich
Insurance Co [2005] IESC 12, [2005] 1 IR
274; Pegple (AG) v Kennedy [1946] IR 517
and ICS Ltd v West Bromwich BS [1998]
1 WLR 896 applied — McGuire v Western
Morning News [1903] 2 KB 101 and Hall v
Brooklands Auto Racing Club [1933] 1 KB
205 considered — Electricity Regulation Act
1999 (No 23), s 14 & part VIB — Electricity
Regulation (Amendment) (Carbon Revenue
Levy) Act 2010 (No 13), s 3 — Electricity
Regulation (Amendment) Single Electricity
Market) Act 2007 (No 5) — Council Directive
2003/87/EC — Council Directive 96/61/
EC — European Communities (Greenhouse
Gas Emissions Trading) Regulations 2004
(SI 437/2004) — Council Directive 96/92/
EC — Appeal dismissed (285/2011 — SC —
23/2/2012) [2012] IESC 13

Viridian Power v Commissioner for Energy
Regulation

Mistake

Unilateral mistake — Equity — Rectification
— Deed of pledge — Personal guarantee —
Whether common intention to mitigate
personal guarantee — Whether deed
of pledge representing agreement of
parties — Whether unilateral mistake —
Whether rectification appropriate — Duty
of confidentiality — Defendant disclosing
information regarding plaintiff to third party
— Whether duty of confidentiality existing
between parties — Whether necessary to
establish special damages — A Roberts & Co
Ltd v Leicestershire County Council [1961]
Ch 555; Agip SpA v Navigazione Alta Italia
SpA (The Nai Genova) [1984] 1 Lloyd’s
Rep 353; AG v Guardian Newspapers (No
2) [1990] 1 AC 109; Bank of Tokyo Ltd v
Karoon [1987] 1 AC 45;

Barclays Bank plc v Taylor [1989] 1 WLR
1066; Caldwell v Mahon [2006] IEHC 86,
[2007] 3 IR 542; Campbell v MGN Ltd
[2004] 2 AC 457; Coles v William Hill
Organisation Ltd [1998] L & TR 14; Comm
for the New Towns v Cooper (GB) Ltd
[1995] Ch. 259; Conway v Irish National
Teachers Organisation [1991] 2 IR 305;
Crane v Hegeman-Harris Co Inc [1939] 1
All ER 662; euNetworks Fiber UK Ltd v
Abovenet Communications UK Ltd [2007]
EWHC 3099 (Ch), (Unrep, High Court of
England and Wales, Briggs J, 21/12/2007);
FW v British Broadcasting Corporation
(Unrep, Barr J, 25/3/1999); George Wimpey
UK Ltd v VIC Construction Ltd [2005]
EWCA Civ. 77,103 Con LR 67; Haughey v
Moriarty [1999] 3 IR 1; Herrity v Associated
Newspapers (Ireland) Ltd [2008] IEHC 249,
[2009] 1 IR 316; Huber (J]) Investments Ltd
v Private DIY Co Ltd [1995] NPC 102; Hurst
Stores & Interiors Ltd v ML Property Ltd
[2004] EWCA Civ 490, 94 Con LR 66; In re
Norway’s Application (Nos 1 and 2) [1990]
1 AC 723; Irish Life Assurance Co Ltd v
Dublin Land Securities Ltd [1986] IR 332
(HC); [1989] IR 253 (SC); Leopardstown
Club Ltd v Templeville Developments

Ltd [2010] IEHC 152, (Unrep, Edwards ],
29/1/2010); Lipkin Gorman v Karpnale
Ltd [1989] 1 WLR 1340; Littman v Aspen
Oil (Broking) Ltd [2005] EWCA Civ 1579,
[2006] 2 P & CR 35;

Lucey v Laurel Construction Co Ltd (Unrep,
Kenny J, 18/12/1970); Mclntyre v Lewis
[1991] 11IR 121; Monaghan County Council
v Vaughan [1948] IR 306; Mosley v News
Group Newspapers Ltd [2008] EWHC 1777,
[2008] EMLR 679; National Irish Bank Ltd
v Radio Telefis Eireann [1998] 2 IR 465;
O’Neill v Ryan (No 3) [1992] 1 IR 166;
QR Sciences Ltd v BTG International Ltd
[2005] EWCA 670 (Ch), (Unrep, High Court
of England and Wales, Park J, 15/4/2005);
Riverlate Properties v Paul [1975] 1 Ch
133; Shortt v Commissioner of An Garda
Siochana [2007] IESC 9, [2007] 4 IR 587,
Templiss Properties Ltd v Hyams [1999]
EGCS 60; Thomas Bates Ltd v Wyndham’s
Ltd [1981] 1 WLR 505; Tournier v National
Provincial & Union Bank of England [1924]
1 KB 461; Walford v Miles [1992] 2 AC 128;
Walsh v National Irish Bank Ltd [2007]
IEHC 325, [2008] 2 ILRM 56 and Weeds
v Blaney [1978] 2 EGLR 84 considered —
Rectification of deed of pledge; declaration
that defendant entitled to rely on guarantee
and damages awarded to plaintiff for
breach of confidence (2012/2092P &
2012/51COM —McGovern ] — 15/3/2013)
[2013] IEHC 136

Stattery v Friends First Life Assurance Company
Limited

Undue influence

Appeal against order setting aside alleged
gifts — Supreme Court as court of appeal —
Whether findings of fact based on evidence
— Whether inferences correctly and factually
drawn — Facts as found by High Court —
Evidence and findings on capacity of ward
— Undue influence — Relationship giving
rise to presumption of undue influence
— Onus on donee — Findings on financial
transactions — Transfers from bank accounts
— Absence of credible evidence that legal or
financial advice received — Attempt to revisit
findings of fact of trial judge — Failure to
raise substantial grounds of appeal — Hay
v O’Grady [1992] IR 210; Pernod Ricard
and Comrie plc v Fyffes plc (Unrep, SC,
11/11/1988); O’Connor v Dublin Bus
[2003] 4 IR 459; Quinn (A Minor) v Mid
Western Health Board [2005] IESC 19,
[2005] 4 IR 1; Reg (Proctor) v Hutton
[1978] NI 139; Inche Noriah v Shaik Allie
Bin Omar [1929] AC 127; Allcard v Skinner
[1887] 36 Ch D 145 and Carroll v Carroll
[1999] 4 IR 241 considered — Constitution of
Ireland 1937, Article 34 — Appeal dismissed
(215/2013 -SC-30/7/13) [2013] IESC 36

CM) (a ward) v C(F)

Terms

Sale of land — Building contract — Lease —
Call and put option — Arrears of rent— Cost
of extra works — Construction of contract
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terms — Whether interest rate of arrears
reasonable — Whether rent calculation
based on building cost should include value
added tax — Whether claim contested on
pleadings — Whether evidence of pyrite
admissible — Whether defendant should be
permitted to amend defence — Judgment
granted (2012/4910S — Ryan ] —2/2/2012)
[2012] IEHC 187

Helsingor 1.td v Walsh

Library Acquisitions
Buckley, Richard A

Tllegality and public policy

3rd ed

London : Sweet & Maxwell, 2013
N10

Calnan, Richard

Principles of contractual interpretation
Oxford : Oxford University Press, 2013
N10

COSTS

Library Acquisitions

Cook, Michael |

Middleton, Simon

Rowley, Jason

Cook on costs 2014: a guide to legal
remuneration in civil contentious and non-
contentious business

London : LexisNexis Butterworths, 2013
1.89

COURTS

Statutory Instruments

Courts and civil law (miscellaneous
provisions) act 2013 (part 7) (commencement)
order 2013

SI463/2013

Courts and civil law (miscellaneous
provisions) act 2013 (jurisdiction of District
Court and Circuit Court) (commencement)
order 2013

SI566/2013

District Court districts and areas (amendment)
and variation of days and hours (Ballina,
Ballyhaunis, Baltinglass, Bandon, Birr, Bray,
Cahirciveen, Carlow, Castlebar, Clones,
Edenderry, Kells, Killarney, Killorglin,
Kinsale, Listowel, Monaghan, Navan,
Nenagh, Swinford, Tralee, Trim, Tullamore
and Virginia) order 2013

ST 468/2013

CRIMINAL LAW
Appeal

Application for disclosure of additional
documents — Pending appeal against
conviction — Whether disclosure sought
relevant — Whether disclosure could
materially assist defence case over and above
evidence available at trial — People (DPP) v
O’Regan [2007] TESC 38, [2007] 3 IR 805
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considered — Rules of the Superior Courts
1986 (SI 15/1986), O 86, r 16(2) — Relief
refused (308/2009 — CCA — 10/2/2012)
[2012] IECCA 49

People (DPP) v Farrelly

Appeal

Application for certificate for appeal
to Supreme Court — Whether decision
involved point of law of exceptional public
importance — Offence of handling stolen
property — Offence of false imprisonment
— Sentence — Suspended sentence imposed —
Application for review of sentence by DPP —
Sentence quashed and new sentence imposed
with portion suspended — Further offences —
Offences committed prior to order of Court
of Criminal Appeal — Offences committed
subsequent to order of Court of Criminal
Appeal — Whether jurisdiction to consider
revocation of suspension of sentence —
Statutory basis for suspended sentences —
Clear and unambiguous wording of statute
— Absence of uncertainty — People (Attorney
General) v Carolan [1943] IJR 49; People
(Attorney General) v Grimes [1955] IR 315;
People (DPP) v McCarthy [2010] IECCA
51, (Unrep, CCA, 16/6/2010); Howard v
Commissioners of Public Works [1994] 1 IR
101; DPP v Flanagan [1979] IR 265; Grey
v Pearson (1857) 6 HL. Cas 61; McGrath v
McDermott (Inspector of Taxes) [1988] IR
258 and Nestor v Murphy [1979] IR 326
considered — Criminal Justice (Theft and
Fraud Offences) Act 2001 (No 50), ss 15 and
17 — Non-Fatal Offences Against the Person
Act 1997 (No 26), s 17 — Criminal Justice Act
1993 (No 0), ss 2 and 3 — Criminal Justice
Act 2006 (No 20), ss 22 and 99 — Criminal
Justice Act 2007 (No 29), s 60 — Criminal
Justice (Miscellaneous Provisions) Act 2009
(No 28), s 51 — Courts of Justice Act 1924
(No 10), ss 29 and 34 — Constitution of
Ireland 1937, Art 34.3 — Certificate refused
(202/2006 — CCA — 21/12/2011) [2011]
IECCA 100

People (DPP) v Foley

Appeal

Application for leave to appeal against
sentence — Dangerous driving causing
death — Previous convictions for road
traffic offences — Mitigating circumstances —
Evidence of ramming of applicant’s vehicle
by third party — Explanation for speed
of applicant’s vehicle — Whether term of
imprisonment excessive in circumstances
— Road Traffic Act 1961 (No 24), s 53(1) —
Application for leave treated as appeal and
sentence reduced such that release directed
(228/2011 — CCA - 18/1/2012) [2012]
IECCA 19

People (DPP) v Hanghey

Appeal

Application for certificate for appeal
to Supreme Court — Whether decision
involved point of law of exceptional
public importance — Whether precise

question within ambit of decision of court
— Necessity for probation report — People
(DPP) v Ulsich [2011] IECCA 30, (Unrep,
CCA, 11/5/2011) considered — Courts of
Justice Act 1924 (No 10), s 29 — Certificate
refused (287/2010 — CCA — 22/2/2012)
[2012] TECCA 44

People (DPP) v 1zundu

Appeal

Application for certificate for appeal
to Supreme Court — Whether decision
involved point of law of exceptional public
importance — Murder — Admissibility of
evidence of diary of victim —Whether diary
of limited probative value — Function of
trial judge — Balancing of probative value
against prejudice resulting from admission —
Whether question to be certified raised issue
of law of general application — People (DPP)
v McCarthy [2010] IECCA 51, (Untep, CCA,
16/6/2010) and People (DPP) v Meleady
(Unrep, CCA, 20/3/2001) considered
— Courts of Justice Act 1924 (No 10), s
29 — Certificate refused (76/2008 — CCA —
19/1/2012) [2012] IECCA 1

Peaple (DPP) v Kearney

Appeal

Application for leave to appeal against
sentence — Robbery — Delay between plea
and sentencing — Rehabilitative efforts —
Admissions — Impact on victim — Previous
convictions — Failure to take adequate
account of efforts to deal with drug
addiction — Whether effects on victim
separate aggravating factor — Criminal Justice
(Theft and Fraud Offences) Act 2001 (No
50), s 14 — Appeal allowed and sentence
reduced (75/2011 — CCA — 15/2//2012)
[2012] IECCA 54

Peaple (DPP) v Keogh

Appeal

Application for leave to appeal against
conviction and sentence — Assault causing
harm — Possession of explosive substance
— Previous criminal convictions disclosed —
Disclosure suggesting single prior conviction
for minor offence — Cross-examination
of prosecution witnesses as to previous
offending — Introduction of evidence
of prior convictions including multiple
convictions in United Kingdom — Reliance
on disclosure by legal advisors — Damage to
credibility of applicant— Whether unfairness
affecting safety of verdict — People (DPP)
v AC [2005] IECCA 69, [2005] 2 IR 217
considered — Explosive Substances Act
1883, s 4 — Non-Fatal Offences Against the
Person Act 1997 (No 206), s 15 — Application
for leave treated as appeal and conviction
set aside (191/2009 — CCA — 3/2//2012)
[2012] IECCA 30

Pegple (DPP) v O°Neill

Appeal

Application for leave to appeal against
sentence — Possession of drugs — Mitigation
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— Prior good character — Prompt admissions
— Guilty plea — Previous convictions —
Whether drugs for personal consumption
or for distribution and sale — Inadmissible
hearsay evidence — Whether trial judge
erred in soliciting opinion evidence of
garda — Whether error materially prejudiced
applicant — Distinction between questions
seeking to clarify evidence tendered and
questions relating to extraneous matters
— People (DPP) v Gethins (Unrep, CCA,
23/11/2001); DPP v Delaney (Unrep, CCA,
28/2/2000); People (DPP) v Gilligan (No 2)
[2004] 3 IR 87; People (DPP) v McDonnell
[2009] IECCA, [2009] 2 IR 105 and People
(DPP) v O’Donoghue [2006] IECCA, [2007]
2 IR 336 considered — Misuse of Drugs
Act 1977 (No 12), s 15 — Appeal dismissed
(315/2010 — CCA - 15/2/2012) [2012]
IECCA 37

People (DPP) v O’Neill

Appeal

Application for leave to appeal against
sentence — Offensive comments levelled
at respondents as members of travelling
community — Violent disorder — Assault
causing harm — Assault causing serious harm
— Three defendants each pleading guilty
to assault — Two defendants convicted of
violent disorder — One defendant convicted
of assault causing serious harm — Interval
of approximately 30 minutes between
two violent incidents — Alcohol — Cocaine
— Remorse — Involvement in community —
Sporting achievements — Whether trial judge
erred in principle — Whether possible to
safely conclude that one defendant used knife
to slash victim — Failure to give sufficient
weight to distinguishing feature of absence
of kicking of victim — Failure to sufficiently
distinguish between criminal records of
defendants — Whether consecutive sentences
ought to have been imposed for second set
of incidents — Intervening period of time
between incidents — Deliberation — Criminal
Justice (Public Order) Act 1994 (No 2),
s 15 — Non-Fatal Offences Against the
Person Act 1997 (No 20), ss 3 and 4 — Two
sentences reduced; one sentence affirmed
(226/2010,265/2010 and 254/2010 — CCA
—27/2/2012) [2012] IECCA 62

Pegple (DPP) v Sweeney

Appeal

Application for certificate for appeal
to Supreme Court — Whether decision
involved point of law of exceptional public
importance — Whether right of reasonable
access to solicitor breached where sample
requested and taken before arrival of
solicitor who had indicated intention to
come to station immediately — Whether
warrant required to show on its face
compliance with statutory conditions in
Criminal Justice Act 1999, s 42 — Whether
fingerprint expert witness entitled to
state that of “no doubt” that fingerprint
evidence matched that of accused — Salduz

Page viii

v Turkey (2008) 49 EHRR 421 and Cadder
v HM Advocate (HM Advocate General
for Scotland intervening) [2010] UKSC 43,
[2010] 1 WLR 2601 considered — Coutts of
Justice Act 1924 (No 10), s 29 — Criminal
Justice (Forensic Evidence) Act 1990 (No
34) — Criminal Justice Act 1999 (No 10), s
42 — Criminal Justice Act 2011 (No 22), ss
9 and 12 — Certificate granted (218/2009 —
CCA -16/2/2012) [2012] IECCA 38
People (DPP) v White

Bail

Application for estreatment of bail monies —
Independent surety — Extradition — Accused
granted bail pending hearing of application
for surrender — Disappearance of accused
in breach of bail conditions — Mother of
accused independent surety — Provenance
of funds —Failure of independent surety
to verify provenance of funds — Adverse
inferences drawn — Inference drawn that
funds provided by accused — Whether
consideration of culpability of mother
in absconding of accused necessary —
Whether forfeiture of bail monies should
be ordered — Whether bail monies truly
provided by independent surety — Whether
provenance of bail monies verified —
Whether adverse inferences could be drawn
— Whether necessary to consider culpability
of independent surety in absconding of
accused — Order made (2009/62Ext — Peart
J—=20/7/2012) [2012] IEHC 302

Attorney General v Doyle orse West

Bail

Extradition — Application for bail — Whether
applicant could proceed with proposed
bail application — Charges in United States
relating to child pornography — Arrest on
foot of provisional extradition warrant —
Refusal of previous application for bail
on grounds that flight risk — Request for
extradition presented within required
18 day period — Fresh application for
bail — Preliminary objection to fresh bail
application — Contention that substantive
change in circumstances absent — Whether
material change of circumstances — Potential
length of detention — Absence of express
statement in prior ruling that length of
detention taken into account — Absence of
basis for inferring that maximum detention
period for purpose of prior decision on bail
other than 18 days — The People (Attorney
General) v Gilliland [1985] IR 643 and The
People (Attorney General) v O’Callaghan
[1966] IR 501 considered — Extradition Act
1965 (No 17), s 27(1) — Fresh bail application
permitted to proceed (2013/198EXT —
Edwards ] — 12/9/2013) [2013] IEHC 415
Attorney General v Marques

Delay

Fair procedures — Delay in prosecuting
accused — Whether delay such to cause
presumptive prejudice — Whether specific
prejudice suffered by accused — Where

reversal of onus of proof amounted to
prejudice — Whether on balance prohibition
order ought to be made — Failure to
caution witness prior to taking statements
—Approptiate venue to dispose of issue —
Whether ground to make prohibition order
— Devoy v DPP [2008] IESC 13, [2008] 4 IR
235; PM v Malone [2002] 2 IR 560; Barker v
Wingo (1972) 407 US 514; PP » DPP [2000]
1 IR 403; PM » DPP [2006] IESC 22, [20006]
3 IR 172 and DC » DPP [2005] IESC 77,
[2005] 4 IR 281 approved — Z » DPP [1994]
2 IR 476; Ryan v DPP [1988] IR 232; DPP
v Byrne [1994] 2 IR 236; Noonan (orse Hoban)
v DPP [2007] IESC 34, [2008] 1 IR 445;
O’Flynn v District Justice Clifford [1988] IR 740;
Hogan v President of the Circuit Court [1994] 2
IR 513; Cahalane v Murphy [1994] 2 IR 262;
McFarlane v DPP [2006] IESC 11, [2007] 1
IR 134; Hardy v Ireland [1994] 2 IR 550 and
M O’H » DPP [2007] IESC 12, [2007] 3 IR
299 considered — Safety, Health and Welfare
at Work Act 1989 (No 7), ss 6, 10, 48 and 50
— European Convention on Human Rights
1950, art 6 — Appeal dismissed (406/2009 —
SC-1/2/2012) [2012] IESC 6

J Harris (Assemblers) v DPP

Delay

Sexual offences — Application to strike out
for delay — Inherent jurisdiction of court —
Inordinate and inexcusable delay — Balance
of justice — Inherent risks of unfairness
in delay — Offences occurring 26 years
previously — Delay in advancing proceedings
by plaintiff — Death of defendant witnesses
— Whether delay inordinate — Whether delay
inexcusable — Whether balance of justice
required proceedings to be struck out —
Southern Mineral Oil Ltd v Cooney [1997] 3
IR 549; Manning v Benson and Hedges Ltd
[2004] IEHC 316, [2004] 3 IR 556; Doyle
v Gibney [2011] IEHC 10, (Unrep, Hogan
J, 18/1/2011); Gilroy v Flynn [2004] IESC
98, [2005] 1 ILRM 290; Primor plc v Stokes
Kennedy Crowley [1996] 2 IR 459; Shechan
v Amond [1982] IR 235; MW v SW [2011]
IEHC 201, (Unrep, Kearns J, 6/5/2011); O
Dombhnaill v Merrick [1984] IR 151; ] O’C
v Director of Public Prosecutions [2000] 3
IR 478; Kelly v O’Leary [2001] 2 IR 526 and
SH v DPP [2006] IEHC 65, [2006] 3 IR 575
applied — JR v Minister for Justice [2007]
IESC 7, [2007] 2 IR 748 and Donnellan
v Westport Textiles Ltd [2011] IEHC 11,
(Unrep, Hogan J, 18/1/2011) distinguished
— Constitution of Ireland 1937, Arts 34 and
40 — Statute of Limitations (Amendment)
Act 2000 (No 13) — Application granted
(2006/977P — Hogan ] — 5/7/2012) [2012]
IEHC 327

IIv]J

Detention

Lawfulness of detention — Application
for release of applicant — Dwelling of
applicant searched under Offences Against
the State Act 1939, s 29 (1) — Evidence
obtained — Applicant tried, convicted
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and sentenced — Section subsequently
found to be unconstitutional — Claim by
applicant that conviction and detention
unlawful — Deprivation of due process
— Absence of objection to arrest during
trial of applicant — Fundamental legality
of conviction — Evidence — Exclusionary
rule of evidence —Assertion by applicant
that evidence obtained unconstitutionally
central and integral to conviction — Requisite
consent of DPP to trial of applicant in
Circuit Court not given — No endorsement
contained in return for trial — Consent
established through oral statement of
counsel for DPP — Whether applicant
detained in accordance with law — Whether
conviction lawful — Whether detention
lawful — Whether alleged unconstitutional
evidence central and integral to conviction —
Whether applicant deprived of due process —
Whether consent of DPP must be in writing
— Whether consent of DPP may be given
orally —Damache v DPP [2012] IESC 12,
[2012] 21R 266; DPP v Cunningham [2012]
IECCA 64, (Unrep, CCA, 11/5/2012), DPP
v Kavanagh [2012] IECCA 65, (Unrep,
CCA, 24/5/2012); DPP v Hughes [2012]
IECCA 69, (Unrep, CCA, 2/7/2012); DPP
v O’Brien [2012] IECCA 68, (Untep, CCA,
2/7/2012) and DPP v Kenny [1990] 2 IR
110 considered — The State(McDonagh) v
Frawley [1978] IR 131 and State (Royle) v
Kelly [1974] IR 259 distinguished —People
(DPP) v Gilligan (Unrep, McCracken J,
8/8/2003) applied — Constitution of Ireland
1937, Arts 38 and 40.4.2° — Offences Against
the State Act 1939 (No 13), ss 29, 30 and
45 — Prosecution of Offences Act 1974 (No
22), s 4 -Application rejected (2012/1071SS
— Hogan ] —20/8/2012) [2012] IEHC 325
O’Callaghan v Governor of Cork Prison

Evidence

Statements — Role of statements in
court hearings — Whether statements
constituted evidence — Right to hearing —
Pre-determining policy of judge — Driving
related charges against three separate
accused — Finding by trial judge that
templates used to compile garda statements
— Cases dismissed -No evidence given in
third case — Whether judge erred in basing
decision on written statements of gardaf —
Whether hearing in each case — Whether
judge fettered discretion — Whether judge
took into consideration irrelevant factor —
Phonographic Performance 1.td v Cody [1998] 4
IR 504; DPP v Doyle [1994] 2 IR 286; People
(Attorney General) v Cummins [1972] IR 312;
State (Murphy) v Kielt [1984] IR 458 and P ¢
F Sharpe 1td v Dublin City and Connty Manager
[1989] IR 701 applied — DPP (Lee) v Colwell
(Unrep, Barr J, 17/11/1994); State (Howard)
v District Justice Donnelly [1966] IR 51; People
(DPP) » WC [1994] 1 ILRM 321 and Whelan
v Fitzpatrick [2007) IEHC 213, [2008] 2 IR
678 approved — District Court Rules 1997 (SI
93/97), 0 8,1 1 —Road Traffic Act 1961 No
24), s 49 — Criminal Justice (Legal Aid) Act
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1962 (No 12), s 2 — Misuse of Drugs Acts
1977 (No 12), ss 23 and 25 — Road Traffic
Act 1994 (No 7), s 13 — Questions answered
in the negative (2011/1542SS — Kearns P —
10/2/2011) [2012] IEHC 55

DPP v Sweeney

Judicial review

Injunction restraining prosecution of
applicant refused — Application for damages
for alleged breach of right to trial with
due expedition — Application for costs
— Whether applicant entitled to damages
— Whether delay — Whether appropriate
to award applicant costs — Dunne v Minister
Jor Environment [2007] IESC 60, [2008] 2
IR 775 and Nash v DPP [2012] IEHC 359
(Unrep, Moriarty J, 10/8/2012) considered
— Damages refused; partial costs awarded
(2010/35JR — Motiarty ] — 17/10/2012)
[2012] IEHC 598

Nash v DPP

Judicial review

Prohibition of trial — Application to
prohibit second trial for alleged failure to
make disclosure — Allegation of lack of
fair investigation — Claim that criminally
negligent manslaughter ‘vague offence’
— Exceptional circumstances — Real risk
of unfair trial — Accused charged with
criminally negligent manslaughter and
reckless endangerment — Whether trial
should be prohibited — Whether failure to
make disclosure — Whether exceptional
citrcumstances existed — Whether real risk
of unfair trial ~-Whether offence vague and
unconstitutional — DC v DPP [2005] IESC
77, [2005] 4 IR 281 applied — PG v DPP
[2006] IESC 19, [2007] 3 IR 39 applied —
Kennedy v DPP [2007] IEHC 3, (Unrep,
MacMenamin J, 11/1/2007) applied — The
People (Attorney General) v Dunleavy [1948]
IR 95 applied — DPP v Cullagh (Unrep, CCA,
15/3/1999) applied — G v DPP [1994] 1 IR
374 considered — Constitution of Ireland
1937, Art 40 — European Convention on
Human Rights, arts 2, 6, 8 and 14 — Relief
refused (2012/595JR — Charleton | —
9/7/2012) [2012] IEHC 295

Joel v DPP

Judicial review

Prohibition of trial — Alleged prosecutorial
delay —Delay caused by accused — Entitlement
to trial with reasonable expedition — Right to
fair trial — Risk of unfair trial — Exceptional
circumstances — Specific prejudice owing to
delay — Accused minor at time of offence
— Special duty on prosecution to expedite
criminal matters concerning children —
Criminal damage — Assault causing harm
— Whether blameworthy prosecutorial
delay — Whether breach of right to trial
with reasonable expedition — Whether
risk of unfair trial — Whether exceptional
circumstances —Whether accused specifically
prejudiced — Whether breach of special
duty to expedite — BF v DPP [2001] IR 656

distinguished — SH v DPP [2006] IESC
65, [20006] 3 IR 575; Devoy v DPP [2008]
IESC 13, [2008] 4 IR 235 and Corporation
of Dublin v Flynn [1980] IR 357 applied —
Constitution of Ireland 1937, Arts 38.1 and
40.3 — European Convention on Human
Rights, art 6 — Relief refused (2011/325]JR
— Hedigan ] — 5/7/2012) [2012] IEHC 286
MeArdle v DPP

Practice and procedure

Time limit for service of book of evidence
— Applicable time limit where offence
indictable — Whether 42 day limit applied
to indictable offences — Applicable time
limit where hybrid offence — No extension
of time given to serve book — Return of
applicant for trial following service of book
— Whether judge erred in not extending time
— Whether judge erred in returning applicant
for trial — Misuse of Drugs Regulations
1988 (SI 328/88) — Misuse of Drugs
(Amendment) Regulations 1993 (SI1342/93)
— District Court Rules 1997 (S193/1997), O
24 — District Court (Criminal Procedure Act
2010) Rules 2011 (SI 585/2011) — Criminal
Procedure Act 1967 (No 12), s 4, Part 1A
— Misuse of Drugs Act 1977 (No 12), ss
15, 15A and 27 — Interpretation Act 2005
(No 23), ss 4 and 5 — Criminal Procedure
Act 2010 (No 27), s 37 — Reliefs refused
(2011/233JR — Peart ] — 7/2/2012) [2012]
IEHC 54

Farrell v Judge Browne

Prisoners

Request for transfer — Ministerial decision
— Right to family life — Whether issue of
fundamental human rights concerned —
Whether interference with right to family
life permissible — Whether due consideration
given to right to family life — Whether
public interest in upholding full sentence
imposed by court — Dickson v United
Kingdom (App No 44362/04) (2007) 46
EHRR 927; Hirst v United Kingdom (No
2) (App No 74025/01) (2005) 42 EHRR
849; Meadows v Minister for Justice [2010]
IESC 3, [2010] 2 IR 701; Moiseyev v Russia
(App No 62936/00) (2008) 53 EHRR 306;
Nascimento v Minister for Justice [2007]
IEHC 358, [2011] 1 IR 1; Nash v Minister
for Justice [2004] IEHC 356, [2004] 3 IR
296; O’Keeffe v An Bord Pleanala [1993] 1
IR 39; Ploski v Poland (App No 26761/95)
[2003] 1 PLR 120; R (Mahmood) v Home
Secretary [2001] 1 WLR 840; The State
(Keegan) v Stardust Compensation Tribunal
[1986] IR 642; Trosin v Ukraine (App No
39758/05) (Unrep, ECHR, 23/2/2012) and
X v United Kingdom (App No 9054/80)
(1982) 30 DR 113 considered — Transfer
of Sentenced Persons Act 1995 (No 16), s
4 — European Convention on Human Rights
and Fundamental Freedoms 1950, article 8
— Declaratory relief granted (2011/1121JR
—O’Malley ] —30/7/2012) [2012] IEHC 347
Butcher v Minister for Justice and Equality
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Proceeds of crime

Mutual assistance — Confiscation cooperation
order — Limitation period — Statutory
interpretation — Whether confiscation
cooperation order fell within Statute of
Limitations — Whether application for
confiscation cooperation order constituted
action to recover penalty or forfeiture
of sum — Whether distinction between
confiscation of property and forfeiture of
property — Whether confiscation cooperation
order in nature of penalty — Whether
intention of confiscation cooperation order
to deprive wrongdoers from benefit of
criminal conduct — Whether enforcement
of confiscation cooperation order required
separate application — Whether mutual
assistance legislation comparable with
proceeds of crime legislation — Whether
application for confiscation cooperation
order statute barred — Whether application
brought within two years from date of
accrual of cause of action — Whether
confiscation cooperation order should be
granted — - McK v AF (Proceeds of crime)
[2005] IESC 6, [2005] 2 IR 163; F MK »
GWWD [2004] IESC 31, [2004] 2 IR 470 and
Murphy v GM [2001] 4 IR 113 applied —
MK » H (Untep, Finnegan J, 12/4/2002)
and R » May [2008] UKHL 28, [2008] 1 AC
1028 approved — Criminal Justice (Mutual
Assistance) Act 2008 (No 7), ss 6, 31, 51, 52
& 60 — Statute of Limitations 1957 (No 0), s
11 — Otder granted (2010/11CAB — Feeney
J—18/4/2012) [2012] EHC 159

Minister for Justice and Law Reform v Devine

Road traffic offences

Drunk driving — Trial — Evidence —
Reopening of prosecution case — Urine
sample — Evidence of offer of statement in
writing that accused could retain one sample
— Judicial review — Fair procedures — Bias
— Whether trial judge correct in allowing
prosecution witness to be recalled — Whether
evidence merely technical or essential proof
— Whether substance of statutory obligation
complied with — Whether evidence initially
omitted by prosecution contested by accused
— Whether trial judge behaved unfairly —
Whether actions of trial judge gave rise to
real apprehension of bias — Whether accused
prejudiced — The State (Hegarty) v Winters
[1956] IR 320; Piggott v. Sims [1973] RTR
15; Attorney General (Corbett) v Halford
[1976] 1 IR 318; DPP v Kenny [1980] IR
160; DPP (O’Brien) v McCormack [1999] 1
ILRM 398; Leeson v DPP [2000] RTR 385;
Jolly v DPP [2000] Crim LR 471; Bates v
Brady [2003] 4 IR 111 approved — People
(DPP) v Greely [1985] ILRM 320; Dineen
v District Judge Delap [1994] 2 IR 228 and
McCarron v Judge Groarke (Unrep, Kelly J,
4/4/2000) distinguished — Road Traffic Act
1961 (No 24), s 49 — Criminal Justice (Public
Order) Act 1994 (No 2), s 8 — Road Traffic
Act 1994 (No 7), ss 13 and 18 — Road Traffic
Act 2010 (No 25), s 15 —Relief refused
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(2011/988JR — Kearns P — 18/5/2012)
[2012] IEHC 195
O’Kegffe v District Judge Mangan

Sentence

Application for leave to appeal against
sentence — Burglary — Trespasser on premises
with intent to commit theft — Age of
applicant at time of offence — Whether error
in principle in imposing partially suspended
sentence that would be reactivated — Failutre
of sentence to reflect plea of guilt — Criminal
Justice (Theft and Fraud Offences) Act
2001 (No 50), s 14 — Application for leave
treated as appeal and new sentence imposed
(50/2011 — CCA - 23/1/2012) [2012]
IECCA 28

People (DPP) v Cash

Sentence

Application for review of sentence by DPP
— Whether sentence unduly lenient — False
imprisonment — Serious sexual assault —
Offence at top end of spectrum of sexual
assault cases — Victim impact statement
— Effects of assault on victim — Previous
convictions —Whether sentence inadequate
— Delay between offences and sentencing
— Criminal Justice Act 1993 (No 6), s 2 —
Non-Fatal Offences Against the Person Act
1997 (No 26), s 15— Sentence increased with
final year suspended (313CJA/2009 — CCA
—20/1/2012) [2012] IECCA 22

People (DPP) v Finnerty

Sentence

Application for leave to appeal against
sentence — Assault causing harm — Alcohol —
Good background — Employment — History
of alcohol abuse — Serious assault — Plea of
guilt — Co-operation — Absence of previous
convictions — Remorse — Absence of error
of principle — Leave to appeal refused
(17/2011 — CCA - 21/1/2012) [2012]
IECCA 24

People (DPP) v Foley

Sentence

Application for leave to appeal against
sentence — Reasons to be delivered on later
date — Leave refused (193/2011 — CCA —
25/1/2012) [2012] IECCA 6

Peaple (DPP) v Ismaeil

Sentence

Application for review of sentence by
DPP — Whether sentence unduly lenient
— Possession of drugs — Mitigating
circumstances — Plea of guilt — Admissions
in relation to additional drugs bringing
total value within category of s 15A —
Statutory presumptive minimum sentence
— Imposition of suspended four year
sentence — Unusual nature of sentence —
Co-operation with Gardai — Efforts to cease
drug use — Absence of similar convictions
— Minor role in transport of drugs — People
(DPP) v Alexiou [2003] 3 IR 513 considered
— Criminal Justice Act 1993 (No 6), s 2 —

Criminal Justice Act 1999 (No 10), s 15A —
Application refused (157CJA/2011 — CCA
—25/1/2012) [2012] IECCA 4

People (DPP) v Leigh

Sentence

Application for leave to appeal against
sentence — Rape — Sexual assault — Victim
impact statement — History of schizophrenia
— Suggestion that applicant was probably
psychiatrically ill at time of offences—Finding
of criminal responsibility — Dysfunctional
background — Breach of trust — Ages of
applicant and victim — Gravity of offence
— Effects on victim — Mitigating factors —
Prompt admissions — Early plea of guilt —
Absence of previous convictions — Genuine
remorse — Substantive basis upon which
applicant ought be sentenced — Punishment
— Inapplicability of individual deterrence
or general deterrence — Seriousness of
offences — Low level of moral responsibility
— Whether significant departure from norm
in sentencing so that sentenced represented
error in principle — R v Tsiaras [1996] 1
VR 398 considered — Criminal Law (Rape)
(Amendment) Act 1990 (No 32), s 2 —
Leave to appeal refused (83/2011 — CCA
—15/2/2012) [2012] IECCA 56

People (DPP) v M(D)

Sentence

Application for leave to appeal against
sentence — Sexual assault — Aggravating
features — Number and nature of offences
—Relationship of trust—Threats to victim —
Effect upon victim — Mitigation — Remorse —
Plea of guilt — Value of plea of guiltin cases
of sexual assault — History of alcohol abuse
— Detetioration in health — Failure of trial
judge to set out manner in which decision
on sentencing reached — Fresh sentencing
exercise to be carried out — Whether
suspension of two years of sentence
inadequate recognition of mitigating factors
— Criminal Law (Rape) (Amendment) Act
1990 (No 32), ss 2 and 4 — Three years of
sentence suspended (27/2011 — CCA —
20/1/2012) [2012] IECCA 23

People (DPP) v Mulligan

Sentence

Application for leave to appeal against
sentence — Assault causing serious harm —
Maximum sentence of life imprisonment
— Whether trial judge erred by suggesting
that assault causing serious harm required
sentence of more than five years —
Experienced trial judge — Assessment
of entire sentencing hearing as whole —
Sentence in appropriate range — Discount
in appropriate range — Non-Fatal Offences
Against the Person Act 1997 (No 206), s
4 — Appeal dismissed (46/2011 — CCA —
23/1/2012) [2012] IECCA 25

People (DPP) v Ruane

Sentence
Application for leave to appeal against
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sentence — Possession of drugs — Drugs
courier — Poor background — Mitigating
factors — Co-operation with Gardai —
Absence of previous convictions — Eatly
plea of guilt — Remorse — Aggravating
factors — Value of drugs Whether sentence
unduly severe — Lengthy delay between
sentencing hearing and imposition of
sentence — Mismatch between hearings
suggesting all matters not considered at
second hearing — People (DPP) v Foster
(Untrep, CCA, 15/5/2002) — Misuse of
Drugs Act 1977 (No 12), s 15A — Application
for leave treated as appeal and sentence
reduced (9/2011 — CCA — 23/1/2012)
[2012] IECCA 26

People (DPP) v van Staden

Sentence

Application for leave to appeal against
sentence — Assault causing harm — Possession
of firearm with intent to commit indictable
offence — Robbery — Criminal record of
applicant — Lighter sentence given to co-
accused — Differences between applicant
and co-accused — Late plea of guilt —
Whether entitlement to make submissions
where intention to impose life sentence
— Suggestion in comments of judge that
preventative detention being imposed —
Criminal Justice Act 1999 (No 10), s 29 —
Leave granted and 20 year sentence imposed
in place of life sentences (226/2007 — CCA
—16/1/2012) [2012] IECCA 15

People (DPP) v Ward

Trial

Newly discovered fact—Miscarriage of justice
— Subsequent judgment — Constitutional
invalidity of statute — Retrospective effect
— Jurisdiction to strike out application —
Whether subsequent declaration of invalidity
of statute capable of constituting newly
discovered fact — Whether declaration of
unconstitutionality of retrospective effect —
Whether miscarriage of justice — Whether
court entitled to strike out application — .4
v Governor of Arbour Hill Prison [2006] IESC
45, [20006] 4 LR. 88; Barry v Buckley [1981]
IR 306; CC v Ireland [2005] IESC 48, [2006]
IESC 33, [2006] 4 IR 1; Damache v Director of
Public Prosecutions [2012) IESC 11, [2012] 2 IR
266; The People (Director of Public Prosecutions)
v Birney [2006] IECCA 58, [2007] 1 IR 337,
The People (Director of Public Prosecutions) v
Cunningham [2012] IECCA 64, (Untrep,
CCA, 11/5/2012); The People (Director of
Public Prosecutions) v Gannon [1997] 1 IR 40;
The People (Director of Public Prosecutions) v
Ravanagh [2012] IECCA 65, (Untep, CCA,
24/5/2012); The Pegple (Director of Public
Prosecutions) v Kelly [2008] IECCA 7, [2008]
3 IR 697; The People (Director of Public
Prosecutions) v McDonagh [1996] 1 IR 305;
The People (Director of Public Prosecutions) v
Meleady [1995] 2 IR 517; The People (Director
of Public Prosecutions) v O’Brien [2012] IECCA
68, (Untep, CCA, 2/7/2012); The Peaple
(Director of Public Prosecutions) v Pringle
[1995] 2 IR 547; The People (Director of Public
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Prosecutions) v Shortt (No 1) [2002] 2 IR 686
and The Peaple (Director of Public Prosecutions)
v Shortt (No 2) [2002] 2 IR 696 considered
— Criminal Procedure Act 1993 (No 40), s
2 — Application struck out (263/2012 - CCA
—19/4/2013) [2013] IECCA 22

McKevitt v Director of Public Prosecutions

Library Acquisitions

Schuz, Rhona

The Hague child abduction convention: a
critical analysis

Oxford : Hart Publishing, 2013
M543.4.Q11

Mauet, Thomas A.

Trial techniques and trials

9th ed

USA : Aspen Publishers, 2013
M592.U48

Farrell, Brian

Coonan, Genevieve

O’Malley, Tom

O’Higgins, Micheal P

Thomson Round Hall

The criminal law conference 2013 : papers
Dublin : Round Hall, 2013

M500.C5

O’Malley, Thomas

Sexual offences

2nd ed

Dublin : Round Hall, 2013
M544.C5

Articles

Heslin, Mark

Commercial relationships and the criminal
law — an analysis of private

criminal prosecutions

2013 (20) 11 Commercial law practitioner
247

McCarthy, Shane

Transforming the role of the Irish Parole
Board

2013 (Dec) Law Society Gazette 20

Statutory Instruments
Criminal justice (terrorist offences) act 2005
(section 42(2)) (counter terrorism) (financial

sanctions) regulations 2013
SI526/2013

Criminal justice (terrorist offences) act 2005
(section 42(0)) (counter terrorism) (financial
sanctions) regulations 2013

SI 561/2013

Criminal justice (withholding of information
on offences against children and vulnerable
persons) act 2012 (prescribed organisations
and prescribed persons) (no. 2) order 2013
SI 402/2013

Library Acquisitions

Ashe, Michael

Reid, Paula

Anti-money laundering: risks, compliance
and governance

Dublin : Round Hall, 2013

M540.6.C5

Richardson, P J

Carter, William

Christopher, Julian

Archbold criminal pleading, evidence and
practice 2014

London : Sweet & Maxwell, 2013

M500

Arlidge, Anthony

Milne, Alexander

Sprenger, Polly

Arlidge and Parry on fraud

4th ed

London : Sweet & Maxwell, 2014
M547

DEFAMATION

Jurisdiction

Conflict of laws — Brussels Convention
— Evidence — Whether claim in tort and
contract or in tort only — Whether court had
jurisdiction to hear claim of publication by
UK newspaper — Whether plaintiff’s case
had shifted — Whether case solely based on
internet publication — Whether evidence of
internet publication — Whether plaintiff’s
case fatally flawed — eDate Advertising GmbH
v X; Martinez v MGN Limited (Joined cases
C-509/09 & C-161/10) [2012] QB 654
considered — Regulation 44/2001/EEC,
arts 2 & 5 — Appeal allowed, proceedings
dismissed (55/2007 — SC — 15/3/2012)
Coleman v MGN 1.td

Preliminary issue

Strike out — Publication — Defamatory
meaning — Whether words published capable
of having defamatory meaning — Whether
court could dismiss claim where words
published incapable of defamatory meaning
— Test to be applied — Privilege — Whether
publication constituted contemporaneous
account of court proceedings — Whether
publication constituted commentary — Fair
comment — Whether court could find
defence of fair comment bound to succeed —
Whether plaintiff pleaded malice or absence
of bona fides — Griffin v Sunday Newspapers Ltd
[2011] IEHC 331, [2012] 1 IR 114; McGrath
v Independent Newspapers (Ireland) 1td [2004]
IEHC 157, [2004] 2 IR 425; Lewis v Dail)
Telegraph Ltd [1964] AC 234, Charleston v News
Group Newspapers Ltd [1995] 2 AC 65 and
Mapp v News Group Newspapers 1td [1998] QB
520 followed — Defamation Act 2009 (No
31),s 14 — Relief granted in part (2011/604P
— Kearns P —27/4/12) [2012] IEHC 174
MeAuley v Power

Library Acquisitions

Parkes, Richard

Mullis, Alastair

Gatley on libel and slander

12th ed

London : Sweet & Maxwell, 2013
N38.21
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DISCOVERY

Library Acquisitions
Abrahamson, William

Dwyer, James B

Fitzpatrick, Andrew

Discovery and disclosure

2nd ed

Dublin : Thomson Round Hall, 2013
N386.C5

EDUCATION

Statutory Instruments

Education (amendment) act 2012 (remaining
provisions) (commencement) order 2013

S1418/2013

Further education and training act 2013
(commencement) (no. 2) order 2013
ST 400/2013

Further education and training act 2013
(commencement) order 2013

S1394/2013

Further education and training act 2013
(establishment day) order 2013
SI406/2013

Teaching Council act 2001 (commencement)
order 2013
SI1419/2013

ELECTORAL

Statutory Instruments

Electoral, local government and planning
and development act 2013 (commencement)
(no. 2) order 2013

SI 424/2013

EMPLOYMENT LAW

Library Acquisitions

Kerr, Anthony

Employment equality legislation

4th ed

Dublin : Thomson Round Hall, 2013
N191.2.C5

Bennett, Daniel

Munkman, John

Munkman on employer’s liability
16th ed

London : LexisNexis, 2013
N198.1

Byrne, Raymond

Safety and health acts: annotated and
consolidated

Dublin : Round Hall, 2013

N198.C5.214

Articles

Kelleher, Mary

Confidentiality clauses, restrictive covenants
and team moves — a review

2013 (4) Irish employment law journal 108
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Kimber, Cliona

Discrimination in redundancy, termination
and retirement payments

2013 (4) Irish employment law journal 108

Brennan, Kyle Matthew

Positive action in European employment
law: a transatlantic perspective

2013 (4) Irish employment law journal 120

Glynn, Brendan
Workplace bullying — the legal issues
2013 (31) (19) Irish law times 282

Brennan, Kyle Matthew

Positive action in European employment
law: a transatlantic perspective

2013 (4) Irish employment law journal 120

Statutory Instruments

Safety, health and welfare at work (biological
agents) regulations 2013
SI572/2013

ENERGY

Acts

Gas Regulation Act 2013

Act No. 39 of 2013

Signed on 3" of December 2013

Statutory Instruments

Electricity regulation act 1999 (electricity)
levy order 2013

S1.478/2013

Electricity regulation act 1999 (electricity)
levy order 2013
SI479/2013

Electricity regulation act, 1999 (gas) levy
order 2013
SI 488/2013

Electricity regulation act 1999 (public service
obligations) (amendment) order 2013
SI421/2013

EUROPEAN UNION

Library Acquisitions

Eeckhout, Piet

Yearbook of European law Vol. 31 2012
Oxford : Oxford University Press, 2012
Tridimas, Takis

W70

Articles

Brennan, Kyle Matthew

Positive action in European employment
law: a transatlantic perspective

2013 (4) Irish employment law journal 120

Statutory Instruments

European Union (requirements for
budgetary frameworks of member states)
regulations 2013

(DIR/2011-85)

SI508/2013

European Union (subsidiary protection)
regulations 2013

(DIR/2004-83)

SI426/2013

EVIDENCE

Library Acquisitions

Malek, Hodge M

Phipson on evidence

18th ed

London : Sweet & Maxwell, 2013
M600

EXTRADITION LAW

European arrest warrant

Points of objection — Prison conditions in
Lithuania — Burden of proof — Whether
decision made to charge respondent with
alleged offence — Whether decision made
to try respondent for alleged offence —
Whether surrender of respondent created
risk to constitutional rights to life and
bodily integrity — Miklis v Deputy Prosecutor
General of Lithnania [2006) EWHC 1032
(Admin); [2006] 4 All ER 808, DC followed
— Savenkovas v Lithnania (App. No. 871/02)
(Unrep, ECtHR, 18/11/2008); Minister
Jor Justice, Equality and Law Reform v Olsson
[2011] IESC 1, [2011] 1 IR 84; Minister for
Justice, Equality and Law Reform v Maurek
[2011] IEHC 204 (Unrep, Edwards ]J,
13/5/2011); Minister for Justice, Equality and
Law Reform v Bailey [2012] IESC 16 (Untep,
SC, 1/3/2012); Minister for Justice and Equality
v Machaczka [2012] IEHC 434 (Unrep,
Edwards J, 12/102012) and Minister for Justice
and Eguality v Connolly [2012] IEHC 575
(Unrep, Edwatds J, 6/12/2012) considered
— European Arrest Warrant Act 2003 (No
45), ss 4A, 16, 21A and 37 — Constitution of
Ireland 1937, Art 40.3 — Surrender ordered
(2011/208EXT — Edwards J — 11/2/2013)
[2013] IEHC 62

Minister for Justice and Equality v Holden

European Arrest Warrant

Points of objection — Application to amend
points of objection — Time limits on
application to amend points of objection —
Breach of family rights — Factors regarding
late filing of points of objection — Issues
raised in timely fashion — Prospect of
success of in sustaining amended points of
objection — Acknowledged evidential deficit
— Exceptional circumstances — Interests of
justice — Whether amendment should be
allowed — Whether breach of family rights
— Whether issues raised in timely fashion —
Whether prospect of success in sustaining
amended points of objection — Whether
exceptional circumstances — Whether in
interests of justice —Minister for Justice and
Eguality v Doyle [2012] IEHC 433, (Unrep,
Edwatds J, 17/10/2012); Minister for Justice,
Egunality and Law Reform v S kowronksi [2006]
IEHC 321, (Untep, Peart J, 31/10/2000);
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Minister for Justice, Equality and Law Reform
v Bednarczyk [2011] IEHC 136, (Unrep,
Edwatds J, 5/4/2011); Minister for Justice and
Eguality v DL [2011] IEHC 248, [2011] 3
IR 145; Minister for Justice, Equality and Law
Reform v FLJ] (Unrep, ex tempore, Edwards J,
8/4/2011) and Minister for Justice and Equality
v Machacza [2012] IEHC 434, (Unrep,
Edwards J, 12/10/2012) applied — HH »
The Deputy Prosecutor of the Italian Republi,
Genoa [2012] UKSC 25, [2012] 3 WLR 90
considered — European Arrest Warrant Act
2003 (No 45) ss 13, 16 and 37 — Rules of
the Supetior Courts 1986 (SI115/1986) O 98
r5and O 122 r 7 — European Convention
on Human Rights 1953, art 8 — Charter
of Fundamental Rights of the European
Union 2000, arts 7, 24 — Application refused
(2010/108/109/392EXT — Edwards | —
7/11/2012) [2012] IEHC 472

Minister for Justice and Equality v M(D)

European arrest warrant

Points of objection — Respondent subject
of arrest warrant issued by Lithuania
— Allegation of police mistreatment of
detainees — Allegation of inhuman and
degrading conditions in prisons and police
stations — Allegation of instances of
prolonged pre-trial detention — Strength of
evidence adduced by respondent — Whether
surrender of respondent created risk to
constitutional right to bodily integrity —
Whether risk of inhuman or degrading
treating — Minister for Justice, Equality and Law
Reform v Rettinger [2010] IESC 45, [2010]
3 IR 783 applied — Minister for Justice and
Eguality v Holden [2013] IEHC 62 (Untep,
Edwards J, 11/2/2013) distinguished
— Lithnania v Campbell [2013] NIQB 19
(Unrep, High Court of Northern Ireland,
22/2/2013) considered — European Arrest
Warrant Act 2003 (No 45), ss 4A, 16 and
37 — Constitution of Ireland 1937, Art
40.3 — European Convention on Human
Rights 1950, art. 3 — Surrender refused
(2008/37EXT — Edwards | — 16/4/2013)
[2013] IEHC 216

Minister for Justice, Equality and Law Reform v
McGuigan

European Arrest Warrant

Surrender — Burglary — Specificity — Whether
warrant deficient — Whether warrant
specified degree of involvement —Whether
nature of respondent’s involvement
clear from warrant — Right to fair trial —
Previous conviction — Whether breach of
respondent’s right to fair trial that law of
England and Wales permitted respondent’s
previous conviction to be put into evidence
— Whether fundamental differences of law
concerning admissibility of evidence —
Whether court could subject laws of another
jurisdiction to constitutional scrutiny —
Whether respondent would be subjected to
an egregious breach of rights amounting to
a fundamental defect in system of justice of
issuing state — Minister for Justice v Desjatnifovs
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[2008] IESC 53, [2009] 1 IR 618; Minister for
Justice v Stafford [2009] IESC 83, (Untep, SC,
17/12/2009) Minister for Justice v Hamilton
[2005] IEHC 292, [2008] 1 IR 60, and
Minister for Justice v Kaprowicz [2010] IEHC
207, (Unrep, Peart J, 13/5/2010) considered
— Minister for Justice v Brennan [2007] IESC
21, [2007] 3 IR 732; Minister for Justice v
Stapleton [2007] IESC 30, [2008] 1 IR 669;
Nottinghamshire County Councilv B [2011] IESC
48, (Unrep, SC, 15/12/2011) and Clarke v
McMahon [1990] 1 IR 228 applied — Minister
Sor Justice v Adams [2011] IEHC 366, (Untep,
Edwards J,3/10/2011) followed — European
Arrest Warrant Act 2003 (No 45), ss 11, 16,
37,& 38 —Surrender ordered (2011/78EXT
— Edwards ] - 15/2/2012) [2012] IEHC 91
Minister for Justice and Equality v Shannon

European Arrest Warrant

Interpretation of European Arrest Warrant
Act 2003, s 44 — Effect of repealed provision
in Act of 2003, s 42 on rights of respondent
—Interpretation of European Arrest Warrant
Act 2003, s 21A — Whether reciprocity of
offences — Whether respondent acquired
right under s 42 not to be surrendered —
Whether decision by issuing state to try
respondent — Whether respondent ought to
be surrendered — Aamand v Smithwick [1995]
1 ILRM 61; Attorney General v Abimbola
[2007] IESC 56; [2008] 2 IR 302; Becker v
Finanzamt Miinster-Innenstadt (Case 8/81)
[1982] ECR 53; Chief Adjudication Officer
v Maguire [1999] 1 WLR 1778; Director
of Public Prosecutions v Devins [2012]
IESC 7, (Untep, 8/2/2012); Grimaldi v
Fonds des Maladies Professionnelles (Case
322/88) [1989] ECR 4407; Marleasing (Case
C-106/89) [1990] ECR 1-4135; Metck and
Others v Primecrown and Others (Joined
Cases C-267/95 & C-268/95) [1996] ECR
1-6285; Minister for Justice v Aamond [2000]
IEHC 382, (Unrep, Peart ], 24/11/2006);
Minister for Justice v Altaravicius [2006]
IESC 23, [2000] 3 IR 148; Minister for
Justice v Dundon [2005] IESC 13, [2005]
1 IR 261; Minister for Justice v. McArdle
[2005] IESC 76, [2005] 4 IR 260; Minister
for Justice v Olsson [2011] IESC 1, [2011]
1 IR 384; Minister for Justice v Tobin
[2008] IESC 3, [2008] 4 IR 42; Pupino
(Case C-105/03) [2005] ECR 1-5285; Sloan
v Culligan [1992] 1 IR 223; Van Gend en
Loos v Nederlandse Administratis Der
Belastingen (Case 26/62) [1963] ECR 1;
Von Colson v Land Nordriiein-Westfallen
(Case 14/83) [1984] ECR 1891; West v
Gwynne [1911] 2 Ch 1 and Wilson v First
County Trust Ltd (No 2) [2003] UKHL 40,
[2004] 1 AC 816 considered — Extradition
Act 1965, (Part IT) (No. 1) Order 1966 (SI
161/1966) — Offences Against the Person
Act 1861 (Section 9) Adaptation Order
1973 (SI 356/1973), article 3 — Extradition
Act 1965 (Part II) (No 23) Order 1989 (SI
9/1989) — Offences Against the Person Act
1861 (24 & 25 Vict, ¢ 100), s 9 — Extradition
Act 1965 (No 17), ss 8, 16, 50, Part 1T —

Criminal Procedure Act 1967 (No 12), s
8 — Prosecution of Offences Act 1974 (No
22),s 6 — Extradition (European Convention
on the Suppression of Terrorism) Act 1987
(No 1), ss 1 and 3 — Criminal Justice Act
1999 (No 10) — European Arrest Warrant
Act 2003 (No 45), ss 10, 11, 13, 14, 16,
20, 21A, 37, 42 and 44 — Criminal Justice
(Terrorist Offences) Act 2005 (No 2),
ss 63, 68, 83 and Part 8 — Interpretation
Act 2005 (No 23), s 27 — Criminal Justice
(Miscellaneous Provisions) Act 2009 (No
28) — Council Framework Decision, 13th
June 2002, articles 1, 2, 4, 8, recital 5 and 6
— European Convention on Human Rights
1950 — European Convention on Extradition
1957, articles 7 and 26 — Constitution of
Ireland 1937, Articles 15 and 40 — Appeal
allowed; surrender refused (174/2011 — SC
—1/3/2012) [2012] IESC 16

Minister for Justice v Bailey

European Arrest Warrant

Practice and procedure — Points of objection
— Abuse of process — Application to strike
out certain points of objection — Serious
allegations of unlawful conduct — Vague
and generalised assertions — ‘Speculative
assertions’- No evidence adduced to support
assertions — Whether substantive grounds
for making allegations of serious nature —
Whether paragraphs constituted abuse of
process — Whether paragraphs should be
struck out — Affidavit of solicitor — Actual
knowledge of facts deposed — Deponent
must state grounds for belief — Whether
actual knowledge of facts deposed —
Application to set aside order for discovery
— ‘Fishing expedition’ — Discovery sought to
support objection to surrender — Whether
documents sought related to any matter
properly in question in proceedings —
Whether discovery necessary for disposing
fairly of issues — Whether application for
discovery “fishing expedition” — Minister
for Justice v Altaravicius [2006] IESC 23,
[2006] 3 IR 148; Framus Ltd v Cement
Roadstone Holdings plc [2004] IESC 25,
[2004] 2 IR 20 and Carlow Kilkenny Radio
Ltd v Broadcasting Commission [2003]
3 IR 528 applied — R v Secretary of State
for Health ex parte Hackney Borough
(Unreported, English Court of Appeal,
24/7/1994) followed — European Arrest
Warrant Act 2003 (No 45) — European
Convention on Human Rights, art 3 —
Criminal Justice (Terrorist Offences) Act
2005 (No 2) — Rules of the Superior Courts
1986 (SI 15/1986), O 8; O 40 — Appeal
allowed (322/2010 &361/2010 — Supreme
Court—23/2/2012) [2012] IESC 17
Minister for Justice, Equality and Law Reform v
McGuigan

European Arrest Warrant

Surrender hearing — Preliminary issue —
Jurisdiction— Claim that matter not propetly
before court — Validity of arrest — Alleged
failure to comply with provisions of Act
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— Claim arrest of respondent not properly
conducted —Respondent advised of rights
under Act subsequent to arrest — Abuse
of process — Attempt to delay surrender
hearing — Whether matter propetly before
court — Whether arrest of respondent valid
— Whether provisions of Act complied with
— Whether attempts to delay proceedings
abuse of process — Whether appropriate
to surrender respondent — DPP v Shaw
[1982] 1 IR 1 applied — DPP v Buck [2002]
2 IR 268 and DPP v O’Brien [2005] IESC
29, [2005] 2 IR 206 considered — European
Arrest Warrant Act 2003 (No 45), ss 13 and
16 — Surrender ordered (2011/281EXT —
Edwards | — 25/7/2012) [2012] IEHC 321
Minister for Justice and Equality v Stefaniak

Surrender

Surrender to United State of America —
Applicable principles — Offence alleged
of conspiracy to commit counterfeit acts
— Interpretation of ‘offence’ under s 15 of
Extradition Act 1965 — Interpretation of
offence of conspiracy — Whether offence
regarded under law of State as having been
committed in State — Elis v O’Dea (No 2)
[1991] 1 IR 251 applied — Reg » Doot [1973]
AC 807; R v Smith (Wallace Duncan) (No 4)
[2004] EWCA Crim 631, [2004] QB 1418;
R v Smith (Wallace) TLR 13/11/1995 and
Liangsiriprasert v United States [1991] 1 AC
225 approved — R (Purdy) » DPP [2010] 1
AC 345; Stanton v O’Toole [2000] IESC 36,
(Untep, SC, 9/11/2000); Harris v Wren [1984]
ILRM 120; Board of Trade v Owen [1957] AC
602; R (Purdy) » DPP [2010] 1 AC 345; Reg v
Harden [1963] 1 QB 8; State (Furlong) v Kelly
[1971] IR 132 and Hanlon v Flenzing [1981] IR
489; Wilson v Sheehan [1979] IR 423; DPP »
Stonehouse [1978] AC 55 and Reg v Ellis [1899]
1 QB 230 considered — Reg v Manning [1999]
QB 980 and Attorney General v X [1992] 1
IR 1 distinguished — Extradition Act 1965
(Part IT) (No 22) Order 1987 (SI 33/1987)
— Extradition Act 1965 (Application of
Part IT) Order 2000 (SI 474/2000), Part 9 —
Extradition Act 1965 (Application of Part
II) (Amendment) Order 2010 (SI 45/2010)
— Explosive Substances Act 1883 (46 Vict, ¢
3), s 3 —Forgery Act 1913 (3 & 4 Geo 5 Ch
27), ss 6, 8 and 18 — Central Bank Act 1942
(No 22), s 55 — Extradition Act 1965 (No
17),ss 8,9, 10, 11, 15, 18, 22, 23, 25, 26, 29,
37,38, 50, Parts IT and IIT — Misuse of Drugs
Act 1977 (No 12), s 20 — Criminal Justice Act
1994 (No 15) — European Convention on
Human Rights Act 2003 (No 20) — Criminal
Justice Act 2006 (No 26), s 71 — Agreement
on Extradition between the United States
of America and the European Union
2003 — Statute of the Council of Europe
1949, arts 1, 3, 5, 6, 8 and 13 — Treaty on
Extradition between the United States of
America and Ireland1983, art II, IV (b) and
VIII — European Convention on Human
Rights 1950 — Constitution of Ireland 1937,
Arts 40.1 and 40.3 — Surrender refused
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(2009/18EXT — Edwartds | — 27/1/2012)
[2012] IEHC 90
Attorney General v Garland

Surrender

Fundamental rights — Prison — Fundamental
defect in system of justice of requesting
state — Risk of violation of rights — Test
to be applied — Evidence — United States
— Whether surrender of respondent would
place him at risk of prison rape or exposure
to violence and death — Whether court could
accept hearsay evidence of prison conditions
— Whether extradition proceedings sui
generis — Whether making of extradition
arrangements presupposes requesting state
will not impair fundamental rights — Whether
sufficient evidence to displace presumption
— Whether risk of violation of rights due
to unique characteristic of respondent —
AG v Dyer [2004] IESC 1, [2004] 1 IR 40;
AG v Parke [2004] IESC 100, (Unrep, SC,
6/12/2004); Minister for Justice v Rettinger
[2010] IESC 45, [2010] 3 IR 783; Ellis v
O’Dea (No 2) [1991] 1 IR 251; Minister for
Justice v Mazurek [2011] IEHC 204, (Unrep,
Edwards |, 13/5/2011); AG v Skripakova
[2006] TESC 68, (Untep, SC, 24/4/2006)
and Minister for Justice v Altaravicins [2006]
IESC 23, [20006] 3 IR 148 applied — Miklis v
Deputy Prosecutor General of Lithuania [2006]
EWHC 1032 (Admin), [2006] 4 All ER
808 approved — Farmer v Brennan (1994)
501 US 825; Minister for Justice v Brennan
[2007] IESC 21, [2007] 3 IR 732; Shannon
v Ireland [1984] IR 548 and Larkin v O’Dea
[1995] 2 IR 485 considered — AG v Murphy
[2007] IEHC 342, [2010] 1 IR 445 and AG
v Russel/ [2006] IEHC 164 (Unrep, Peart
J, 23/5/20006) distinguished — Extradition
Act 1965 (Application of Part II) Order
2000 (SI 474/2000) — Extradition Act 1965
(Application of Part IT) (Amendment) Order
2010 (SI 45/2010) — Extradition Act 1965
(No 17), ss 8,10, 23, 25, 26, 29 — Washington
Treaty on Extradition between the State and
the USA of 13/7/1983 — Surrender ordered
(2009/194EXT — Edwards | — 1/5/2012)
[2012] IEHC 179

Attorney General v O’Gara

Library Acquisitions

O Toghda, Sean

European arrest warrant acts 2003 and 2012:
annotated and consolidated

Dublin : Round Hall, 2013

C214.C5.214

Statutory Instruments

Extradition act 1965 (application of part
II) order 2013

SI 416/2013

FAMILY LAW

Access

Application to vary access order —
Application for unsupervised access —
Report of clinical psychologist — Views

of children — Assistance of counsel in
ascertaining views of children — Failure
to address how variation of order in best
interests of children —

Family Law Act 1995 (No 206), s 47 — Relief
refused (2011/67M — Sheehan ] —26/7/13)
[2013] IEHC 379

E() v E(D)
Child abduction

Removal of children from Poland to
Ireland by father — Absence of consent
from mother — Application by mother for
return of children to Poland — Whether
children should be returned to Poland
-Consent — Real positive and unequivocal
consent — Whether consent real positive
and unequivocal — Discretion of court —
Objections by child — Whether view of child
to be considered —.AS v PS (Child Abduction)
[1998] 21R 244, AU » TNU [2011] IESC 39,
[2011] 3 IR 683; RK v JK (Child Abduction:
Acquiescence) [2000] 2 IR 416 and SR » MMR
[2006] IESC 7, (Unrep, SC, 16/2/20006)
applied — WF » RJ [2010] EWHC 2909
(Fam), [2011] 1 FLR 1153 distinguished —
Re T (Abduction: Childs Objections to Return)
[2000] 2 FCR 159 and [2000] 2 FLR 192
and Zaffino v Zaffino (Abduction: Children’s
views) [2005] EWCA Civ 1012, [2000] 1
FLR 410 mentioned — Iz Re D(A Child)
(Abduction:Rights of Custody) [2006] UKHL
51, [2007] 1 AC 619 and In Re M (Children)
(Abduction: Rights of Custody) [2007] UKHL
55, [2008] 1 AC 1288 considered — Child
Abduction and Enforcement of Custody
Otrders Act 1991(No 6) — Convention
on Civil Aspects of International Child
Abduction 1980, arts 3 and 13 — Council
Regulation 2201/2003, arts 10 and 11(2) —
Application granted (2012/761JR — Finlay
Geoghegan ] — 21/09/2012) [2012] IEHC
378

D(MK) » DKIV)

Child abduction

Application for return of child — Child
unlawfully retained in Ireland without
consent of applicant — Discretion of court
— View of child — Weight and significance
to be afforded to view of child — Totality
of evidence — Exceptional circumstances
— Preference of child to remain rather
than objection to returning to applicant —
Whether return of child should be ordered
-Whether view of child to be considered
— Whether exceptional circumstances —
Whether discretion of court should be
exercised — ZD v KD [2008] IEHC 176,
[2008] 4 IR 751 and AU v TNU [2011]
IESC 39, [2011] 3 IR 683 applied — In Re
M (Children)(Abduction: Rights of Custody)
[2007] UKHL 55, [2008] 1 AC 1288 followed
—AK v AJ [2012] IEHC 234 (Unrep, Finlay
Geoghegan |, 8/6/2012) and P v P [2012]
IEHC 31, [2012] 1 IR 666 distinguished
— CA v CA [2009] IEHC 460, [2010] 2
IR 162 and Re E(Children)(Abduction:
Custody Appeal)[2011] UKSC 27, [2012]
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1 AC 144 considered — Child Abduction
and Enforcement of Custody Orders Act
1991(No 6) — Convention on Civil Aspects
of International Child Abduction 1980,
arts 3,12 and 13 — Council Regulation
2201/2003, arts 10 and 11(2) — Order made
(2012/10HLC — Edwatds ] — 16/7/2012)
[2012] IEHC 307

L] v VN (Child abduction)

Child abduction

Receipt of final order of non-return made
by Polish court — Originating notice of
motion issued by central authority for
Ireland — Habitual residence in Ireland prior
to removal — No appearance by respondents
— Application for order closing proceedings
— Rules of the Superior Courts 1986 (SI
15/1986), O 133 — Council Regulation
(EC) (No 2201/2003), art 11; Guardianship
of Infants Act 1964 (No 7) — Regulation
(EC) (No 1393/2007), art 10 — Courts
(Supplemental Provisions) Act 1961 (No
39), s 45 — Order closing proceedings made
(2013/21HLC - Finlay Geoghegan | —
16/9/2013) [2013] IEHC 419

Minister for Justice and Equality v P(M)

Child abduction

Removal without knowledge or consent —
Custody — Application to dismiss or strike
out proceedings — Whether Polish custody
order entitled mother to remove child
without consent — Whether Polish District
Court decision refusing to transfer custody
constituted decision that removal breached
custody rights of father — Whether sufficient
evidence of Polish law before court —
Whether child residing in Ireland for one
year — HI v MG (Child abduction: Wrongful
removal) [2000] 1 IR 110 consideted — Child
Abduction and Enforcement of Custody
Orders Act 1991 (No 6) — Hague Convention
on the Civil Aspects of International Child
Abduction 1980, arts 3, 12, 13 and 28 —
Council Regulation (EC) 2201/2003, art
10 — Application to dismiss or strike out
proceedings refused (2012/1HLC — Finlay
Geoghegan ] —2/5/2012) [2012] IEHC 183

MW) v M(K)

Child abduction

Application for child to be interviewed — Test
to be applied — Age of child — Maturity of
child — Capability of child to form own views
— Whether court should apply experience
and common sense — Whether maturity
of child consistent with chronological age
— Whether basis to artificially determine
maturity of child at commencement of
proceedings — Whether potential objections
of child to return could properly form
basis of substantive decision — Whether
child of age where capable of forming
own views in relation to everyday matters
of potential relevance — MN v RN (Child
abduction) [2008] IEHC 382, [2009] 1 IR
388 applied — B(A) v B(J) (Child abduction)
[2010] IESC 38, [2010] 3 IR 737 considered
— Child Abduction and Enforcement
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of Custody Otders Act 1991 (No 6) —
Hague Convention on the Civil Aspects of
International Child Abduction 1980, arts
12, 13 and 19 — Charter of Fundamental
Rights of the European Union 2000, art
24 — United Nations Convention on the
Rights of the Child 1989, art 12 — Council
Regulation (EC) 2201/2003, arts 11(2) and
11(3) — Application refused (2012/7HLC
— Finlay Geoghegan ] — 9/5/2012) [2012]
IEHC 188

PR) v D(S)

Judicial separation

Appeal from Circuit Court — Access and
custody — Welfare of children — Division
of assets — Family home — Maintenance —
Atrrears — Costs — Orders made (2011/22AP
— White ] — 30/10/2012) [2012] IEHC 582

D) v D(C)

Practice and procedure

Judicial separation — Iz camera rule — Public
administration of justice — Judicial review —
Presence of friend in family law proceedings
— Whether trial judge correct in excluding
friend where defendant legally represented —
Whether defendant dependent on assistance
of friend — Whether error affected validity
of order — Whether trial judge erred in
permitting presence of affected third party
— Sale of property — Pre-requisites to order
for sale — Whether court erred in ordering
sale of property — Whether error more
appropriate for appeal than judicial review
— Tesco Ireland 1td v McGrath (Unrep, Mortis
P,14/6/1999); RM » DM [2000] IEHC 140,
[2000] 3 IR 373; RD v McGuinness [1999] 2
IR 411 and MD (a minor) v Ireland [2012]
IESC 10, [2012] 1 IR 697 considered — Gil/
v Connellan [1987] IR 541 and CE » Minister
Sor Justice [2012] IEHC 3, (Unrep, Hogan J,
11/1/12) followed — Judicial Separation and
Family Law Reform Act 1989 (No 06), ss 2
& 3 — Family Law Act 1995 (No 26), s 15 —
Civil Liability and Courts Act 2004 (No 31),
s 40 — Domestic Violence Act 1996 (No 1),
s 16 — Constitution of Ireland 1937, Articles
34, 40, 41 & 42 — Declaration granted,
certiorari refused (2011/952]JR — Hogan J —
25/4/2012) [2012] IEHC 175

X(D) v Judge Buttimer

Library Acquisitions
Crowley, Louise

Family law

Dublin : Round Hall, 2013
N170.C5

Todd, Elisabeth

Todd, Richard

Todds’ relationship agreements
London : Sweet and Maxwell, 2014
N170

Articles

Bergin-Cross, Caroline

Anomalies of the domestic violence act 1996
and the need for reform

2013 (4) Irish family law journal 117

Acts

Child and Family Agency Act 2013
Act No. 40 of 2013

Signed on 15" December 2013

FINANCE

Library Acquisitions
Hudson, Alastair

The law and regulation of finance
2nd ed

London : Sweet & Maxwell, 2013
N300

Acts

Finance (No.2) Act 2013

Act No. 41 of 2013

Signed on 18® December 2013

Statutory Instruments

Savings certificates (issue twenty) rules 2013
EA National Treasury Agency act, 1990
SI480/2013

Finance act 2013 (section 22(1))
(commencement of certain provisions)
order 2013

SI1497/2013

FINANCIAL SERVICES
Articles

Dunne, Peter

Beyond jurisdiction and oral hearings: the
unexplored challenges to the Financial
Services Ombudsman Bureau

2013 (20) 9 Commercial law practitioner
206 [part I]

2013 (20) 10 Commercial law practitioner
230 [part 2]

Statutory Instruments

Financial transfers (Belarus) (prohibition)
order 2013

(REG/765-2006, REG/1054-2013)

SI 559/2013

Financial transfers (Democratic People’s
Republic of Korea) (prohibition) order 2013
(REG/329-2007, REG/696-2013)

SI 547/2013

Financial transfers (Democratic Republic of
Congo) (prohibition) order 2013
(REG/889-2005, REG/666-2008,
REG/1183-2005)

SI 560/2013

Financial transfers (Iraq) (prohibition) order
2013

(REG/1210-2003, REG/85-2013)
SI545/2013

Financial transfers (Liberia) (prohibition)
order 2013

(REG/234-2004, REG/493-2010,
REG/872-2004, REG/291-2013)
SI555/2013

Financial transfers (Libya) (prohibition)
order 2013
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(REG/204-2011, REG/488-2013)
S1544/2013

Financial transfers (restrictive measures
concerning the Republic of Guinea-Bissau)
(prohibition) order 2013

(REG/377-2012, REG/559-2013)
SI1531/2013

Financial transfers (Somalia) (prohibition)
order 2013

(REG/147-2003, REG/1153-2013,
REG/356-2010, REG/432-2013)

SI 548/2013

Financial transfers (Tunisia) (prohibition)
order 2013

(REG/101-2011, REG/735-2013)

SI 552/2013

Financial transfers (Zimbabwe) (prohibition)
order 2013

(REG/314-2004, REG/915-2013)
SI550/2013

FIREARMS

Library Acquisition

McDonnell, Martin

The law of firearms and offensive weapons
Dublin : Clarus Press, 2014

N186.1.C5

FISHERIES

Statutory Instruments

Wild salmon and sea trout tagging scheme
regulations 2013
SI573/2013

European Union (common fisheries policy)
(Faroe Islands) regulations 2013
SI1432/2013

FOOD

Statutory instruments

European Union (marketing of fruit juices
and certain similar products) regulations
2013

S1410/2013

GARDA SIOCHANA

Compensation

Authorisation of Minister — Entitlement
to refuse authorisation — Stateable case
— Malice — Whether Minister entitled to
refuse authorisation on ground that injuries
not maliciously inflicted — Whether malice
question of law for High Court — Whether
stateable case that injuries maliciously
inflicted — Donovan v Minister for Justice
(Untep, Geoghegan J, 2/4/1998) followed
— Garda Sfochina (Compensation) Acts
1941-1945 (Nos 19 & 1) — Relief granted
(2011/281JR — Hedigan ] — 4/5/2012)
[2012] IEHC 210

McMahon v Minister for Justice and Equality

Page xvi

Statutory Instruments

Garda Siochdna act 2005 (section 42) (special
inquiries relating to Garda Sfochana) order
2013

SI481/2013

Garda Sfochdna (admissions and
appointments) regulations 2013
SI470/2013

European Communities act 1972
(interpretation and translation for persons in
custody in garda stations) regulations, 2013
SI564/2013

HARBOURS

Statutory Instruments

Harbours act 1996 (establishment of the
pilotage district of Bantry Bay harbour)
order 2013

ST 486/2013

Harbours act 1996 (limits of harbour of port
of Cork company (alteration) order 2013
SI487/2013

Harbours act 1996 (section 87A) (apointment
of transfer day in respect of Bantry Bay
harbour) order 2013

SI 485/2013

HEALTH
Health Repayment

Scheme to pay recoverable health charges
— Application for repayment of health
charge — Appeal against decision of Health
Repayment Scheme Appeals Office —
Determination that applicant not entitled
to make claim under scheme on behalf
of mother — Trial of preliminary issues —
Whether necessary standing to maintain
appeal — Whether ‘connected person’ within
the meaning of Health (Repayment Scheme)
Act 2006 — Whether ‘relevant person’ within
the meaning of Act of 2006 — Whether
entitled to make application for prescribed
repayment of recoverable health charge —
Whether ‘aggrieved person’ within meaning
of Act of 2006 — Absence of ambiguity in
wording of statute — Tingley v Muller [1917]
2 Ch 144 considered — Health (Repayment
Scheme) Act 2006 (No 17), s 16 — Health
(Charges for In-Patient Services) Regulations
1976 (SI 180/1976) and Health (Charges
for In-Patient Services) Regulations 1987
(SI 300/1987) — Institutional Assistance
Regulations 1954 (SI 103/1954) —
Institutional Assistance Regulations 1965 (SI
177/1965) — Finding that appellant did not
have standing to apply or to maintain appeal
(2009/262MCA — Hedigan ] — 9/4/13)
[2013] IEHC 344

Maher v Health Repayment Scheme Appeals Office

Acts

Health (Alteration of Criteria for Eligibility)
(No.2) Act 2013

Act No. 42 of 2013

Signed on 18* December 2013

Statutory Instruments
Health act 2007 (registration of designated
centres for older people) (amendment)

regulations 2013
S1493/2013

Health services (prescription charges)
regulations 2013
SI437/2013

HUMAN RIGHTS

Library Acquisitions

Nolan, Aoife

O’Connell, Rory

Harvey, Colin

Human rights and public finance: budgets
and the promotion of economic and social
rights

Oxford : Hart Publishing, 2013

C200

IMMIGRATION

Application to dismiss

Application to strike out — Jurisdiction of
court—Function of tribunal member — Onus
on applicant in judicial review — Whether
cause of action disclosed — Whether claim
bound to fail — Whether frivolous or
vexatious — Barry v Buckley [1981] IR 306
and AM.A) (Nigeria) v Minister for Justice
and Equality (Untep, Cooke J, 19/12/2011)
approved — Rules of the Superior Courts
1986 (SI 15/1986), O 19 — European
Communities (Eligibility for Protection)
Regulations 2006 (SI 518/2000), reg 5 —
Refugee Act 1996 (No 17), s 13 — European
Convention on Human Rights Act 2003 (No
20), s 3— Charter of Fundamental Rights of
the European Union 18/12/2000 (2000/C
364/01), art 24 — Constitution of Ireland
1937 Arts 40.3 and 42 — Application granted
(2011/1197JR — Cooke J — 27/2/2012)
[2012] IEHC 85

K()) (a minor) v Refugee Appeals Tribunal

Ayslum

Judicial review — Presentation of
fundamentally different claim on appeal
— Claim that national of Ghana at first
instance — Claim that of Nigerian origin on
appeal — Whether jurisdiction to determine
claim on appeal where every material
fact had changed — Inquisitorial role of
tribunal — Alleged selective use of country
of origin information — Alleged failure
to have reasonable regard to country of
origin information — Whether tribunal
member wrongly required corroboration
in respect of nationality — Conclusions
of tribunal member — Explanation of
findings — Assessment of credibility —
DVTS v Minister for Justice [2007] IEHC
305, (Untep, Edwards J, 4/7/2007); MN
v Refugee Appeals Tribunal [2008] IEHC
218, (Unrep, Birmingham J, 2/7/2008); GO
v Refugee Appeals Tribunal [2013] IEHC
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89, (Unrep, MacEochaidh |, 18/6/2013);
AAT v Refugee Appeals Tribunal [2009]
IEHC 51, (Unrep, Clark J, 11/2/2009);
FOO v Refugee Appeals Tribunal [2012]
IEHC 46, (Unrep, Hogan |, 2/2/2012) and
Camara v Minister for Justice (Unrep, Kelly
J, 26/7/2000) considered — Refugee Act
1996 (No 17) ss 16 and 17(7) — Leave refused
(2009/565JR — MacEochaidh ] — 18/6/13)
[2013] IEHC 350

F(R) v Refugee Appeals Tribunal

Asylum

Judicial review — Challenge to decision of
tribunal — Telescoped hearing — Togo —
Adverse credibility findings — Alleged failure
to assess corroboration documentation
— Alleged excessive reliance on answers in
interviews rather than evidence on appeal-
Alleged failure to have regard to medical
reports — Costs — R(I) v Minister for
Justice [2009] IEHC 353, (Unrep, Cooke J,
24/7/2009) and GK v Minister for Justice
[2002] 2 IR 418 considered — European
Communities (Eligibility for Protection)
Regulations 2006 (SI 518/2000), reg 5 —
Decision quashed (2008/1262]JR — Clark
J-16/9/2013) [2013] IEHC 436

NM (Togo) v Refugees Appeals Tribunal

Asylum

Fair procedures — Appeal — Right to
oral hearing —Safe country of origin —
Credibility — Absence of oral hearing on
appeal — Whether absence of oral hearing
on appeal combined with presumption
that applicant not refugee ineffective
remedy — Whether Refugee Applications
Commissioner had discretion to omit
finding that applicant from safe country
of origin — Whether Refugee Applications
Commissioner obliged to omit finding that
applicant from safe country of origin —
Whether necessary to interpret domestic
law in accordance with requirements of
directive where transposition of directive
was deemed unnecessary on basis that
necessary procedures and standards already
in force in domestic law — XL.C v Minister
for Justice, Equality and Law Reform [2010]
IEHC 148, (Untep, Cooke J, 10/2/2010);
Commission of the European Communities
v Germany (Case 248/83) [1985] ECR 1459;
Commission of the European Communities
v Germany (Case 29/84) [1985] ECR 1661;
AD v Refugee Applications Commissioner
[2009] IEHC 77, (Unrep, Cooke ],
27/1/2009); HID (A Minor suing by her
Mother and Next Friend, ED) and BA v
Refugee Applications Commissioner [2011]
IEHC 33, (Untep, Cooke J, 9/2/2011);
Glover v BLN Ltd [1973] IR 388; In re
Haughey [1971] IR 217; Moyosola v Refugee
Applications Commissioner [2005] IEHC
218, (Untep, Clatke J, 23/6/2005); MOOS
v Refugee Applications Commissioner
[2008] IEHC 399, (Unrep, Birmingham J,
8/12/2008); Silver v United Kingdom (Apps
Nos 5947/72, 6205/73,7052/75, 7061/75,
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7107/75, 7113/75 and 7136/75) (1983) 5
EHRR 347 and VZ v Minister for Justice
[2002] 2 IR 135 considered — Refugee Act
1996 (Safe Countries of Origin) Order 2004
(SI 714/2004) — European Communities
(Eligibility for Protection) Regulations 2006
(SI 518/2006) — European Communities
(Asylum Procedures) Regulations 2011
(SI 51/2011) — Refugee Act (Asylum
Procedures) Regulations 2011 (SI 52/2011)
— European Communities (Amendment)
Act 1973 (No 20) — Refugee Act 1996 (No
17), ss. 11, 11A, 11A(1), 11B, 12, 12(4),
12(5), 13, 13(1), 13(4)(b), 13(5), 13(5)(a),
13(6), 13(6)(d), 13(6)(e), 16, 16(1), 16(3) and
17(1) — European Convention on Human
Rights Act 2003 (No 20) — Immigration
Act 2003 (No 26) — Constitution of
Ireland 1937, Arts 40 and 40.3 — Directive
2004/83/EC — Directive 2005/85/EC,
arts 2(d), 2(e), 15, 15(3)(a), 30, 39, 39(1),
39(1)(a), 39(3), 44, 45, Chapter II, Chapter
V, Annex 1 and Annex 2 — Treaty on the
Functioning of the European Union, Arts
267 and 288 — Convention Relating to the
Status of Refugees 1951, art 3 — European
Convention on Human Rights 1950, arts 6
and 13 — Questions answered in affirmative
(2007/1362JR — Cooke J — 30/3/2012)
[2012] IEHC 338

N(SU) v Refugee Applications Commissioner

Deportation

Subsidiary protection — Appropriate forum
to challenge findings of fact — Unappealed
adverse credibility findings adopted by first
respondent — Whether obligation on first
respondent to reconsider findings — Whether
arguable grounds to challenge subsidiary
protection — Interpretation of ‘proceed to
consider’ under European Communities
(Eligibility for Protection) Regulations
2000, reg 4 — Whether respondent must
proceed to consider deportation only after
subsidiary protection determination —
Whether substantial grounds to challenge
deportation order — A(BJS) (Sierra Leone) v
Minister for Justice and Equality [2011] IEHC
381, (Unrep, Cooke J,12/10/2011) and O(O)
v Minister for Justice, Equality and Law Reform
[2011] IEHC 165 & 175, (Untep, Cooke J,
16/3/2011 and 4/5/2011) approved — Rules
of the Superior Courts 1986 (S115/1986), O
84 — European Communities (Eligibility for
Protection) Regulations 2006 (SI 518/20006),
regs 2, 3,4, 7—Refugee Act 1996 (No 17), ss
5,13, 17 — Immigration Act 1999 (No 22), s
3 —Illegal Immigrants (Trafficking) Act 2000
(No 29), s 5 — Council Directive 2004/83/
EC, art 2 — European Convention on Human
Rights 1950, arts 2 and 3 — Constitution
of Ireland 1937, Art 40.3 — Leave refused
(2011/129JR — Cooke | —2/2/2012) [2012]
IEHC 44

D(N)(Nigeria) v Minister for Justice and Law
Reform

Deportation
Judicial review — Subsidiary protection

— Credibility of applicant — Absence of
adverse credibility findings — New material
evidence or information — Whether new
material evidence of information presented
to respondent — ND » Minister for Justice
and Law Reform [2012] IEHC 44, (Unrep,
Cooke J,2/2/2012) and BJSA v Minister for
Justice and Equality [2011] IEHC 381 (Unrep,
Cooke J,12/10/2011) considered — Refugee
Act 1996 (No 17) ss 11 and 13 — European
Communities (Eligibility for Protection)
Regulations 2006 (SI 518/2006) -Relief
refused (2011/802JR — Clark ] —26/6/2012)
[2012] IEHC 570

H(MA) v Minister for Justice and Equality

Deportation

Judicial review — Leave — Certiorari —
Subsidiary protection — Leave to remain
— Member of Ahmadi faith — Fear of
persecution — Restriction on religious
freedom — Irrationality —Irrationality of
decision in light of country of origin
information before respondent — Unlawful
delegation of ministerial duty — Deportation
order not signed by respondent —
Respondent failed to personally make lawful
determination on refoulement — Failure to
provide effective remedy — Proportionality
of theoretically indefinite deportation order
— Whether conclusion on state protection
rationally supported by country of origin
information —Whether unlawful delegation
of ministerial duty — Whether error in failing
to personally make lawful determination on
refoulement — Whether deportation order
must be signed by respondent — Whether
justifiable restriction on religious freedom
— Whether respondent failed to provide
effective remedy — Federal Republic of Germany
» Y and Z (Opinion of Advocat General)
(C-99/11 and C-71/11) [2013] 1 CMLR
5 followed — LAT v Minister for Justice and
Eguality [2011] IEHC 404, (Unrep, Hogan
1, 2/11/2011); Afolabi v Minister for Justice and
Egunality [2012] IEHC 192, (Unrep, Cooke J,
17/5/2012); Sivsivadze v Minister for Justice and
Eguality [2012] IEHC 137, (Untrep, Hogan
J, 26/4/2012); ND v Minister for Justice and
Law Reforn [2012] IEHC 44, (Unrep, Cooke
J, 2/2/2012); PM v Minister for Justice and
Eguality [2011] IEHC 409, (Unrep, Hogan
], 28/10/2011); PM (Botswana) v Minister for
Justice and Law Reform (No 2) [2012] IEHC
34, (Unrep, Hogan J, 31/1/2012) applied —
Carltona Ltd v Commissioners of Works [1943]
2 All ER 560 followed — Meadows v Minister
Sor Justice and Law Reform [2010] IESC 3,
[2010] 2 IR 701; FL » Minister for Justice and
Eguality 2012] IEHC 189, (Unrep, Hogan
J, 10/5/2012); R (Tarig) v Secretary of State
Sfor the Home Department [2009] EWHC 1390
(Admin), (Unrep, English High Court,
19/6/2009) considered — MML v Minister for
Justice and Equality (Unrep, ex tempore, Clark
J, 21/3/2012) distinguished — Refugee Act
1996 (No 17) ss 5 and 17 — Immigration
Act 1999 (No 22) s 3- Relief granted
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(2011/923]R — Clark ] — 28/6/2012) [2012]
IEHC 572
HMAU) v Minister for Justice and Equality

Deportation

Judicial review — Certiorari — Leave —
Deportation order — Application for
revocation of deportation order — Leave
to remain — Subsidiary protection —
‘Enmeshment’ — Asylum application refused
on negative credibility findings — Applicant
married to Irish citizen — Right to respect
for family life — Absence of insurmountable
obstacles to couple enjoying family life in
country of origin of applicant — Delay —
Extension of time — Good and sufficient
reason — Claim applicant had derivative rights
as spouse of EU citizen — Principle of free
movement — Right of Irish citizen to reside
in State with spouse — Unmarried at time of
asylum application — Subsidiary protection
application refused — Proportionality —
Whether respondent took account of all
relevant factors — Whether personal rights
weighed against interests of State — Whether
EU law or domestic law applied — Whether
applicant had derivative rights as spouse
of EU citizen — Whether right to family
life denied — Whether insurmountable
obstacles to couple enjoying family life in
country of origin of applicant — Whether
good and sufficient reason for delay — §
v Minister for Justice [2002] 2 IR 1631, SM v
Minister for Justice, Equality and Law Reform
[2005] IESC 27 ,(Unrep, Supreme Court,
3/5/2005); ] (Moldova) v Minister for Justice
and Equality [2012] IEHC 227, (Unrep,
Cooke J, 31/7/2012); Re Article 26 and the
Lllegal Immigrants (Trafficking) Bill 1999 [2000]
2 1R 360; Oguekawe v Minister for Justice. Equality
and Law Reform [2008] IESC 25, [2008] 3 IR
795, Lofinmakin v Minister for Justice, Equality
and Law Reform [2011] IEHC 116, (Untep,
Cooke J, 25/3/2011); S v Minister for Justice
and Equality [2011] IEHC 417, (Unrep,
Clark J, 13/10/2011) — XA v Minister for
Justice, Equality and Law Reforn [2011] IEHC
397, (Unrep, Hogan J, 25/10/2011); HU »
Minister for Justice and Equnality [2010] IEHC
371, (Untep, Clatk J, 29/9/2010) — A0 ¢
DL v Minister for Justice [2003] 1 IR 1; Pok
Sun Shum v Ireland [1986] ILRM 593; Osheku
v Ireland [19806] IR 733; O’Leary v Minister for
Justice Equality and Law Reform [2012] IEHC
80, (Untep, Cooke J, 24/2/2012); Sivsivadze
v Minister for Justice and Equality [2012] IEHC
244, (Unrep, Kearns P, 21/6/2012) applied
— Dereci v Bundesministerien fur Inneres (Case
C-256/11),[2012] Al ER (EC) 373; Zambrano
v. Office National de L'Emploi [2012] 2 WLR
886; McCarthy v Secretary of State for the Home
Department (Case C-434/09) (Unrep, ECJ,
5/5/2011); OSL v Maahanmunttovirasto
(Joined Cases C-356/11 and C-357/11)
[2013] 2 WLR 1093 followed — A% v Minister
Jor Justice, Equality and Law Reform [2009]
IEHC 5, [2010] 4 IR 45; O’Leary v Minister for
Justice, Equality and Law Reform [2011] IEHC
256, (Untep, Hogan J, 20/6/2011); Huang v
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Secretary of State for Home Department [2007]
2 WLR 581; VW/(Uganda) and AB (Somalia)
v Secretary of State for Home Department
[2009] EWCA Civ 5, [2009] Imm AR 436;
Agbonlabor v Minister for Justice, Equality and
Law Reform [2007] IEHC 166, [2007] 4 IR
309 — R(Mahmwood) v Secretary of State for Home
Department [2001] 1 WLR 840; Abdulaziz
v United Kingdom (1985) 7 EHRR 471; N
v Secretary of State for the Home Department
[2005] 2 AC 296; BLS (Sanni) v. Minister for
Justice [2007] IEHC 398, (Unrep, Dunne
J, 30/11/2007); Bouchelkia v. France (1997)
25 EHRR 686 and Bosjlifa v France (2000)
30 EHRR 419 and R(Raggar) v Secretary of
State for the Home Department [2004] 2 AC
368 considered — SP v Minister for Justice and
Eguality [2012] IEHC 18, (Unrep, Cooke
J, 20/1/2012) distinguished — Treaty on
the Functioning of the EU 1958, art 21
— European Communities (Eligibility for
Protection) Regulations 2006 (SI 518/2006)
— Immigration Act 1999 (No 22), s 3 —Illegal
Immigrants (Trafficking) Act 2000 (No 29),
s 5 — Constitution of Ireland 1937, Art 41
— European Convention on Human Rights
1953, art 8 — Leave granted (2011/1054JR —
O’Keeffe ] —7/12/2012) [2012] IEHC 542
Troci v Minister for Justice and Equality

Deportation

Application for leave to seek judicial
review — Decision not to grant subsidiary
protection — Decision to make deportation
order — Alleged failure to have regard to
language reports establishing Somali identity
— Alleged failure to allow applicant address
allegation of Tanzanian identity — Expert
reports — Subsidiary protection application
— Country of origin information — Whether
decision reached in breach of principle of
audi alterem partem — Absence of evidence
that language reports taken into account
— Discretionary nature of judicial review
as remedy — Lack of candour — Failure of
decision maker to weigh language reports
before rejecting claim — MM v Minister for
Justice, Equality and Law Reform [2011]
IEHC 547, (Unrep, Hogan ], 18/5/2011);
MM v Minister for Justice, Equality and
Law Reform [2013] IEHC 9, (Unrep, Hogan
J, 23/1/2013) and Gordon v Director
of Public Prosecutions [2002] 2 IR 369
considered — Refugee Act 1996 (No 17)
s 17(7) — Immigration Act 1999 (No 22)
s. 3 — European Communities (Eligibility
for Protection) Regulations 2006, reg 5(3)-
Relief refused (2012/351JR —Mac Eochaidh
J—18/7/13) [2013] IEHC 355

A(A) v Minister for Justice and Equality

Deportation

Deportation order — Plenary summons —
Judicial review — Procedure for challenging
constitutionality of legislative provision
— Whether validity of legislative provision
questioned — Whether constitutional
challenge to be made by way of judicial
review only — Whether constitutional

challenge to immigration provision by
plenary proceedings permissible — Statutory
interpretation — Subsidiary protection — Acte
clair — Application for subsidiary protection
under Qualification directive — Whether
requirement to first apply for refugee status
compatible with Qualification directive
— AHP Manufacturing BV v Director of
Public Prosecutions [2008] IEHC 144,
[2008] 2 ILRM 344; Cahill v Sutton [1980] IR
269; Curtis v The Attorney General [1985]
IR 458; Desmond v Glackin (No 2) [1993]
3 IR 67; Goonery v Meath County Council
(Unrep, Kelly ], 15/7/1999); Izevbekhai and
others v Minister for Justice [2010] IESC 44,
[2011] 1 ILRM 398; KSK Enterprises Ltd v
An Bord Pleandla [1994] 2 IR 128; Lelimo v
Minister for Justice [2004] IEHC 165, [2004]
21R 178; Lennon v Cork City Council [2006]
IEHC 438, (Unrep, Smyth J, 19/12/2006);
MAU v Minister for Justice [2010] IEHC
492, (Unrep, Hogan ], 12/12/2010); MAU v
Minister for Justice [2011] IEHC 95, [2012] 1
IR 749; Nawaz v Minister for Justice [2010]
IEHC 489, (Unrep, Ryan J, 15/12/2010);
Nawaz v Minister for Justice [2011] IEHC
459, (Untep, Laffoy ], 25/5/2011); Okunade
v Minister for Justice [2012] IESC 49, [2012]
3 IR 152 and Riotdan v An Taoiseach (No
2) [1999] 4 IR 343 considered — Illegal
Immigrants (Trafficking) Act (No 29), s
5 — Immigration Act 1999 (No 22), s 3 —
Council Directive 2004/83/EC, article 2(e)
— European Communities (Eligibility for
Protection Regulations) 2006 (SI 518/20006),
reg 4(2) — Appeal of first respondent
allowed; order for reference to ECJ in appeal
of applicant (87/2011 & 283/2011 — SC —
29/11/2012) [2012] IESC 58

Nawaz, v Minister for Justice, Equality and Law
Reform

Evidence

Hearsay evidence on affidavit — Application
to cross-examine applicant on affidavit —
Application based on averment as to belief
but non-disclosure of source of belief
— Whether affidavit admissible — Whether
cross-examination of applicant on affidavit
permitted —Pegple (DPP) v Mcloughlin [2009]
IESC 65, [2010] 1 IR 590; In re Haughey
[1971] IR 217; Maguire v Ardagh [2002] 1
IR 385 and Kiely v Minister for Social Welfare
[1977] IR 267 applied — Bridgeman v Kilcock
Transport Ltd (Unrep, Keane J, 27/1/1995);
Clarke v Governor of Cloverhill Prison [2011]
IEHC 199, [2011] 2 IR 742; § O 'Connor &
Son Ltd v Whelan [1993] 1 IR 560 and A/
Khawaja v United Kingdom (App No 26766/05
and 22228/06) [2011] ECHR 2127 approved
— Rules of the Superior Courts 1986 (SI
15/1986), O 40 — Land and Conveyancing
Law Reform Act 2009 (No 27) — European
Convention on Human Rights 1950, art 6(1)
— Application granted (2008/32]JR — Hogan
J—31/1/2012) [2012] IEHC 58
M(IB)(Sudan) v Refugee Appeals Tribunal
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Family reunification

Application for judicial review — Certiorari
— Refusal of application for family
reunification — Iraqi national — Ministerial
decision — Requirements to be satisfied —
Degree of relationship — Whether subjects
dependent on application — Failure to give
reasons — Whether decision rational and
adequately reasoned — Error of fact —
Decision based on fundamental error of
fact as to earnings of sister — Whether error
sufficient to quash administrative decision —
Meadows v Minister for Justice, Equality and
Law Reform [2010] IESC 3, [2010] 2 IR 701,
IR v Minister for Justice, Equality and Law
Reform [2009] IEHC 353, (Unrep, Cooke
J, 24/7/2009); RO v Minister for Justice,
Equality and Law Reform[2012] IEHC
573, (Untep, MacEochaidh J, 20/12/2012);
Hassan Sheekh Ali v Minister for Justice,
Equality and Law Reform [2011] IEHC 115,
(Untep, Cooke ], 25/3/2011); State (Keegan)
v Stardust Compensation Tribunal [1986]
1 IR 642; SN v Refugee Appeals Tribunal
[2013] IEHC 282, (Untep, MacEochaidh J,
6/6/2013); E v Secretary of State for the
Home Department [2004] QB 1044; CVBL v
Refugee Appeals Tribunal [2010] IEHC 362,
(Unrep, Cooke J, 15/10/2010); Richardson
v Mahon [2013] IEHC 118, (Unrep, Dunne
J,21/3/2013) and Ryanair v Flynn [2000] 3
IR 240 considered- Refugee Act 1996 (No
17) ss 18(2) and 18(4) — Certiorari granted
and matter remitted (2013/236/JR — Mac
Eochaidh ] —19/7/13) [2013] IEHC 356
A(A) v Minister for Justice and Equality

Judicial review

Asylum — Persecution for imputed political
opinion — Real risk of persecution —
Application for certiorari of decision of
tribunal — Claim that tribunal member acted
ultra vires — Alleged failure to have regard
to relevant information — Decision irrational
or unreasonable — Whether tribunal acted
ultra vires — Whether failure to have regard
to relevant information — Whether decision
irrational or unreasonable — Whether decision
of tribunal should be quashed — McCarron
v Kearney [2008] IEHC 195, (Unrep,
Chatleton J, 4/7/2008); State (Melbarien
Enterprises Ltd) v Revenue Commissioners
[1985] IR 706; State (McMahon) v Minister
for Education (Unrep, Barrington J,
21/12/1985); State (Keegan) v Stardust
Victims Compensation Tribunal [1986] IR
642 and O’Keeffe v An Bord Pleanala [1993]
1 IR 39 applied — Refugee Act 1996 (No
17) — European Communities (Eligibility for
Protection) Regulations 2006 (SI 518/2006)
— Relief refused (2008/1063]JR — Cooke J —
11/7/2012) [2012] IEHC 290

O(BA) v Refugee Appeals Tribunal

Judicial review

Leave — Asylum — Refugee status refused —
Well founded fear of persecution — Forward
looking test — Alleged failure to apply
forward looking test when considering well
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founded fear of persecution — Whether
tribunal member erred in law — Whether
tribunal member failed to apply forward
looking test — Da Silveira v Refugee Appeals
Tribunal [2004] IEHC 436, (Unrep, Peart
J, 9/7/2004) and IR v Refugee Appeals
Tribunal [2009] IEHC 353, (Unrep, Cooke
J, 24/7/2009) applied — Imafu v Minister for
Justice [2005] IEHC 416, (Unrep, Peart ],
9/12/2005) distinguished — The Minister of
Immigration and Ethnic Affairs v Guo [1997]
144 ALR 567; Minister for Immigration and
Multicultural Affairs v. Haji 1brahim [2000]
HCA 55; Noune v Secretary of State for the
Home Department [2000] EWCA Civ 300,
[2000] Al ER (D) 2163; Pacificador v. Canada
(Minister of Citizenship and Immigration) [2003]
FC 1462; RE M(MS) (Untrep, New Zealand
RSAA, 1/3/1994); E(SB) v Refugee Appeals
Tribunal [2010] IEHC 133, (Unrep, Cooke
J, 25/2/2010) and O(FO) (Nigeria) v Refugee
Appeals Tribunal [2012] IEHC 46, (Unrep,
Hogan J, 2/2/2012) considered — Illegal
Immigrants (Trafficking) Act 2000 (No
29), s 5 — Refugee Act 1996 (No 17), s 13
— Leave granted (2008/1357]R — Clark | —
27/6/2012) [2012] IEHC 568

T (MLT) (Cameroon) v Minister for Justice
Egqunality and Law Reform

Leave

Refusal of refugee status — Negative
credibility findings — Extension of time —
Whether substantial argument made that
credibility findings based on error — Whether
appropriate to extend time — A(]) v Refugee
Applications Commissioner [2008] IEHC
440, (Unrep, Irvine J, 3/12/2008) and
A(CI) v Minister for Justice, Equality and Law
Reform [2009] IEHC 281, (Unrep, Irvine J,
30/6/2009) considered — Illegal Immigrants
(Trafficking) Act 2000 (No 29) — Leave
granted (2009/69JR — MacEochaidh | —
9/4/2013) [2013] IEHC 168

B(M) v Brennan

Residence

Judicial review — Leave — Family reunification
— Claim respondent erred in law and fact in
refusing applications for permission to reside
— Third country national parents — Minor
European Union citizen — Minor as basis
of household for purposes of Directive —
‘Permitted family membet’ — ‘Member of
household’ — ‘Qualifying family member’
—Dependant of European Union citizen
— Self sufficiency of applicants — Whether
respondent erred in law and fact when
considering application — Whether applicants
‘permitted family member’ for purposes of
regulations — Whether applicants members
of household — Whether minor constituted
basis of household — Whether applicants
self sufficient — Chen v Secretary of State for
Home Department (Case C-200/02) [2004]
3 WLR 1453; Zambrano v. Office National
de L’Emploi (Case C- 34/09) [2012] 2
WLR 886 and Dereci v Bundesministerien
fur Inneres (Case C-256/11) considered

— Refugee Act 1996 (No 17) — Directive
2004/38/EC, arts 2 and 3 — European
Communities (Free Movement of Persons)
(No 2) Regulations 2006 (SI 656/2006)
regs 2 and 12— Leave granted (2012/631JR
— Cooke ] —23/7/2012) [2012] IEHC 311
Wang (A Minor) v Minister for Justice and Law
Reform

Residence

European Union law — Application for
permission to reside — Parentage of Irish
citizen child — Judicial review — Leave —
Mandamus — Whether application refused
— Whether basis of application unfounded
— Whether removal of applicant from State
would necessarily lead to departure of
Union citizen child — Whether sufficient
evidence of dependency — Whether evidence
that existing permission to reside would
not be renewed — Whether arguable case
shown — Zambrano v Office National de
I’Emploi (Case C-34/09) [2012] QB 265
and Dereci v Bundesministerium fir Innes
(Case C-256/11) [2012] All ER (EC) 373
considered — Leave refused (2012/402JR
— Cooke | — 14/5/2012) [2012] IEHC 193
Gilani v Minister for Justice and Equality

Subsidiary protection

Fair procedures — County of origin
information — Credibility — Religious
persecution — Religious conversion — Bad
faith — Whether respondent erred in law
in refusing subsidiary protection claim —
Whether respondent entitled to take into
account bad faith finding in asylum process
— Whether applicant’s conversion genuine —
Whether well founded fear of persecution
— Whether applicant’s pretended conversion
would be discovered in Afghanistan — HM
v Minister for Justice [2011] IEHC 16, (Unrep,
Hogan ], 21/1/2011); DVTS v Minister for
Justice [2007] IEHC 451, (Unrep, Edwards
J, 30/11/2007); Meadows v Minister for Justice
[2010] IESC 3, [2010] 2 IR 701 and Danian
v Secretary of State for the Home Department
(1999) INLR 533 considered — ND v Minister
Jor Justice [2012] IEHC 44, (Unrep, Cooke
1, 2/2/2012); JM v Minister for Justice [2011]
IEHC 133, (Unrep, Irvine J, 22/3/2011)
and FU7 v Minister for Justice [2009] IEHC
268, (Untep, Irvine J, 28/5/2009) approved
— Bastanipour v Immigration and Naturalisation
Service (1992) 980 F 2d 1129 distinguished —
Refugee Act 1996 (No 17), s 5 — European
Communities (Eligibility for Protection)
Regulations 2006 (SI 518/2006), reg 5 —
Application refused (2010/1455]JR — Cross
J—27/4/2012) [2012] IEHC 176

M(H) v Minister for Justice and Law Reform

Subsidiary protection

Deportation — Effective remedy — Principle
of equivalence — Relationship between
subsidiary protection and refugee status —
Findings of adverse credibility by Refugee
Appeals Tribunal — Findings taken into
account by first respondent in decision
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on subsidiary protection — Whether first
respondent obliged to take findings into
account — Whether first respondent obliged
to reconsider findings where application for
subsidiary protection based on same facts
as asylum application — Whether right to
full appeal against decision on subsidiary
protection — Whether judicial review effective
remedy — Status of refugee appeal — Status
of subsidiary protection —Whether breach
of principle of equivalence — L(8) (Nigeria)
v Minister for Justice and Law Reform [2011]
IEHC 370, (Untep, Cooke J, 6/10/2011);
A(BJS) (Sierra Leone) v Minister for Justice and
Eguality 2011] IEHC 381, (Untep, Cooke
J, 12/10/2011); A(M.A) (Nigeria) v Minister
Sfor Justice and Equality (Unrep, Cooke ],
19/12/2011); O(N) v Minister for Justice and
Eguality [2011] IEHC 472, (Untep, Ryan
], 14/12/2011); I(P) v Minister for Justice and
Law Reform [2012] IEHC 7, (Unrep, Hogan J,
11/1/2012); D(N)(Nigeria) v Minister for Justice
and Law Reform [2012] IEHC 44, (Unrep,
Cooke J, 2/2/2012); J(K]) v Refugee Appeals
Tribunal 12011] IEHC 77, (Unrep, Cooke
J, 4/3/2011); D(HI) v Refugee Applications
Compmissioner [2011] IEHC 33, (Unrep, Cooke
1,9/2/2011); Lofinmakin v Minister for Justice,
Eguality and Law Reform [2011] IEHC 38,
(Unrep, Cooke J, 1/2/2011); M(P) v Minister
Jor Justice and Law Reform [2011] IEHC
409 (Unrep, Hogan J, 28/10/2011) and
FASO) v Minister for Justice, Equality and Law
Reform [2010] IEHC 457, (Unrep, Cooke ],
17/12/2010) approved — Dionf v Minstre du
Travail (Case C- 69/10) [2011] ECR 1-07151
distinguished — European Communities
(Eligibility for Protection) Regulations 2006
(SI 518/20006), reg 5 — Refugee Act 1996
(No 17), ss 13 and 17 — Council Directive
2004/83/EC — Council Directive 2005/85/
EC, arts 2, 3.3 and 39, Annex I — Charter of
Fundamental Rights of the European Union
18/12/2000 (2000/C 364/01), art 47 —
Treaty on the Functioning of the European
Union 30/3/2010, art 263 — Application
refused (2011/95JR — Cooke ] —16/2/2012)
[2012] IEHC 62

N(V') (Cameroon) v Minister for Justice and Law
Reform

Subsidiary protection

Deportation — Substantive proceedings
and leave to apply for judicial review on
further grounds — Duty to cooperate with
applicant — Effective remedy — Principle
of equivalence — Treatment of information
furnished — Whether State complied with
requirements relating to cooperating with
applicant in assessment of elements of
claim — Whether case should be adjourned
pending outcome of Court of Justice
reference — Whether judicial review effective
remedy — Whether breach of principle of
equivalence between procedute for asylum
and subsidiary protection — Whether
legitimate expectation raised by respondents
— Whether engagement by respondents
with information furnished by applicant
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— Whether arguable case to challenge
subsidiary protection decision — Whether
substantial grounds to challenge deportation
order — Meadows v Minister for Justice [2010]
IESC 3, [2010] 2 IR 701; O’Keeffe v An Bord
Pleandla [1993] 1 IR 39 and State (Keegan) v
Stardust Compensation Tribunal [1986] IR 642
applied — M(M) v Minister for Justice, Equality
and Law Reform [2011] IEHC 547, (Unrep,
Hogan J, 18/5/2011); Ahmed v Minister
Sor Justice, Equality and Law Reform (Unrep,
Birmingham J, 24/3/2011) (ex tempore);
ABJS) (Sierra Leone) v Minister for Justice and
Egunality 2011] IEHC 381, (Unrep, Cooke
J, 12/10/2011); I(P) v Minister for Justice
and Law Reform [2012] IEHC 7, (Unrep,
Hogan J, 11/1/2012); F(ISO) v Minister
Sor Justice, Equality and Law Reform [2010]
IEHC 457, (Untep, Cooke J, 17/12/2010)
and L(S) (Nigeria) v Minister for Justice and
Law Reform [2011] IEHC 370, (Untep,
Cooke J, 6/10/2011) approved — Case No
AWB 07/14734 and 07/14733, (Unrep,
Nethetlands, Raad van State, 12/7/2007);
Dokie v DPP(Garda Morley) [2010] IEHC 110,
[2011] 1 IR 805; D(HI) v Refugee Applications
Commissioner [2011] IEHC 33, (Unrep,
Cooke ], 9/2/2011) and Z(S)(Pakistan) v
Minister for Justice [2012] IEHC 47, (Unrep,
Hogan J, 31/1/2012) considered — Efe »
Minister for Justice, Equality and Law Reform
(No 2) [2011] IEHC 214, [2011] 2 ILRM
411 distinguished — European Communities
(Eligibility for Protection) Regulations 2006
(SI 518/2006) — Refugee Act 1996 (No 17),
ss 8, 11, 16 — Immigration Act 1999 (No
22), s 3 — European Convention on Human
Rights Act 2003 (No 20), s 3 — Council
Directive 2004/83/EC, arts, 4, 15— Council
Directive 2005/85/EC, art 3 — Charter of
Fundamental Rights of the European Union
18/12/2000 (2000/C 364/01), art 47 —
European Convention on Human Rights
1950, art 13 — Constitution of Ireland 1937,
Art 40.3 — Substantive relief refused; leave
granted to seek judicial review (2011/656JR
— Cross ] —3/2/2012) [2012] IEHC 71

J(O) (Nigeria) v Minister for Justice and Equality

Subsidiary protection

Leave to remain — Deportation — Prohibition
against refoulement — Credibility — Judicial
review — Substantial grounds — Whether
requirement to cooperate fulfilled — Whether
procedures afforded effective remedy —
Whether absence of appeal denied applicant
effective remedy — Whether reasonable
and rational for Minister to discount
credibility of applicant — Deportation
order — Whether requirement for Minister
to personally consider non-refoulement
and to sign deportation order — Bias —
Objective bias — Whether reasonable
apprehension of perception of bias due to
judge having heard interlocutory application
— Whether definitive view of case expressed
on interlocutory application — Whether
judge should be recused — Statement of
grounds — Amendment — Whether unfair to

permit amendment at late stage — Whether
change of circumstances — Whether open to
applicant to litigate separate plenary claim
— Whether amendment stateable — EPI v
Minister for Justice [2008] IEHC 432, [2009]
2 IR 254 applied — Sivsivadze v Minister
for Justice and Equality [2012] IEHC 137,
(Unrep, Hogan |, 26/4/2012) distinguished
— Pok Sun Shum v Ireland [1986] ILRM
593; Radio Limerick One Ltd v Independent
Radio and Television Commission [1997]
2 IR 291; McNamara v An Bord Pleanila
[1998] 3 IR 453; Laurentiu v Minister for
Justice [1999] 4 IR 26; Gilligan v Ireland
[2000] 4 IR 579; Maguire v South Eastern
Health Boatrd [2001] 3 IR 26; AO & DL v
Minister for Justice [2003] 1 IR 1; Meadows
v Minister for Justice [2010] IESC 3, [2010]
2 IR 701; IMM v Minister for Justice,
Equality and Law Reform [2011] IEHC
209, (Unrep, Cooke J, 26/7/2011); BJSA
v Minister for Justice and Equality [2011]
IEHC 381, (Untep, Cooke J, 12/10/2011);
MM v Minister for Justice, Equality and Law
Reform 547, (Unrep, Hogan J, 18/5/2011);
MM v Minister for Justice, Equality and
Law Reform [2011] IEHC 346, (Untep,
Hogan J, 5/9/2011); SL v Minister for
Justice [2011] IEHC 370, (Unrep, Cooke J,
6/0/2011); LAT v Minister for Justice and
Equality [2011] IEHC 404, (Unrep, Hogan J,
2/11/2011) and HID v Refugee Applications
Commissioner (Case C-175/11) (Unrep,
Advocate General, 6/9/2012) considered
— Rules of the Superior Courts 1986 (SI
15/1986), O 84 — Refugee Act 1996 (No
17), s 5 — Immigration Act 1999 (No 22), s
3 —Illegal Immigrants (Trafficking) Act 2000
(No 29), s 5 — Immigration Act 2004 (No
1), s 5 — European Convention on Human
Rights and Fundamental Freedoms 1950, art
8 — Constitution of Ireland 1937, art 41 —
Application to recuse refused; application to
amend refused; leave granted on one ground
(2011/1007JR — Cooke J — 17/5/2012)
[2012] IEHC 192

Afolabi v Minister for Justice and Equality

Statutory Instruments

Immigration act 2004 (visas) (amendment)
order 2013

SI 428/2013

INFORMATION
TECHNOLOGY

Library Acquisitions

Motgan, Richard

Morgan and Burden on IT contracts
9th ed

London : Sweet & Maxwell, 2013
Burden, Kit

1157

INJUNCTIONS

Interlocutory injunction
Banking — Property — Receiver — Frustration
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of receiver — Duties of receiver — Whether
receiver owed equitable duty of care to
mortgagee — Whether mortgage could
discharge receiver — Whether mortgagee
could instruct receiver — Campus Oil Ltd v
Minister for Industry and Energy (No 2) [1983]
IR 88 applied — Medforth v Blake [1999] 3 All
ER 97 and Gomba Holdings UK Ltd v Minorities
Finance Ltd [1988] 1 WLR 1231 approved
— Conveyancing and Law of Property Act
1881 — Land and Conveyancing Law Reform
Act 2009 (No 27), s 108 — Injunction granted
(2012/3008P — Laffoy | — 17/4/2012) [2012]
IEHC 162

Lowe v Burns

Interlocutory injunction

Application to restrain intended publication
of confidential banking information —
Freedom of expression — Freedom of
press — Presumption in favour of allowing
publication — Test to be applied — Murray v
Newsgroup Newspapers Ltd [2010] IEHC 248,
[2011] 2 IR 156 followed — Lion Laboratories
Ltd v Evans [1985] QB 526 and National Irish
Bank 1.td v Radio Telefis Eireann [1998] 2 IR
465 considered — Limited injunction granted
(2013/28IA —MacEochaidh ] —30/3/2013)
[2013] IEHC 150

McKillen v Times Newspapers 1itd

INSURANCE

Library Acquisitions

Cornah, Richard R

Reeder, John

Lowndes and Rudolf: the law of general
average and the York-Antwerp rules

14th ed

London : Sweet & Maxwell, 2013

N335.1

Acts

Health Insurance (Amendment) Act 2013
Act No. 48 of 2013
Signed on 25" December 2013

Statutory Instruments

Voluntary health insurance (amendment)
act 2008 (appointment of date pursuant
to subsection (5)(b) of section 2 of the
voluntary health insurance (amendment) act
1996) order 2013

SI523/2013

Health (amendment) act 2013 (section 18)
(commencement) order 2013
SI569/2013

Health insurance act 1994 (information
returns) (amendment) regulations 2013
SI522/2013

Health insurance act 1994 (section 11E(2))
(no. 3) regulations 2013
SI 568/2013

Health insurance act 1994 (section 11E(3))
(no. 4) regulations 2013
SI567/2013
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INTELLECTUAL
PROPERTY

Patents

Patented invention — Infringement —
Remedies — Whether defendants infringed
patent — Whether breach of confidential
information of plaintiff relating to invention
— Whether absence of sales by plaintiff
partly attributable to acts of defendants —
Whether damages appropriate — Patents
Act 1992 (No 1), ss, 27, 28, 29, 30 and 53
— Convention on the Grant of European
Patents 5/10/1973 — Declaration that Irish
patent infringed (2004/4239P — Murphy
J—-13/3/2012) [2012] IEHC 82

Cremin v Ecoplus Ltd

Statutory Instruments

European Union (customs enforcement of
intellectual property rights) regulations 2013
SI 562/2013

INTERNATIONAL LAW

Articles

Ryall, Aine

Aarhus Convention and access to justice
in environmental matters: some critical
reflections

2013 (20) 4 Irish planning and environmental
law journal 165

JUDICIAL REVIEW

Fair procedures

Defence Forces — Discipline —Drug test —
Cannabis — Defence of passive inhalation
—Decision to discharge — Whether record of
decision indicated whether decision maker
asked correct question — Whether record
indicated whether applicant’s representations
considered — Whether sufficient information
to determine lawfulness of decision —
Whether lawfulness of decision depended
upon whether correct question asked —
Whether nature of decision permitted only
one reasonable interpretation — Whether
court should engage in hypothetical exercise
of determining rationale for decision —
Whether defence raised required decision
maker to apply standard of proof beyond
reasonable doubt — Whether any material
from which court could be satisfied that
appropriate test applied by decision maker
— O’Donogghue v An Bord Pleandla [1991]
ILRM 7505 State (Sweeney) v Minister for the
Environment [1979] ILRM 35; Mulholland v An
Bord Pleandla (N0 2) [2005] IEHC 306, [2000]
1 IR 453 and White v Dublin City Council
[2004] IESC 35, [2004] 1 IR 545 considered
— Clare County Council v Kenny [2008] IEHC
177, [2009] 1 IR 22 approved — Meadows v
Minister for Justice [2010] IESC 3, [2010] 2
IR 701 followed — Appeal allowed, certiorari
granted (403/2008 —SC —1/5/2012) [2012]
IESC 26

Rawson v Minister for Defence

Articles

Stewart, Nora Pat
And now for something completely different
2013 (Dec) Law Society Gazette 22

LAND LAW

Statutory Instruments

Land registration rules 2013
SI 389/2013

Registration of deeds rules 2013
SI 387/2013

LANDLORD AND TENANT

Lease

Rent review — Legislative section providing
for both upwards and downward rent
review clauses — Guarantor — Option in
lease allowing landlord to require guarantor
to step into shoes of tenant — Other
options available to landlord — Upwards
only rent review clause contained in lease
— Tenant in liquidation — Lease disclaimed
by tenant — Option exercised by landlord —
Guarantor required by landlord to execute
new lease of premises — Agreement
for lease — Agreement contingent upon
exercise of landlord of choice of options —
Guarantee entered into prior to enactment
of legislation — Option exercised by landlord
subsequent to enactment of legislation
— Declaration sought by guarantor that
rent review covenant in new lease must be
construed in accordance with Act— Statutory
interpretation — Whether conditional option
under guarantee created agreement for lease
— Whether terms of guarantee constituted
agreement for lease — Whether relevant
section of Act applied to new lease — JC
Savage Supermarket L.td v An Bord Pleandla
[2011] IEHC 488, (Unrep, Charleton ],
22/11/2011); DB v Minister for Health
and Children [2003] 3 IR 12; Inspector of
Taxes v Kiernan [1981] IR 117; Cosmoline
Trading Ltd v DH Burke & Son Ltd [20006]
IEHC 38, (Untep, Finnegan P, 8/2/20006);
McDonald v Bord na gCon [1965] IR 217
and Welch v Bowmaker Ltd [1980] 1 IR 251
applied — Active Estates Ltd v Parness [2002]
3 EGLR 13 and United Scientific Holdings
Ltd v Burnley Borough Council [1978] AC
904 followed — Kramer v Arnold [1997] 3
IR 43; IBRC Ltd v Cambourne Investments
Inc [2012] IEHC 262, (Unrep, Charleton J,
14/6/2012); Hamilton v Hamilton [1982]
IR 466 and Hewden Tower Cranes Ltd v
Yarm Road Ltd [2003] EWCA Civ 1127,
(Unrep, England and Wales Court of
Appeal, 31/7/2003) considered — Land
and Conveyancing Law Reform Act 2009
(No 27), s 132 — Companies Act 1963 (No
33), 5290 — Law of Property (Miscellaneous
Provisions) Act 1989 (England and Wales)
— Declaration given (2011/11562P —
Chatleton | —26/7/2012) [2012] IEHC 299
Reoxe Holdings ple v Cullen

Page xxi



Library Acquisitions

Byrne, Mema

Landlord & tenant law: the commercial
sector

Dublin : Round Hall, 2013

N90.C5

LEGAL HISTORY
Articles

Noonan, Robert
The Kelsenian paradigm in Irish legal theory
2013 (31) (19) Irish law times 286

LEGAL PROFESSION
Library Acquisitions

Paterson, Alan

Final judgment: the last Law Lords and the
Supreme Court

Oxford : Hart Publishing, 2013

L50

LOCAL GOVERNMENT

Acts

Local Government Reform Act 2014
Act No. 1 of 2014

Signed on 27 January 2014

Wiater Services (No.2) Act 2013
Act No. 50 of 2013
Signed on 25" December 2013

Statutory Instruments

Local government act 2001 (appointment of
manager) (Tipperary) order 2013
SI429/2013

Local governmentact, 2001 (commencement)
order 2013
SI 446/2013

Local government act 2001 (section 230)
order 2013
SI 447/2013

Local government act 2001 (specified
council) (Tipperary) order 2013
S1430/2013

Local government (miscellaneous provisions)
act 2012 (commencement) order 2013
SI431/2013

Local government (tenure of office of
managers) regulations 2013
SI 455/2013

Water services (no. 2) act 2013
(commencement) order 2013
SI575/2013

Wiater services (no. 2) act 2013 (transfer day)
order 2013
SI576/2013

MARITIME LAW

Statutory Instruments

Sea-fisheries (community control system)

Page xxii

(amendment) (no. 3) regulations 2013
(REG/811-2004, REG/1342-2008 Art 25,
REG/1224-2009, REG/404-2011)

SI 441/2013

MEDICAL LAW

Articles

Madden, Deirdre
Is there a right to a “good death”?
19 (2013) Medico-legal journal of Ireland 60

de Paor, Aisling

The regulation of genetic information in
Ireland — does it strike an

appropriate balance of rights

19 (2013) Medico-legal journal of Ireland 97

Statutory Instruments

Irish Medicines Board (fees) regulations
2013

SI501/2013

Irish Medicines Board (miscellaneous
provisions) act 2006 (certain provisions)
(commencement) order 2013

SI 453/2013

Nurses and midwives rules, 2013
S1435/2013

Protection of life during pregnancy act 2013
(certification) regulations 2013
SI1538/2013

Protection of life during pregnancy act 2013
(commencement) order 2013
SI537/2013

Protection of life during pregnancy act
2013 (section 10) (application for review of
medical opinion) regulations 2013

SI 539/2013

Protection of life during pregnancy act 2013
(section 20) (notifications) regulations 2013
SI 546/2013

Radiographers registration board application
for registration bye-law 2013
SI391/2013

Radiographers registration board approved
qualifications and divisions of the register
bye-law 2013
SI390/2013

Radiographers Registration Board code of
professional conduct and ethics bye-law
2013

SI392/2013

MENTAL HEALTH
Articles

Fox, Julia

Gross abuse of power and unlawful
detention under the mental health act

2001

18 (6) 2013 Bar review 110

Morrissey, Fiona
The introduction of mental health advance
directives under Irish capacity

legislation: lessons from Virginia

19 (2013) Medico-legal journal of Ireland 69

NEGLIGENCE

Articles

O’Mahony, Doireann

Another day, another dollar — periodic
payment orders for catastrophic injury
claims in Ireland

19 (2013) Medico-legal journal of Ireland
107

Morgan Pillay, Selena

Finnerty, Susan

Devitt, Patrick

A psychiatrist’s view of medical negligence
19 (2013) Medico-legal journal of Ireland 92

MORTGAGE

Articles

O’Neill, David

Enforcing mortgages and charges: recent
developments

18(5) 2013 Bar review 97

NOTARIES

Library Acquisitions

Ready, Nigel P

Brooke’s notary

14th ed

London : Sweet & Maxwell, 2013
1.88

PENSIONS

Statutory Instruments

Superannuation (designation of appproved
organisations) regulations 2013

SI 498/2013

PERSONAL INJURIES
ASSESSMENT BOARD

Articles

Keating, Alan
Periodic payment orders and structured
settlements

18(5) 2013 Bar review 86

PERSONAL INSOLVENCY
& BANKRUPTCY

Library Acquisitions

Holohan, Bill

Farry, Keith

Consolidated bankruptcy and personal
insolvency legislation

Dublin : Round Hall, 2013

N310.C5.Z214

Statutory Instruments
Bankruptcy act 1988 (official assignee
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accounts and related matters) regulations
2013
ST 464/2013

Personal insolvency act 2012 (part 4)
(commencement) order 2013
ST 462/2013

Personal insolvency act 2012 (prescribed
fees in bankruptcy matters) regulations 2013
SI 465/2013

PLANNING &
ENVIRONMENTAL LAW

Judicial review

Planning — Decision by An Bord Pleanila
— Applicant seeking certiorari of decision
of respondent — Duty to give reasons —
Whether An Bord Pleanala obliged to state
reasons and considerations for decision
— Mulbaire v An Bord Pleandla [2007] IEHC
478, (Untep, Birmingham J, 31/10/2007);
Sweetman v An Bord Pleandla [2009] IEHC
599, (Unrep, Birmingham J, 9/10/2009); O’
Neill v An Bord Pleandla [2009] IEHC 202,
(Unrep, Hedigan J, 1/5/2009); Grealish v
An Bord Pleandla [2007] 2 IR 536; O’Dongghue
v An Bord Pleandla [1991] ILRM 750 and
Mutholland v An Bord Pleandla [2005] IEHC
3006, [2006] 1 IR 453 applied — The London
Residunary Body v The Secretary of State for
the Environment [1988] JPL 637 followed —
Planning and Development Act 2000 (No
30), s 34(10) — Relief refused (2012/761JR
— Birmingham ] —4/12/2012) [2012] IEHC
539

Leefield 1.td v An Bord Pleandla

Judicial review

Practice and procedure — Extension of
time — Application to dismiss proceedings —
Good and sufficient reason — Circumstances
giving rise to failure to make timely
application outside control of applicant —
Whether correct to determine timeliness
of application by way of preliminary issue
— Whether applicant could have brought
proceedings upon learning of decision
sought to be quashed — Whether applicants
consciously and deliberately decided to defer
action — Whether applicants entitled to await
filing of affidavit in related proceedings —
BTF v DPP [2005] IESC 37, [2005] 2 IR
559 and De Roéiste v Minister for Defence
[2001] 1 IR 190 considered — Planning and
Development Act 2000 (No 30), s 50(6) and
(8) — Proceedings dismissed (2012/71MCA
— Birmingham J —27/4/2012) [2012] IEHC
196

Bracken v Meath County Council

Permission

Condition — Grampian condition — Decision
by respondent that condition complied
with — Appropriate test in reviewing
such decision — Factor to be taken into
account — Interpretation of planning
permission — Interpretation of ‘realignment’
— Interpretation of ‘public road’ — Whether

Legal Update February 2014

realignment of public road had occurred
— Whether decision reasonable — Readymix
(Eire) Limited v Dublin County Council (Untep,
SC,30/7/1974) and Kenny v Dublin City Council
[2009] TESC 19, (Unrep, SC, 5/3/2009)
applied — O’Connor v Right Honorable Lord
Mayor Aldermen and Burgesses of Dublin and
Borg Developments Limited (Unrep, O’Neill ],
3/10/2000); Grampian Regional Conncil v City
of Aberdeen District Council [1984] 47 P& CR
633; Gregory v Dun Laoghaire/ Rathdown County
Council (Untep, Geoghegan J, 16/7/1990)
and Hoare v Limerick City Council [2011] IEHC
27, (Untep, Kearns P,26/1/2011) approved
— O’Keeffe v An Bord Pleandla [1993] 1 IR 39
distinguished — Planning and Development
Regulations 2001 (SI 600/2001), reg 80 —
Roads Act 1993 (No 14), s 2 — Planning and
Development Act 2000 (No 30), ss 37, 48,
160 and 179 — Reliefs refused (2011/895]R —
Birmingham ] —17/2/2012) [2012] IEHC 65
Rowan v Kerry County Council

Practice and procedure

Costs — Costs order sought by respondents
and notice party where applicant
unsuccessful in proceedings — Applicant
submitted each side should bear own costs
as proceedings instituted for purposes of
securing compliance with planning condition
— Whether each side should bear own costs —
Whether proceedings instituted for purposes
of securing compliance with planning
condition — Environment (Miscellaneous
Provisions) Act 2011 (No 20), s 3 — Costs
awarded (2011/895JR — Birmingham J —
5/3/12) [2012] IEHC 544

Rowan v Kerry County Conncil

Library Acquisitions

Flanagan, Dermot

Spence, Deborah

Galligan, Eamon

Flynn, Tom

Simons, Garrett

Thomson Round Hall

Annual Round Hall planning and
environmental law conference 2013
Dublin : Round Hall, 2013
N96.4.C5

Articles

Galligan, Eamon

Judicial review of the exercise of compulsory
purchase powers

McGrath, Michael

2013 (20) 3 Irish planning and environmental
law journal 108 [part I]

2013 (20) 4 Irish planning and environmental
law journal 156 [part II]

Doran, Peter

The climate action and low carbon
development bill (draft heads): an

opinion

2013 (20) 3 Irish planning and environmental
law journal 116 [part I

2013 (20) 4 Irish planning and environmental
law journal 170 [part II]

Ryall, Aine

Aarhus Convention and access to justice in
environmental matters: some

critical reflections

2013 (20) 4 Irish planning and environmental
law journal 165

Statutory Instruments

Derelict sites (urban areas) regulations, 2013
SI570/2013

Petroleum (exploration and extraction)
safety act 2010 (remaining provisions)
(commencement) order 2013

SI500/2013

Planning and development (amendment)
(no. 2) regulation 2013
SI 520/2013

European Communities (control of
emissions of gaseous and particulate
pollutants from non-road mobile machinery)
(amendment) regulations 2013
SI417/2013

European Union (conservation of wild
birds (Fanad Head special protection atea
004148)) regulations 2013

SI439/2013

European Union (ecodesign requirements
for certain energy-related products)
(amendment) regulations 2013

SI 454/2013

European Union (environmental impact
assessment and habitats) (section 181 of
the Planning and development act 2000)
regulations 2013

SI403/2013

PRACTICE AND
PROCEDURE

Appeal

Master of High Court — Proceedings
instituted by plenary summons — Application
for liberty to enter final judgment —
Application to amend order — Amendment
of order — Appeal of order to amend
— Whether extension of time to appeal
order required — Whether extension of
time appropriate — Whether jurisdiction to
make order — Whether appropriate to set
aside order — Eire Continental Trading Co Ltd
v Clonmel Foods 114 [1955] IR 170 and Brewer
v Commissioner of Public Works [2003] 3 IR
539 applied — Rules of the Superior Courts
1986 (SI 15/1986), O 1,£ 6; 0 2; O 37, ¢ 1
and O 63 — Time extended; appeal allowed
(2010/8282P — Peart | — 5/2/2013) [2013]
IEHC 82

Judkins v McCoy

Amendment of pleadings

Plenary proceedings — Public authority —
Ultra vires — Whether amendments sought
constituted public law claim — Whether
amendments sought subject to judicial
review time limits — Whether amendments
sought unstateable — Whether plaintiffs had
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delayed — Whether defendant prejudiced
by amendments — Whether court could
determine at interlocutory stage whether
amendments sought bound to fail — Whether
court should allow amendments and direct
trial of objections by way of preliminary
issue — North Wall Property Holding Conpany
Ltd v Dublin Docklands Development Authority
[2008] IEHC 305, (Untep, Finlay Geoghegan
J, 9/10/2008); Woori Bank v KDB Ireland
Lz [2006] IEHC 156, (Untep, Clatke ],
17/5/20006); Barry v Buckley [1981] IR 306;
O’Donnell v Dun Laoghaire Corporation [1991] 1
ILRM 301 and Crédit Suisse v Allerdale Borough
Council[1997] 1 QB 306 considered — Dublin
Docklands Development Authority Act
1997 (No 7), s 18 — Application granted; trial
of preliminary issues directed (2009/8128P
& 2009/342COM — Clarke ] —29/3/2012)
[2012] IEHC 168

Donatex: Ltd v Dublin Docklands Development
Authority

Costs

Settled proceedings — Whether standard
rules regarding costs in probate applied —
Whether Rules of Superior Courts 1986,
O 99 applied — Whether Calderbank offers
dictated where costs lay — Whether offer
made shortly before hearing dictated where
costs lay — Whether actions of defendant
necessitated hearing — Eliott v Stamp [2008]
IESC 10, [2008] 3 IR 387 applied — Schobelt
v Barber (1966) 60 DLR (2d) 519 and Roache
v News Group Newspapers Ltd Times Law
Report, 23/11/1992 approved — In bonis
Morelli; Vella v Morelli [1968] IR 11 and Re
Pechar (Decd) [1969] NZLR 574 distinguished
— Rules of the Superior Courts 1986 (SI
15/1986), O 99 — Rules of the Supetior
Courts (Costs) 2008 (SI 12/2008) — Order
for costs made (2010/410SP — Laffoy J —
21/2/2012) [2012] IEHC 70

Cawley v Lillis (No 2)

Costs

Case stated — District Court — Jurisdiction
— Appeal from refusal to grant firearms
certificate — Meaning of civil proceedings
— Whether District Court Judge having
jurisdiction to award costs of appeal under
s. 15A Firearms Act 1925 — Whether
inherent jurisdiction in District Court to
award costs — Inspector of Taxes v Arida Ltd
[1995] 2 IR 230 and Southern Hotel Sligo 1.td
v Larnréd Eireann [2007) IEHC 254, [2007]
3 IR 792 considered — District Court Rules
1926 — District Court Rules 1948 (S.I. No.
431) — District Court Rules 1997 (SI No 93),
O 36,r1and O 51, r 1 — Courts of Justice
Act 1924 (No 10), s 77 — Firearms Act
1925 (No 17), s 15A — Questions answered
(2012/661SS — Peart | — 1/5/2013) [2013]
IEHC 179

Hayes v Sheaban

Costs

Award in favour of notice party set aside
— Whether appropriate to award costs

Page xxiv

against applicant or notice party — Whether
respondent having quasi-immunity from
costs order — F(O) v Judge O’Donnell [2009]
IEHC 142, (Unrep, O Néill J, 27/3/2009);
Casey v Private Security Appeals Board [2009]
IEHC 547, (Untep, Dunne J, 1/12/2009)
and Hussezn v Labour Conrt [2012] IEHC 3064,
(Unrep, Hogan J, 31/8/2012) considered
— No otrder (2012/194JR — Hogan | —
26/10/2012) [2012] IEHC 599

Hussein v Labour Conrt

Costs

Appeal against decision of notice party —
Same general damages awarded on appeal
— Whether appropriate to award full costs to
appellant — Veolia Water UK ple v Fingal County
Council (No 2) [2006] IEHC 240, [2007] 2
IR 81 approved — Full costs awarded to
appellant (2010/9CT —Itvine ] - 6/3/2012)
[2012] IEHC 84

M(]) v Minister for Health and Children

Costs

Costs following event — Notice party seeking
costs against unsuccessful applicant — Notice
party joined to proceedings at own request to
protect own commercial interests — Whether
notice party necessary party to proceedings
— Whether costs follow event — Whether
exceptional grounds — Whether notice party
entitled to costs — Usk and District Residents
Association Ltd v Environmental Protection Agency
and Greenstar Holdings 1.td [2007] IEHC 30
(Untep, Clarke J, 15/2/2007) distinguished —
Veolia Water UK Ple v Fingal County Council (INo
2) [2006] IEHC 240, [2007] 2 IR 81 — Rules
of the Supetior Courts 1986 (SI 15/1986),
O 99 — Costs refused (2012/55]JR — Finlay
Geoghegan | — 7/12/2012) [2012] IEHC
518

Treasury Holdings v NAMA

Delay

Want of prosecution — Inordinate delay
— Inexcusable delay — Balance of justice
— Prejudice — Whether delay inordinate —
Wheter delay excusable — Whether plaintiff
unilaterally put proceedings on hold —
Whether plaintiff focussed attention on
commercial survival — Whether acquiescence
in delay — Whether witnesses unavailable
to defendants due to delay — Whether
defendants denied benefit of indemnity
due to delay — Whether role of distributor
of goods significantly more difficult due
to delay — O Domhnaill v Merrick [1984]
IR 151; Rainsfort v Limerick Corporation
[1995] 2 ILRM 561 and Primor v Stokes
Kennedy Crowley [1996] 2 IR 459 applied —
Application granted; proceedings dismissed
(2001/4397P — Birmingham ] —17/4/2012)
[2012] IEHC 205

Bagnall v McCarthy Commercials

Discovery

Defamation proceedings — Publication
of articles about plaintiff — Discovery of
preparatory documents sought — Discovery

of documents regarding related criminal
proceedings sought — Whether documents
relevant — Whether discovery necessary for
fair disposal of proceedings — Discovery
of first category ordered; second refused
(2009/11433P — Ryan ] — 8/2/2013) [2013]
IEHC 78

Browne v Associated Newspapers (Ireland) 1td

Discovery

Specific performance — Discovery of
documents relating to sale of land — Whether
probable that documents relevant to issues
to be tried — Compagnie Financiere du Pacifigue
v Peruvian Guano Company (1882) 11 QBD
55 and Hartside Ltd v Heineken Ireland 1td
[2010] IEHC 3, (Unrep, Clarke J, 15/1/2010)
considered — Discovery ordered; motion
against non-party adjourned (2009/10751P
— Birmingham ] — 9/4/2013) [2013] IEHC
160

O’Brien v Nolan

Dismissal of action

Solicitor — Previous order in favour of
plaintiff against defendant — Solicitors’
fees — Defendant alleging outstanding fees
— Whether defendant owed plaintiff money
— Claim dismissed (2012/669SP — Keatns
P —-18/2/2013) [2013] IEHC 64

Kerr v O'Reilly Solicitors

Judiciary

Recusal — Bias — Test to be applied — Whether
previous criticism of plaintiff by judge gave
rise to reasonable apprehension of objective
bias — Equality — Discrimination — Disclosure
— Reference to European Court of Justice
— Application of ruling of European Court
of Justice — Whether refusal of disclosure
by Irish courts could compromise objective
of Directive — Whether provisional decision
of High Court affected by ruling — Whether
provisional ruling balanced confidentiality
with plaintiff’s right to disclosure — Access
to courts — Isaac Wunder order — Test to be
applied — Nature of proceedings — Manner
in which proceedings conducted — Whether
proceedings were abuse of process —
Whether court time wasted — Whether
plaintiff’s undertaking to refrain from
further interlocutory applications should be
accepted #n lien of making Isaac Wunder order
— R v Sussex Justice ex p McCarthy [1924] 1
KB 256 approved — Dublin Wellwoman Centre
Litd v Ireland [1995] 1 ILRM 408 and Kenny v
Trinity College Dublin [2007] IESC 42, [2008]
2 IR 40 applied — EPI v Minister for Justice
[2008] IEHC 432, [2009] 2 IR 254 and Bane
v Garda Representative Association [1997] 2 IR
449 followed — Riordan v Ireland (INo 4) [2001]
3 IR 365 considered — Council Directive
97/80/EEC — Relief refused (2007/52CA
— Hedigan ] — 9/5/2012) [2012] IEHC 169
Kelly v National University of Ireland, Dublin

Limitation of actions

Probate — Prior claim of plaintiff regarding
will of testator dismissed — Plaintiff seeking
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to have will voided in fresh application —
Equity — Promissory estoppel — Plaintiff
claiming equitable relief under doctrine of
promissory estoppel — Rule in Henderson v
Henderson — Whether plaintiff entitled to
bring new claim — Whether claim of plaintiff
statute barred —Prendergast v McLanghlin
[2009] IEHC 250, [2011] 1 IR 102; Corrigan
v Martin (Untep, Fennelly J,13/3/20006)
applied — Bank of Ireland v O’Keeffe [1987] 1
IR 47 distinguished — Henderson v Henderson
[1843] 3 Hare 100; Carroll v Ryan [2003] 1
IR 309; Jobnson v Gore Wood [2002] 2WLR
72; SM v Ireland [2007] IESC 11, [2007] 3
IR 283 and Reidy v McGreevy (Untep, Barron
J, 19/03/1993) considered — Civil Liability
Act 1961 (No 41) ss 8 and 9 — Succession
Act 1965 (No 27) ss 63 and 117 — Action
dismissed (2010/7253P — Herbert J —
7/2/2012) [2012] IEHC 537

CFD) v C(A)

Limitation of actions

Personal injuries — Personal Injuries
Assessment Board — Authorisation to
commence proceedings — Date of issue of
authorisation — Whether authorisation issued
on date when document posted or on date
when letter would be delivered in ordinary
course of post— Figeuredo v McKiernan [2008]
IEHC 368, (Untep, Dunne J, 26/11/2008);
Fogarty v McKeogh Brothers (Ballina) Ltd [2010]
IEHC 274, [2010] 4 IR 374 and Knight v
Nicholls [2004] EWCA Civ 68, [2004] 1 WLR
1653 considered — Interpretation Act 1937
(No 38), s 18 — Personal Injuries Assessment
Board Act 2003 (No 46) ss 14, 50 and 79 —
Proceedings not statute barred (2006/1729P
— Ryan ] — 18/1/2013) [2013] IEHC 77
Molloy v Reid

Personal Injuries Assessment Board
Authorisation — Bringing of proceedings
— Parties — Joinder — Whether joinder
of co-defendant constituted institution
of proceedings — Whether authorisation
required to institute proceedings against
co-defendant — Whether proceedings
constituted “civil action” — Whether
proceedings constituted action in which
damages or other relief sought for other
cause of action — Whether other claims
actually constituted claims for damages for
personal injury — Sherry v Primatk Litd t/a
Penneys [2010] IEHC 66, [2010] 1 IR 407
applied — Allied Irish Coal Supplies Ltd
v Powell Duffryn Internation Fuels Ltd
[1998] 2 IR 519 considered — Rules of the
Superior Courts 1986 (SI 15/1986), O 15, ¢
3 — Personal Injury Assessment Board Act
2003 (Commencement) (No 2) Order 2004
(SI252/2004) — Personal Injury Assessment
Board Act 2003 (No 40),ss 3,4, 11 and 12—
Civil Liability and Courts Act 2004 (No 31), s
2 — Applicant granted; proceedings as against
second defendant dismissed (2004,/2102P —
Hedigan J — 15/5/2012) [2012] IEHC 190
Cunningham v North Eastern Health Board and
Monaghan County Council
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Preliminary issue

Statute of limitations — Delay and /aches
— Dispute as to certain facts — Contract
of insurance — Refusal to pay out under
policy — Proceedings seeking, inter alia,
declaratory relief issued — Whether Statute
of Limitations 1957 applied — Whether
statute of limitations issue could be tried on
facts not in dispute — Whether issues could
be dealt with as preliminary issue — Kilty v
Hayden [1969] IR 261; McCabe v Ireland [1999]
41R 151; BIT » DPP [2005] IESC 37, [2005]
2 1R 559; Ryan v Connolly [2001] 1 IR 627 and
Nyentbo v Refugee Appeals Tribunal [2007] IESC
25, (Untep, SC, 19/6/2007) applied — Rules
of the Superior Courts 1986 (S115/1986), O
25 and 36 — Chancery (Ireland) Act 1867 (30
& 31 Vic c44),s 155 —Statute of Limitations
1957 (No 6), s 11 —Trial of preliminary issue
ordered in respect of Statute of Limitations
issue only (2010/3P — Laffoy ] — 14/2/2012)
[2012] IEHC 56

McCarthy v RSA

Security for costs

Security for costs of discovery application
— Discovery — Natural Irish resident —
Whether natural persons resident in Ireland
excluded from application for security for
costs — Farrell v Bank of Ireland [2012] IESC
42, (Untep, SC, 10/7/2012); Framus Lid v
CRH ple [2004] IESC 25, [2004] 2 IR 20;
Lismore Homes 1td (In receivership) v Bank of
Ireland Finance 1td [1999] 1 IR 501; Pitt v
Bolger [1996] 1 IR108; Proetta v Neil [1996] 1
IR 100; Quinn v IBRC 1#d [2012] IEHC 30,
(Unrep, Chatleton J, 23/2/2012) and Saithill
Properties Ltd v Royal Bank of Scotland ple [2010]
IEHC 31, [2011] 2 IR 441 considered —
Companies Act 1963 (No 33), s 390 — Rules
of the Superior Courts 1986 (SI No 15), O
29 and O 31, r 12 — Application refused
(2011/4336P — Moriarty ] — 19/7/2012)
[2012] IEHC 334

Quinn v Irish Bank Resolution Corp Ltd (in lig)

Security for costs

Appeal to Supreme Court — Application
for security for costs — Principles to be
applied in Supreme Court — Discretion of
court — Special circumstances — Access to
justice — Impecunious applicants — Arguable
grounds of appeal — Likely length of appeal
— Complicated and complex nature of
proceedings — Non-suit judgment granted
in High Court where evidence disclosed
no cause of action -Whether special
circumstances -Whether clear arguable
grounds of appeal disclosed — Whether
appeal likely to be of significant length
— Whether security for costs warranted —
Hay v O Grady [1992] 1 IR 210; Lismore
Homes v Bank of Ireland Finance Ltd
[1992] 2 IR 57; Midland Bank v Crossley-
Cooke [1969] IR 56; Bula Ltd v Tara Mines
Ltd (Unrep, Supreme Court, 26/3/1998)
and West Donegal Land Teague v Udaras
na Gaeltachta [2007] 1 ILRM 1 applied —
Northern Bank v Charlton [1979] IR 149

and Inter Finance Group Ltd v KPMG
Peat Marwick (Unrep, Morris P, 29/6/1998)
considered- Rules of the Superior Courts
1986 (SI 15/1986), O 58, £ 17 — Companies
Act 1963 (No 33), s 390 — Order made
(250/2010 — Supreme Court — 23/2/2012)
[2012] TESC 22

Moorview Developments 1td v First Active ple

Service

Jurisdiction — Service of proceedings outside
jurisdiction — Motion to set aside service for
want of jurisdiction —Art 5—Nature of claim
to be ascertained for purposes of Council
Regulation (EC) No 44/2001 — General
endorsement of claim sought damages
for negligence and breach of contract —
Nature of claim in tort only — Whether
claim of plaintiff free standing claim in
tort — Whether claim of plaintiff claim in
contract — Whether claim of plaintiff claim
in respect of tort relating to a contract —
Whether service to be set aside — Whether
jurisdiction to hear claim — Motion struck
out (2010/3299P — Peart J — 20/7/2012)
[2012] IEHC 303

Coleman v Offley Insurance Services Ltd

Set aside

Leave for judicial review — Ex parte
application -Full disclosure rule —Claim
of non disclosure of material facts at
application for leave — Inherent jurisdiction
of court — Whether non disclosure of
material facts — Whether facts material —
Whether order granting leave should be
set aside — Lascomme 1td v United Dominions
Trust (Ireland) Ltd [1993] 3 IR 412; Bambrick
v. Cobley [2005] IEHC 43, [2006] ILRM
81; Atkin v Moran (1871) 6 IR Eq 79; State
(Vozza) v O Floinn [1957] IR 227 and G » DPP
[1994] IR 374 applied — Adam v Minister for
Justice, Equality and Law Reform [2001] 3 1R 53;
Gordon v Director of Public Prosecutions [2002]
2 IR 369; Bebbehani v Salem [1989] 1 WLR
723; Newhart Developments Ltd v Co-operative
Commercial Bank [1978] 1 QB 814 and Tudor
Grange Holdings 1.td v Citibank NA [1992]
Ch 53 considered — Tate Access Floors Inc v
Boswel/ [1991] Ch 512 followed — Rules of
the Superior Courts 1986 (SI 15/1986), O
84 r 21 — Order set aside (2011/1163JR —
Herbert ] —31/10/2012) [2012] IEHC 452
RJG (Holdings) Ltd v Financial Services
Ombudsman

Settlement

Terms — Interpretation — Judgment —
Execution — Judgment mortgage — Whether
settlement agreement precluded enforcement
of judgment other than by way of judgment
mortgage on specified property — Whether
subjective views of parties to written
settlement agreement should be taken into
account in interpretation — Dattani v Trio
Supermarkets Ltd [1998] IRLR 240 and Rees
v West Glamorgan County Council [1994]
PIQR 37 approved — Appeal dismissed
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(327/2009 — SC — 15/5/2012) [2012] TESC
30
Danske Bank A/ S v Hegarty

Strike out

Failure to comply with court order —
Motion by defendants to strike out for
failing to comply with order — Plaintiffs
ordered to clarify statement of claim
— Allegation that claim bound to fail —
Arguable point — Dismissal of proceedings
pursuant to inherent jurisdiction of court
— Inconsistencies between statement of
claim and affidavit -Whether compliance
with court order — Whether claim bound
to fail — Whether arguable point — Whether
appropriate to strike out claim — Aer Rianta
Cpt v Ryanair 1.td [2004] IESC 23, [2004]
1 IR 506 and Delabunty v Player and Wills
(Ireland) Ltd [2006] IESC 21, [2006] 1 IR
304 applied — Allied Irish Coal Supplies Ltd v
Powell Duffryn International Fuels 1.td [1998] 2
IR 519; The State (Mclnerney) v Dublin County
Council [1985] IR 1 and Power Supermarfkets
Litd v Crumilin Investments Ltd and Dunnes Stores
(Crumlin) Ltd (Unrep, Costello J, 22/6/1981)
considered — Relief refused (2010/11862P —
McGovern ] —2/10/2012) [2012] IEHC 567
IBB Internet Services 1itd v Motorola 1.td

Strike out

Application to strike out claim — Proceedings
seeking declaration that loan agreement void
and unenforceable — Final order made by
Supreme Court on appeal — Frivolous or
vexatious — Abuse of process — Inherent
jurisdiction — Res judicata — Whether
proceedings bound to fail — Attempt to
re-open litigation — Isaac Wunder order —
Application to vacate lis pendens — Barry
v Buckley [1981] IR 306; Fay v Tegral
Pipes Limited [2005] IESC 34, [2005] 2 IR
261; Rayan Restaurant Limited v Gerald
Kean [2012] IEHC 29, (Unrep, White J,
17/1/2012); Charalambous v Nagle [2011]
IESC 11, (Unte, SC, 31/3/2011); Belville
Holdings v Revenue Commissioners [1994]
1 ILRM 29; Gunning v Sherry [2012] IEHC
88, (Unrep, Hogan J, 28/2/2012); Sun Fat
Chan v Osseous Ltd [1992] 1 IR 425 and
Riordan v Ireland (No 4) [2001] 3 IR 365
considered- Companies Act 1963 (No 33), ss
174 and 175- Consumer Credit Act 1995 No
24) — Rules of the Superior Courts 1986 (SI
15/1985), O 27 — Land and Conveyancing
Law Reform Act 2009 (No 27) s 123 — Claim
struck out, lis pendens vacated and Isaac
Wunder order made (2012/12756P — Laffoy
J—-11/7/13) [2013] IEHC 337

Daire v The Wise Finance Company Limited

Summary judgment

Motion to set aside judgment obtained in
default of appearance — Delay by defendant
applicant in moving to set aside default
judgment — Claim of good defence in
law — No defence to claim demonstrated —
Absence of explanation for delay — Whether
judgment should be set aside — Whether
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defence in law to claim of plaintiff —
Whether explanation for delay sufficient
— Relief refused (2010/2292S — Ryan | —
20/7/2012) [2012] IEHC 305

Allied Irish Banfks ple v Darcy

Summary judgment

Application for summary judgment for
debt — Defence — Principles to be applied
— Assertions and allegations made by
defendant without providing information
to sustain them — No defence disclosed
to proceedings — Whether potential
counterclaim amounted to defence to
proceedings — Whether defence to claim
— Whether judgment should be entered —
Harrisrange Ltd v Duncan [2003] 4 IR 1;
Aer Rianta cpt v Ryanair Ltd [2001] 4 IR
607; Danske Bank v Durkan New Homes
[2010] IESC 22, (Untep, SC, 22/4/2010)
and McGrath v O’Driscoll [2006] IEHC
195, [2007] 1 ILRM 203 applied — Judgment
entered (2012/26S — Kelly ] — 20/7/2012)
[2012] IEHC 328

Bank of Scotland ple v Beades

Summary judgment

Bank — Loan — Facility letters — Default —
Bona fide defence — Whether bank required
to specify precise amount of non-payment
in default letter — Whether loans conditional
on provision of security — Whether bank
entitled to waive requirement for security —
Whether concluded agreement — Whether
renegotiations of facility rendered contract
unenforceable — Whether funds drawn down
— Whether genuine or credible issue of fact
to be decided — Aer Rianta v Ryanair [2001] 4
IR 607 and First National Commercial Bank
v Anglin [1996] 1 IR 75 applied — Bauer v
Bank of Montreal [1980] 2 SCR 102 and
China & South Sea Bank Ltd v Tan Soon Gin
[1990] 1 AC 536 distinguished — Judgment
granted (2011/1059S — Ryan ] —15/5/2012)
[2012] IEHC 197

The Governor and Company of the Bank of
Ireland v Flanagan

Summons

Summary summons — Summary judgment
— Defence — Conflict of laws — Contract
— No evidence of foreign law before court
— Burden of adducing evidence of foreign
law — Real ot bona fide defence — Whether real
ot bona fide defence to debt proceedings —
Whether conflict of laws — Special Summons
— Interpleader proceedings — Interest in
subject matter in dispute —Collusion with
claimant — Applicant willing to pay subject
matter into court — Beneficial entitlement to
subject matter monies — Whether interest in
subject matter in dispute —Whether collusion
with claimant — Whether applicant willing
to pay subject matter into court — Whether
court in position to determine beneficial
entitlement to subject matter — A/ied Irish
Bantks Ple v Brian Higgins [2010] IEHC 219,
(Unrep, Kelly J, 3/6/2010) and Kutchera v
Buckingham International Holdings 1.td [1988]

IR 61 applied — National Westminster Bank v
Daniel [1993] 1 WLR 1453; Concord Trust v
The Law Debenture Trust Corporation Ple [2005]
UKHL 27, [2005] 1 WLR 1591 and BNP
Paribas v Yukos Oil Company [2005] EWHC
1321, [2005] AL ER (D) 281 followed — Szate
(Murphy) v Deale [1964] IR 40 applied — Rules
of the Superior Courts 1986 (SI 15/1986) O
57 rr 2 and 8 — Reliefs granted (2011/484SP
— Laffoy ] —14/11/2012) [2012] IEHC 483
Avestus Capital Partners v Danske Bank

Summons

Renewal — Application to set aside renewal
— Test to be applied — Whether good
reason for renewal of summons — Whether
difficulty in obtaining medical report
constituting good reason — Whether fact that
fresh proceedings would be statute-barred
constituting good reason for renewal —
Delay — Whether delay inordinate — Whether
delay inexcusable — Whether balance
of justice lying in favour of dismissal —
Whether counterveiling circumstances —
Whether defendant prejudiced — Whether
witness memories likely to be diminished
— Whether defendant denied opportunity
to have plaintiff medically examined at
time proximate to accident — Chambers
v Kenefick [2005] IEHC 402, [2007] 3 IR
526 and Roche v Clayton [1998] 1 IR 596
applied — Rainsfort v Limerick Corporation
[1995] 2 ILRM 206 and O Domhnaill v
Merrick [1984] IR 151 considered — Renewal
of summons set aside (2004/6779P —
Birmingham J — 27/4/2012) [2012] IEHC
206

Flood v Dunnes Stores (Cornelsconrt) Ltd

Time limits

Application to extend time for claim of
compensation — Hepatitis C — Statutory time
limit — Whether exceptional circumstances
justifying extension of statutory period
— Psychiatric problems — Social isolation —
Lack of knowledge of scheme — Educational
disability — Discretion of court — Whether
causative connection between physical or
mental condition and failure to maintain
claim within prescribed period of time —

J O’B v Residential Institutions Redress
Board [2009] IEHC 284 (Unrep, O’Keeffe
J,24/6/2009); MG. v Residential Institutions
Redress Board [2011] IEHC 332, (Unrep,
Kearns P, 9/8/2011); AG v Residential
Institutions Redress Board [2012] IEHC 492,
(Unrep, Hogan |, 6/11/2011); and Mc G v
Minister for Health and Children (Unrep, ex
tempore, Hanna J, 28/7/2005) considered-
Hepatitis C Compensation Tribunal Act 1997
(No 34) s 4(15) — Residential Institutions
Redress Act 2002 (No 13), s §(2) — Appeal
dismissed (2012/5CT —Itvine ] —31/5/13)
[2013] IEHC 336

B(P) v Minister for Health and Children

Library Acquisitions
Barrett, Pat
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Summary judgment in Ireland: principles
and defences

Dublin : Bloomsbury Professional, 2013
N395.6.C5

Statutory Instruments

Rules of the Superior Courts (bankruptcy)
2013

SI461/2013

Rules of the Superior Courts (payments into
court) 2013
SI1396/2013

Rules of the Superior Courts (winding-up
of companies: forms) 2013
SI395/2013

Supreme Court and High Court (fees) (no.
2) order 2013
SI 466/2013

Library Acquisitions

Sime, Stuart

French, Derek

Kay, Maurice

Blackstone’s civil practice 2014

4th ed

Oxford : Oxford University Press, 2013
N365

Dowling, Karl

McDonnell, Karen

Civil procedure in the Circuit Court
2nd ed

Dublin : Thomson Round Hall, 2013
N363.1.C5

PROBATE

Administration of estates

Proceedings issued against defendants
as administrators where no grant of
administration issued — Grant of
administration issued subsequent to issuing
of proceedings — Status of defendants as
administrators subsequent to order granting
liberty to apply for grant of administration
but before obtaining grant of administration
— Whether proceedings properly constituted
and maintainable at law — Contingent
competency to represent estate — Doctrine
of relation back — Awstin v Hart [1983] 2 AC
640; Creed v Creed [1913] 1 IR 48; Finnegan v
Cementation Co Ltd [1953] 1 QB 688; Finnegan
v Richards [2007) IEHC 134, [2007] 31R 671;
Flack v President of the High Court (Unrep,
Costello J, 29/11/1983); Gaffiney v Faughnan
[2005] IEHC 367, [2006] 1 ILRM 481; Hilton
v Sutton Steam Lanndry [1946] KB 65; Ingall
v Moran [1944] K.B. 160; [1944] 1 All ER
97 and O’Meara v Bank of Scotland ple [2011]
IEHC 402, (Unrep, Laffoy J, 28/10/2011)
considered — Rules of the Superior Courts
1986 (SI 15/1986) , O 79 — Succession
Act 1965 (No 27), s 27(4) — Proceedings
properly constituted and maintainable
against defendants (2011/4759S — Finlay
Geoghegan | — 14/12/2012) [2012] IEHC
545

Bank of Scotland v Gray
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Administration of estates

Wills — Consent order — Notice to re-enter
— Litigants in person — Whether court
had sufficient information to determine
validity of notice to reenter proceedings —
Succession Act 1965 (No 27), s 82 — Parties
directed to file affidavits (2007/539SP —
Laffoy J — 30/4/2012) [2012] IEHC 172
Sharpe v Meyer

PROFESSIONS

Administrators

Fees — Appropriate rate at commencement
of administration — Appropriate rate
thereafter — Whether appropriate to reduce
administrator fees —Whether contractual
fees to experts appropriate — Whether
professional fees of solicitors appropriate —
In re ESG Reinsurance Ireland 1.td IEHC 365,
(Untep, Kelly J,2/11/2010) approved — Fees
reduced in respect of administrators; other
fees approved (2010/202COS — Kearns P —
26/1/2012) [2012] IEHC 68

In re Quinn Insurance 1td

An Garda Siochana

Jurisdiction to set aside order granting
leave for judicial review — Power of first
respondent to inquire into practices of
An Garda Siochina — Whether duty of
care on gardaf in carrying out function of
investigation and prosecution of crime —
Whether courts might interfere with function
— Whether alternative remedy — Adam v
Minister for Justice [2001] 3 IR 53; Voluntary
Purchasing v Insurco Ltd [1995] 2 ILRM 145;
Lockwood v Ireland [2010] IEHC 430, [2011] 1
1R 374 and M(L) v Commissioner of An Garda
Siochdna [2011] IEHC 14, (Untep, Hedigan
J, 20/1/2011) approved — Garda Siochina
Act 2005 (No 20), ss 39, 40, 41 and 42 and
Part 5 — Criminal Justice Act 2007 (No 29),
s 42 — Criminal Justice (Amendment) Act
2009 (No 32) — Relief granted (2010/1580JR
— Hedigan ] — 19/1/2012) [2012] IEHC 45
O'Reilly v Minister for Justice and Law Reform

Statutory Instruments

The European communities (lawyers’
establishment) regulations 2003 (qualifying
certificate 2014) regulations 2013
SI496/2013

European Union (recognition of professional
qualifications relating to the professions of
dentist, medical practitioner, nurse and
midwife) regulations 2014

S17/2014

PROPERTY

Library Acquisitions
Tanfield Chambers

Service charges and management
3rd ed

London : Sweet & Maxwell, 2013
N54.6

REAL PROPERTY

Judgment mortgage

Registered land — Well charging order —
Defendant claims no beneficial interest in
subject property — Ownership of subject
property — Claim company owner of
subject property — Company entitled
to beneficial ownership of lands when
judgment mortgages registered — Motion
of court to join company as co-defendant
-Whether well charging order can be made —
Whether defendant beneficial owner of land
— Whether defendant had sufficient interest
in subject property — Whether company
appropriate defendant — Tempany v Hynes
[1976] IR 101 distinguished — ACC Bank
Ple v Markham [2005] IEHC 437, [2007] 3 IR
533; CAB » AC [2009] IEHC 351, (Untep,
Murphy J, 18/6/2009); National Irish Bank v
O’Connor 2007] IEHC 302, (Unrep, Finlay
Geoghegan |, 12/11/2007) considered —
Conveyancing Act (Ireland) 1634 — Land
and Conveyancing Law Reform Act 2009
(No 27) — Registration of Title Act 1964 (No
16) s 71 — Company joined as co-defendant
(2010/183SP — Laffoy ] —7/12/2012) [2012]
IEHC 524

Harrahill v Disxon

REVENUE

Value added tax

Deduction of value added tax — Qualifying
activities for deducting value added tax —
Economic activity justifying value added
tax deduction or repayment — Whether
appellant entitled to deduct value added tax
on professional fees incurred by it in respect
of acquisition of shares when income from
business activity not subject to value added
tax — Whether appellant entitled to claim
deduction or repayment of value added tax
on professional fees where no economic
activity engaged in — Whether intention to
engage in economic activity sufficient to
give rise to an entitlement to deduction or
repayment of value added tax — Qualifying
activities for deducting value added tax —
Economic activity justifying a value added tax
deduction or repayment — Apportionment
— BAA Limited v Commissioners for
Her Majesty’s Revenue and Customs
[2013] EWCA Civ 112, (Unrep, Court of
Appeal of England and Wales, 21/2/2013);
Belgian State v Ghent Coal Terminal NV
(Case C-37/95) [1998] ECR I-1; Cibo
Participations SA v Directeur régional
des impots du Nord-Pas-du-Calais (Case
C-16/00) [2001] ECR I-6663; Crawford
(Inspector of Taxes) v Centime Ltd [2005]
IEHC 328, [2006] 2 IR 106; Intercommunale
voor Zeewaterontzilting (Inzo), in liquidation
v Belgian State (Case C-110/94) [1996] ECR
1-857; Kretztechnik AG v Finanzamt Linz
(Case C-465/03) [2005] ECR 1-4357; Re
Frederick Inns Limited [1994] 1 LL.R.M. 387

and Rompelman v Minister van Financién
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(Case C-268/83) [1985] ECR 655 considered
— Value Added Tax Act 1972 (No 22), s 12
— Taxes Consolidation Act 1997 (No 39), ss
941, 943 — Value Added Tax Consolidation
Act 2010 (No 31), s 119 — Sixth Value Added
Tax Directive (77/388/EEC), articles 2, 4,
5, 13B, 17, 19 — Treaty on the Functioning
of the European Union, Article 267 — Case
stated answered in affirmative; application
to refer matter to ECJ refused (2012/138R
— Laffoy ] —2/5/2013) [2012 ] IEHC 195

Ryanair Limited v The Revenne Commissioners

Statutory Instruments
Control of excisable products (amendment)

regulations 2013
ST 368/2013

ROAD TRAFFIC

Library Acquisitions
Sauvain, Stephen |

Highway law

5th ed

London : Sweet & Maxwell, 2013
N322

Statutory Instruments

Finance act 1993 (section 60) regulations
2013
SI414/2013

Road traffic (licensing of drivers)
(amendment) (no. 4) regulations 2013
SI467/2013

Vehicle registration (identification marks)
regulations 2013
SI1452/2013

European Communities (mechanically
propelled vehicle entry into service)
(amendment) regulations 2013
SI472/2013

European Communities (motor vehicles type
approval) (amendment) regulations 2013
SI1473/2013

European Communities (road vehicles: entry
into service) (amendment) regulations 2013
SI475/2013

European Communities (two and three
wheel motor vehicle entry into service)
(amendment) regulations 2013

SI 474/2013

European Communities (road vehicles: type-
approval) regulations 2009
SI 471/2013

SALE OF GOODS

Library Acquisitions

Igoe, Pat

Buying and selling property in Ireland: estate
agents and the law

Dublin : Blackhall Publishing, 2013
N286.E8.C5
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SEXUAL OFFENCES

Library Acquisitions
O’Malley, Thomas

Sexual offences

2nd ed

Dublin : Round Hall, 2013
M544.C5

Articles
Ring, Sinead
Analysing fairness in context in historic child

sexual abuse prohibition applications 2013
(23) (4) Irish criminal law journal 132

McElvaney, Rosaleen
Challenges in conducting child sexual abuse
assessments

19 (2013) Medico-legal journal of Ireland 83

O’Reilly, Margaret Fitzgerald
Post-release supervision of sex offenders
2013 (23) (4) Irish criminal law journal 108

Counihan, Caroline

Rape Crisis Network Ireland perspectives
on sexual violence and the criminal justice
system

2013 (23) (4) Irish criminal law journal 115

Leahy, Susan

Summing up in rape trials: the challenge of
guiding effectively and without prejudice
2013 (23) (4) Irish criminal law journal 102

O’Reilly, Margaret Fitzgerald
Post-release supervision of sex offenders

2013 (23) (4) Irish criminal law journal 108

Barron, Lorraine

Tackling the issue of cross-border sexual
offenders in the Republic of

Ireland and the EU

2013 (23) (4) Irish criminal law journal 124

SOCIAL WELFARE

Acts

Social Welfare and Pensions (No.2) Act 2013
Act No. 49 of 2013

Signed on 25" December 2013

Statutory Instruments

Social welfare act 2012 (section 15)
(commencement) order 2013
SI579/2013

Social welfare (consolidated claims,
payments and control) (amendment) (no.
10) (homemakers) regulations 2013
SI1492/2013

Social welfare (consolidated claims, payments
and control) (amendment) (no. 8) (pre-
retirement allowance) regulations 2013

SI 515/2013

Social welfare (consolidated claims,
payments and control) (amendment) (no.
11) (budgeting in relation to social welfare
payments) regulations 2013

SI 580/2013

Social welfare (consolidated supplementary

welfare allowance) (amendment) (no. 5)
(rent and mortgage interest supplement)
regulations 2013

SI516/2013

Social welfare (section 290A) (agreement)
order 2013
SI578/2013

SOLICITORS

Solicitors

Disciplinary Tribunal — Judicial review —
Professional misconduct — Fair procedures
— Whether misconduct charges formulated
on basis that complainants were clients of
applicant — Whether question of whether
complainants were clients of applicant
critical in determination of misconduct
proceedings — Whether decision of
respondent reasonable — Whether mistake of
fact — Whether respondent misdirected itself
— Whether respondent’s taking into account
of previous misconduct finding under appeal
was irrelevant consideration — Whether
applicant entitled to clear formulation
of charges in advance of misconduct
hearing — Delay — Certiorari — Discretion —
Whether lateness of application militated
against court’s discretion to grant certiorari
— Whether applicant’s acknowledgement of
gross delay should be taken into account
— Whether court could fashion remedy to
finalise matter without further recourse to
courts — Whether misconduct proceedings
should be remitted to respondent on issue
of penalty only — Flanagan v University College
Dublin [1998] IR 724; McMahon v Law Society
of Ireland [2009] IEHC 339, (Unrep, Herbert
J, 10/7/2009); Atlantean Ltd v Minister for
Communications [2007] IEHC 233, (Unrep,
Clatke J, 12/7/2007); O’Laoire v Medical
Conneil (Untep, O’Flaherty ], 25/7/1998) and
Mooney v An Post [1998] 4 IR 288 followed
— Banks v Secretary of State for the Environment
[2004] EWHC 416 (Admin); [2004] (Unrep,
Sullivan |, 15/3/2004) approved — Rules
of the Supetior Courts 1986 (SI 15/1986),
084 — Relief granted; proceedings remitted
to respondent for consideration of penalty
only (2011/971JR — Kearns P—27/4/2012)
[2012] IEHC 173

Condon v Solicitors Disciplinary Tribunal

Solicitors

Misconduct — Finding by Solicitors
Disciplinary Tribunal that no prima facie
case of misconduct by respondent — Finding
appealed — Whether appeal of finding out
of time — Whether misconduct regarding
handling of applicant’s affairs of estate of
father — Solicitors (Amendment) Act 1960
(No 37), s 7 — Solicitors Acts 1954 to 2008
— Appeal refused (2011/96SA — Kearns P
—13/2/2012) [2012] IEHC 60

Higgins v Nolan

Solicitors
Disciplinary procedures — Judicial review
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— Dispute between applicant and client
regarding costs — Application for inquiry
into conduct of applicant — Whether
failure by first respondent to observe fair
procedures and natural justice — Whether
first respondent in breach of principle of
andi alteram partem — Whether preliminary
investigation by first respondent — Whether
first respondent obliged to afford applicant
full spectrum of natural justice rights —
Whether first respondent acted irrationally
— Whether first respondent failed to give
reasons — Whether first respondent acted
ultra vires— Whether inordinate delay by first
respondent — Whether applicant prejudiced
by delay — O’Driscoll v Law Society of Ireland
[2007] IEHC 352, (Unrep, McKechnie J,
27/7/2007) distinguished — Szate (Shannon
Atlantic Fisheries) v McPolin [1976] IR 93;
Doupe v Limerick County Conncil [1981] IR 75
and O Ceallaigh v An Bord Altranais [2000] 4
IR 54 considered — Solicitors (Amendment)
Act 1994 (No 27), ss 8, 9 17 and 24 —
Reliefs refused (2008/50JR — Edwatds ]
—31/7/2009) [2009] IEHC 632

O Sullivan v Law Society of Ireland

Solicitors

Litigation — Settlement — Whether plaintiff
required to withdraw judicial review
proceedings due to default of solicitor —
Whether discovery sought — Whether delay
in filing replying affidavits — Whether failure
to investigate claim of bribery — Trial —
Evidence — Appeal — Whether findings of
fact open to trial judge — Whether basis
to interfere with findings of trial judge —
Northern Bank v Charlton [1979] IR 149 and
Pernod Ricard & Comrie plc v FFI Fyffes plc
(Unrep, SC, 11/11/1988) applied — Appeal
dismissed (362/10—-SC—15/5/2012) [2012]
IESC 31

Tighe v Burke p/ a McCartan & Burke Solicitors

Solicitors
Judicial review — Appeal — Allegation of

misconduct against solicitor — Inquiry
— Decision by respondent to apply to
tribunal for inquiry — Prima facie evidence
of misconduct — Committee stage of
procedure — Early stage of investigation —
Assertion that committee stage of procedure
‘information gathering’ exercise only —
Assertion that committee stage not subject
to right to fair procedures — Fair procedures
— Natural and constitutional justice — Claim
fair procedures denied to applicant —
Claim applicant denied relevant material —
Claim respondent compelled to dispose of
complaint solely by reference to Solicitors
(Amendment) Act 1994, s 9 — Consequences
of failure to dispose of complaint solely by
reference to section — Whether committee
stage ‘information gathering’ only — Whether
commiittee stage subject to principles of
natural and constitutional justice — Whether
s 9 inquiry undertaken by respondent —
Whether respondent in breach of fair
procedures — Whether applicant denied
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right to fair procedures — O’Ceallaigh v
An Bord Altranais [2000] 4 IR 54 applied
— O’Driscoll v Law Society of Ireland
[2007] IEHC 352, (Unrep, McKechnie J,
27/7/2007) clarified and distinguished —
McMahon v Law Society of Ireland [2009]
IEHC 339, (Unrep, Herbert J, 10/7/2009)
distinguished — Doupe v Limerick County
Council [1981] IR 75; Miley v Flood and Law
Society of Ireland [2001] 2 IR 50; Duffy v
Dublin Corporation [1974] IR 33; OReilly v
Limerick County Council [2006] IEHC 174,
[2007] 1 IR 593; Re National Irish Bank Ltd
(No 1) [1999] 3 IR 145 and Re National Irish
Bank Ltd (No 2) [1999] 3 IR 190 considered
—Solicitors (Amendment) Act 1994 (No 24),
ss 2, 8,9 and 11 — Solicitors (Amendment
)Act 1960 (No 37), s 7 — Appeal dismissed
(2009/442SC — McKechnie ] —23/2/2012)
[2012] IESC 21

O Sullivan v Law Society of Ireland

Library Acquisitions

Articles

McDermott, Mark

A Shaw thing

2013 (Dec) Law Society Gazette 28

Statutory Instruments

Solicitors accounts (amendment) regulations
2013

SI 494/2013

Solicitors (compensation fund) regulations
2013
SI 442/2013

Solicitors (delivery of documents)
regulations 25013
SI 443/2013

The solicitors acts 1954 to 2011 (professional
indemnity insurance) (amendment)
regulations 2013

SI 433/2013

The solicitors acts 1954 to 2011 solicitors
(practising certificate 2014) regulations 2013
SI 495/2013

STATUTORY
INTERPRETATION

Construction

Special Liquidation Order — Immediate
stay on proceedings — Effect on existing
proceedings — Literal interpretation —
Interpretation consonant with constitutional
principle — Constitutional rights — Whether
stay temporary and capable of being lifted
by application to court — Brennan v Attorney
General [1983] 1ILRM 449; East Donegal Co-
Operative Livestock Mart Ltd v Attorney General
[1970] IR 317; McDonald v Bord na gCon [1965]
IR 217 and R (Edison) v Central Valuation
Officer [2003] UKHL 20, [2003] 4 ALER 209
considered — Companies Act 1963 (No 33), s
222 —Interpretation Act 2005 (No 23),s 5 —
Irish Bank Resolution Corporation Act (No
30), ss 6(2)(a), 6(2)(b) and 10 — Stay lifted

(2011/4336P and 2011/101COM - Ryan
J—15/3/2013) [2013] IEHC 116
Quinn v Irish Bank Resolution Corp Ltd (in lig)

TAXATION

Library Acquisitions

Bohan, Brian

McCarthy, Fergus

Bohan & McCarthy: capital acquisitions tax
4th ed

Haywards Heath : Tottel Publishing, 2013
M337.16.C5

Bradford, Sarah

Bushill, Toby

Bober, Lynnette

Finance act handbook 2013
Simon’s direct tax service
London : LexisNexis UK, 2013
M335

Moore, Alan

Taxbook 2013: a commentary on the Irish
tax code

Dublin : Taxworld Ltd, 2013

M335.C5

Moore, Alan

Taxlaw 2012: the Irish tax code
Dublin : Taxworld Ltd, 2012
M335.C5

Walton, Kevin

Rutherford, Philip

Tolley’s capital gains tax 2013-14
2013-2014 ed.

London : LexisNexis, 2013
M337.15

Walton, Kevin

Harper, Lisa-Jane

Tolley’s corporation tax 2013-14
2013-14

London : LexisNexis, 2013
M337.2

Smuailes, David

Tolley’s income tax 2013-14
98th ed

London : LexisNexis, 2013
M337.11

Gunn, Malcolm

Tolley’s inheritance tax 2013-14
2013-14

London : LexisNexis, 2013
M337.33

Davies, Rhianon

Rudling, David

Tolley’s value added tax 2013-14
2nd ed

London : LexisNexis Tolley, 2013
M337.45

Articles

Armstrong, Maggie

Value judgements

2013 (Dec) Law Society Gazette 40
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Statutory Instruments

Double taxation relief (taxes on income and
capital gains) (Ukraine) order 2013
SI1397/2013

Exchange of information relating to taxes
and tax matters (Dominica) order 2013
SI 398/2013

Excise duty on cigarettes (quantitative
restrictions) order 2013
SI553/2013

Income tax and corporation tax (relevant
contracts tax) (amendment) regulations 2013
S1412/2013

Taxes consolidation act 1997 (accelerated
capital allowances for energy efficient
equipment) (amendment) (no. 2) order 2013
S1482/2013

Valuation act 2001 (Dungarvan Town
Council) (rate limitation) order 2013
SI 518/2013

Valuation act 2001 (Waterford City Council)
(rate limitation) order 2013
SI 521/2013

Valuation act 2001 (Waterford County
Council) (rate limitation) order 2013
SI 519/201300346711

TORT

Duty of care

Negligence — Personal injuries — Duty of
care — Doctrine of ex furpi cansa — Standard
of care — Rules of road relating to road
rage — Road rage action by plaintiff against
defendant — Accident caused by response
of defendant to road rage — Whether
duty of care where plaintiff breached
civil law — Appropriate standard of care —
Whether response of defendant to road rage
action intentional — Whether rule of road
mandatory legal rule — Whether defendant
negligent — McComiskey v McDermott [1974]
IR 75 applied — Anderson v Cooke [2005]
IEHC 221, [2005] 2 IR 607; People (Director
of Public Prosecutions) v Barnes [2006] IECCA
165, [2007] 3 IR 130; Hackett v Calla Associates
Ltd [2004] IEHC 336, (Unrep, Peart J,
21/10/2004); Wasson v Chief Constable, Royal
Ulster Constabulary [1987] NI 420; Gala v
Preston (1991) 100 ALR 29; Hall v Herbert
(1993) 101 DLR (4™) 129; Hanrahan v Merck
Sharpe & Dobme [1988] ILRM 629 and Grant
v Roche Products (Ireland) Ltd [2008] IESC 35,
[2008] 4 IR 679 approved — Civil Liability
Act 1961 (No 41), s 57 — Constitution of
Ireland 1937, Art 40.3 — Claim dismissed
(2009/794P —Hogan ] — 15/3/2012) [2012]
IEHC 59

Carr v Olas

Medical negligence

Failed sterilisation — Liability — Entitlement
to damages — Remoteness of damage
— Child born after failed sterilisation —
Whether sterilisation carried out negligently

Page xxx

— Whether damages limited to moment
of birth and no longer — Whether rigid
timescale applicable — Nervous shock —
Whether father suffered compensatable
injury — Whether father suffered pure
economic loss unassociated with injury —
Whether father entitled to damages — A/an
v Greater Glasgow Health Board [1998] SLT
580; [1993] 17 BMLR 135;_4/len v Bloomsbury
Health Authority [1993] 1 All ER 651; Byrne
v Ryan [2007] IEHC 207, [2009] 4 IR 542;
Kealey v Berezowski (1996) 136 DLR (4th) 708;
McFarlane v Tayside Health Board [2000] 2 AC
59; Parkinson v St James and Seacroft University
Hospital NHS Trast [2001] EWCA Civ 530,
[2002] QB 266; Rees v Darlington Memorial
Hospital NHS Trust[2003] UKHL 52, [2004]
1 AC 309; Thake v Manrice [1986] QB 644
and Udale v Bloomsbury Area Health Authority
[1983] 1 WLR 1098 considered — Negligence
found; damages awarded to mother only
(2003/10829P — Ryan ] — 1/2/2013) [2013]
IEHC 72

Hurley v Moore

Medical negligence

Damages — Breach of duty — Gynaecological
surgery — Total abdominal hysterectomy —
Psychiatric injury — Severe anxiety disorder
— Life of plaintiff grossly restricted — Loss
of ability to earn — Whether defendant
negligent — Whether damages should be
awarded — Damages awarded (2009/8408P
-0 Néill | —7/12/2012) [2012] IEHC 529
Kinsella v Rafferty

Negligence

Employer’s liability — Oil spillage — Slip and
fall — Whether defendant liable — Whether
contributory negligence — Assessment
of guantum — Whether payments made
by defendant to plaintiff to be deducted
from special damages — Greene v Hughes
Hanlage 1td [1997] 3 IR 109 applied — Civil
Liability (Amendment) Act 1964 (No 17),
s 2 — Claim allowed (2009/7130P — Irvine
J—15/2/2013) [2013] IEHC 79

Monahan v Dunnes Stores

Negligence

Liability — Children’s play area — Injury
while jumping from small foam ‘wall’ —
Fracture to femur — Causation — Whether
defendant liable for injury — Claim dismissed
(2009/6805P — Cross | —5/2/2013) [2013]
IEHC 73

Byrne (a minor) v Bell t/ a Buniblebees

Negligence

Personal injuries— Accident at work — Trip
and fall — Contributory negligence —
Whether plaintiff failed to have adequate
regard for her own safety — Whether plaintiff
contributed to obstruction over which
she tripped — Whether plaintiff knew of
potential danger — Supreme Court — Appeal
— Whether Supreme Court could review
inferences of fact of trial judge — Hay v
O’Grady [1992] 1 IR 210 followed — Appeal

allowed; damages reduced (254/2009 — SC
—7/3/2009) [2012] IESC 19

Coffey v John Joseph Kavanagh t/ a Kavanagh Art
& Graphics

Negligence

Damages — Fire caused by heater — Damage
caused to adjacent premises by fire — Claim
fire accidental — Whether fire accidental
— Accidental Fires Act 1943 (No 8), s 1 —
Damages awarded (2009/5619P — Hedigan
J—14/11/2012) [2012] IEHC 473
Ramblers Way Ltd v Mr Middleton Garden
Shop Lid

Negligence

Personal injury—Duty of care— Foreseeability
— Plaintiff assaulted outside defendant
premises —Whether duty of care — Whether
negligence — Whether incident foreseeable
— Meagher v Shamrock Public Houses Ltd
(Unrep, Herbert ], 16/2/2005) distinguished
— Claim dismissed (2008/3162P — Peart | —
18/7/2012) [2012] IEHC 314

Rodgers v JACKS Taverns Ltd

Negligence

Personal injury — Unsafe system of work
— Duty of care — Foreseeability — Plaintiff
injured while working on truck for defendant
— Claim that plaintiff author of own
misfortune — Whether breach of duty of
care — Whether unsafe system of work
— Whether injury foreseeable — Whether
plaintiff author of own misfortune —
Claim dismissed (2009/6473P — Peart | —
20/7/2012) [2012] IEHC 301

Stachowski v Diamond Bar Lid

Occupiers Liability

Personal injuries — Private dwelling — Duty
of care — Visitor — Failure to take reasonable
care to prevent injury or damage — Injury
caused by window shattering — Unsuitable
glass used in window installed by defendant
owner —Whether duty of care — Whether
failure to take reasonable care to prevent
injury or damage — Wells v Coogper [1958] 2
QB 265 considered — Occupiers Liability
Act 1995 (No 10) s 3 — Action dismissed
(2010/4706P — O’Neill | — 5/12/2012)
[2012] IEHC 528

Newman v Cogan

Personal Injuries

Damages — Employment — Garda — Bullying
and harassment — Psychiatric injury — Breach
of contract — Conspiracy — Duty of care
— Defamation — Repeated inappropriate
undermining of dignity of employee —
Reasonable forseeability — Whether incidents
complained of amounted to bullying and
harassment — Whether injury to health of
plaintiff — Whether reasonably foreseeable
injury would occut — Kelly v Bon Seconrs Health
Systems 1.td [2012] IEHC 12, (Unrep, Cross
J, 26/1/2012); Nyban v Commissioner of An
Garda Siochdana [2012] IEHC 329, (Unrep,
Cross J, 26/7/2012); Quigley v Complex: Tooling
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and Monlding Ltd [2008] IESC 44, [2009]
IR 349 and Maber v Jabil Global Services 1.td
[2005] IEHC 130, [2008] 1 IR 25 applied
— Damages awarded (2004/3218P — Cross
J—4/12/2012) [2012] IEHC 526

Browne v Minister for Justice Equality and Law
Reform

Personal Injuries

Negligence — Road traffic accident — Trial
— Evidence — Appeal — Whether appellate
court should interfere with findings of fact
based on demeanour of witnesses — Whether
trial judge obliged to set out conclusions
of factin clear terms — Whether trial judge
made significant and material errors in
drawing conclusions — Whether trial judge
erred in drawing adverse inference from
absence of eatly complaint — Whether trial
judge failed to correctly weigh conflicting
evidence — Whether permissible for party
to give evidence of strength or weakness
of case — Hay v O’Grady [1992] 1 IR 210
and Mannix v Pluck [1975] IR 169 approved
— Doran v Cosgrove (Unrep, SC, 12/11/1999)
considered — Courts Act 1988 (No 14), s
1 — Civil Liability and Courts Act 2004 (No
31), s 8 — Appeal allowed; retrial directed
(181/2009-SC-1/5/2012) [2012] IESC 25
Doyle v Banville

Personal injuries

Negligence — Dismissal of proceedings —
False and misleading evidence — Test to
be applied — Whether trial judge erred in
finding plaintiff did not knowingly give
false or misleading evidence — Whether
dismissal of proceedings appropriate —
Damages — Whether award of damages
excessive — Abern v Bus Eireann [2011] IESC
44, (Unrep, SC, 2/12/2011) approved — Civil
Liability and Courts Act 2004 (No 31),
s 26 — Constitution of Ireland 1937, Art
40.3 — Appeal dismissed (262/2008 — SC —
23/2/2012) [2012] IESC 9

Goodwin v Bus Eireann

Personal injuries

Negligence — Liability — Onus of proof
— Causation — Accident at work — Prison —
System whereby prisoners permitted to carry
beverages — Whether plaintiff required to
eliminate every possibility by which accident
may have been caused without negligence
— Whether plaintiff adduced evidence that
gave rise to inference of negligence — Res
ipsa loquitur — Whether onus of proof
shifted to defendant — Whether act or default
particularly within knowledge of defendant—
Whether any significant history of difficulty
feeding prisoners — Whether evidence of
previous similar incidents — Whether system
well policed and orderly — Whether other
plausible explanations for accident which
did not involve negligence of defendant —
Whether burden of proof of legal or factual
causation discharged — Cosgrove v Ryan
[2008] IESC 2, [2008] 4 IR 537; Rothwell
v Motor Insurers’ Bureau of Ireland [2003]
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1 IR 268; Hanrahan v Merck Sharpe &
Dohme [1988] ILRM 629; Rogers v Motor
Insurers’ Bureau of Ireland [2009] IESC
30, (Unrep, SC, 31/3/2009) and Bradley
v Céras Tompair Eireann [1976] 1 IR 217
applied — Mahon v Dublin & Lucan Electric
Railway Company (1905) 39 ILTR 126, Jones
v Great Western Railway Co [1930] 47 TLR
39; Wakelin v London and South Western
Railway Co (1886) 12 App Cas 41 and
Gahan v Engineering Products Ltd [1971]
IR 30 considered — Proceedings dismissed
(1999/1308P —Irvine ] —30/3/2012) [2012]
IEHC 203

Connanghton v Minister for Justice, Equality and
Law Reform

Personal injuries

Collision between bus and motor vehicle —
Injury to passenger in upstairs compartment
of bus — Denial of personal injuries on
grounds that impact minor and slight — Claim
for aggravated and/or exemplary damages
on grounds that defence oppressive and
untrue — Damage to vehicle — CCTV footage
— Medical evidence — Whether plaintiff
suffered soft tissue injuries — Whether
plaintiff guilty of exaggeration — Aggravated
or exemplary damages — Challenge to bona
fides of consultant — Whether defence
entirely unreasonable — R v Bus Eireann
[2011] IESC 44, (Unrep, SC, 2/12/2011) and
Philp v Ryan [2004] IESC 105, [2004] 4 IR
241 considered — Civil Liability and Courts
Act 2004 (No 31), s 26— Compensatory
damages awarded; aggravated/exemplary
damages refused (2010/9115P — Cross | —
17/7/13) [2013] IEHC 341

Lackey v Kavanagh

Personal injuries

Damages — Causation — Road traffic accident
— Application to dismiss claim — False or
misleading evidence — Whether plaintiff
gave false or misleading evidence — Whether
plaintiff swore false or misleading affidavit—
Whether evidence of post-accident medical
treatment corroborated — Whether plaintiff
had genuine claim for compensation — Ahern
v Bus Eireann [2006] IEHC 207, (Unrep,
Feeney J, 16/5/2006); Carmello v Casey
[2007] IEHC 362, [2008] 3 IR 524 and Farrell
v Dublin Bus [2010] IEHC 327, (Unrep,
Quitke J, 30/7/2010) considered — Civil
Liability and Courts Act 2004 (No 31), ss 14
and 26 — Social Welfare Consolidation Act
2005 (No 26), s 286 — Application to dismiss
refused; damages awarded (2009/11261P
— Irvine | — 30/3/2012) [2012] IEHC 208
Nolan v Kerry Foods Ltd

Personal injuries

Assessment of damages — Apportionment
of injuries — Previous injuries — Subsequent
injury — Whether pain and suffering
attributable to accident — Whether
subsequent injury substantially changed
nature of injury — Whether future loss of
earnings claim should be limited to date

of likely return to work — Whether injury
benefit should be deducted — Whether
plaintiff could recover interest on mortgage
arrears — Whether damages awarded should
be apportioned due to subsequent injury —
Reddy v Bates [1983] IR 141 applied — Social
Welfare Consolidation Act 2005 (No 206),
s 286 — Damages awarded (2008/3727P —
Irvine | —20/4/2012) [2012] IEHC 207

Savino v Snow

Statutory Instruments

Civil liability act 1961 (section 49) order 2014
SI 6/2014

TRANSPORT

Statutory Instruments

European Union (railway safety) regulations
2013

(DIR/2004-49)

SI 444/2013

European Union (International matket for
coach and bus services) regulations 2013
(REG/1073-2009)

S1506/2013

WARDS OF COURT

Articles

Butler, Kate

Moving capacity out of the Victorian age: the
new assisted decision-making (capacity) bill
18(5) 2013 Bar review 102

BILLS INITIATED IN DAIL
EIREANN DURING THE
PERIOD 15TH NOVEMBER
2013 TO THE 29TH
JANUARY 2014

[pmb]: Private Members’ Bills are
proposals for legislation in Ireland
initiated by members of the Dail or
Seanad. Other Bills are initiated by
the Government.

Health Insurance (Amendment) Bill 2013
Bill 112/2013

Appropriation Bill 2013
Bill 131/2013

Adoption (Amendment) Bill 2013
Bill 133/2013

ESB (Electronic Communications Networks)
Bill 2013
Bill 135/2013

Health Service Executive (Financial Matters)
Bill 2013
Bill 136/2013

Industrial Development (Forfas Dissolution)
Bill 2013
Bill 139/2013
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Merchant Shipping (Registration of Ships)
Bill 2013
Bill 139/2013

Roads Bill 2014
Bill 1/2014

Water Services (amendment) bill, 2014
Bill 4/2014

Cannabis Regulation Bill 2013
Bill 116/2013
[pmb] Deputy Luke “Ming” Flanagan

Protection of Life in Pregnancy
(Amendment) (Fatal Foetal Abnormalities)
Bill 2013

Bill 115/2013

[pmb] Deputy Clare Daly

Pensions (Traceability of Assets)
(Amendment) Bill 2013

Bill 117/2013

[pmb] Deputy Willie O’Dea

Pensions (Amendment) Bill 2013
Bill 118/2013
[pmb] Deputy Willie O’Dea

Environment and Public Health (Wind
Turbines) Bill 2013

Bill 119/2013

[pmb] Deputy Clare Daly

Thirty-Fourth Amendment of the
Constitution (Neutrality) Bill 2013

Bill 126/2013

[pmb] Deputy Shane Crowe

Planning and Development (Transparency
and Consumer Confidence) Bill 2013

Bill 127/2013

[pmb] Deputy Catherine Murphy

Social Clauses in Public Procurement Bill
2013

Bill 134/2013

[pmb] Deputy Mary Lou McDonald

Charities (Amendment) Bill 2014
Bill 3/2014
[pmb] Deputy Padraig MacLochlainn

BILLS INITIATED IN
SEANAD EIREANN
DURING THE PERIOD 15TH
NOVEMBER 2013 TO THE
29TH JANUARY 2014

Water Services (No. 2) Bill 2013
Bill 123/2013

Pyrite Resolution Bill 2013
Bill 128/2013

Health Insurance (Amendment) Bill 2013
Bill 112/2013

[pmb] Senators Sean D. Batrrett, John Crown,
Jillian van Turnhout

Recognition of Irish Sign Language for the
Deaf Community Bill 2013

Bill 113/2013

[pmb] Senators Mark Daly, Thomas Byrne,
Labhras O Mhurchi

Page xxxii

Critical Utilities (Security of Supply) Bill
2013

Bill 125/2013

[pmb] Senators Feargal Quinn, Senator
David Nortis, Senator Sean D. Barrett

Valuation (Amendment) Bill 2013

Bill 129/2013

[pmb] Senators Paul Coghlan and Maurice
Cummins and Michael Cummins

Nama and Irish Bank Resolution Corporation
Transparency Bill 2013

Bill 137/2013

[pmb] Senators Mark Daly and Darragh
O’Brien and Thomas Byrne

PROGRESS OF BILL

AND BILLS AMENDED
DURING THE PERIOD 15™
NOVEMBER 2013 TO 29TH
JANUARY 2014

Road Traffic No. 2) Bill 2013
Bill 74/2013

Committee Amendments
Report Amendments

Companies (Miscellaneous Provisions) Bill
2013

Bill 109/2013

Passed by Seanad Eireann

Enacted

Oireachtas (Ministerial and Patliamentary
Offices) (Amendment) Bill 2013

Bill 100/2013

Report Amendments

Protected Disclosures Bill 2013
Bill 76/2013

Passed by Seanad

Public Service Management (Recruitment
and Appointment) (Amendment) Bill 2013
Bill 58/2013

Report Amendments

Enacted

Dail

Appropriation Bill 2013
Bill 131/2013
Committee Amendments
Passed by Dail

Enacted

Adoption (amendment) bill 2013
Bill 133/2013
Enacted

Child and Family Agency Bill 2013
Bill 81/2013

Report Amendments (Seanad)
Enacted

Credit Reporting Bill 2012
Bill 80/2013

Report Amendments
Enacted

Finance (No. 2) Bill 2013

Bill 102/2013

Amended in Select sub-Committee on
Finance

Report Amendments

Enacted

Fines (Payment and Recovery) Bill 2013
Bill 87/2013

Committee Amendments

Health (Alteration of Criteria for Eligibility)
(No. 2) Bill 2013

Bill 106/2013

Passed by Dail Eireann

Enacted

Health Insurance (Amendment) Bill 2013
Bill 112/2013

Passed by Dail Eireann

Enacted

Legal Services Regulation Bill 2011
Bill 58/2011
Committee Amendments

Local Government Reform Bill 2013
Bill 98/2013
Enacted

Pyrite Resolution Bill 2013
Bill 128/2013

Passed by Seanad Eireann
Enacted

Social Welfare and Pensions (No. 2) Bill 2013
Bill 114/2013

Report Amendments

Enacted

Water Services (No. 2) Bill 2013
Bill 123/2013

Passed by Seanad Eireann
Enacted

Gas Regulation bill 2013
Bill 91/2013
Enacted

FOR UP TO DATE
INFORMATION PLEASE
CHECK THE FOLLOWING
WEBSITES:

Bills & Legislation

http:/ /www.oireachtas.ie/patliament/

Government Legislation Programme
updated 15" January 2014
http://www.taoiseach.gov.ie/eng/
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Government_Legislation_Programme/
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Tanzanian Judiciary in Dublin for
Training in Arbitration

The new year saw Irish Rule of Law International (IRLI)
welcoming Tanzanian Chief Justice, Hon. Mr. Justice
Mohamed Othman together with senior members of the
Tanzanian judiciary and East African Court of Justice (EAC])
to Dublin to attend Training in Arbitration and Mediation.
The five judges traveled to Ireland in January to participate in
aweek-long training programme which was supported by the
Bar Council of Ireland, Law Society of Ireland and the Irish
Courts Services. Colm O hOisin SC and Michael Carrigan,
Partner in Eugene F. Collins Solicitors, were instrumental in
developing the training programme.

As development agendas shift, there is an increased
emphasis on sustainable and nationally led development.
The rule of law, accountability and transparency in the
affairs of governance are therefore indispensable elements
not only of democracy and civil rights, but to social and
economic development. In the last fifty years, thete have
been major advances in the approach to international
arbitration and dispute resolution, not least as a result of
the impact of globalization and economic growth. New
institutions and improved procedures have been devised and
there is increased tecognition of the role of arbitration in
developing and developed economies in attracting foreign
direct investment. Of those countries that have become
parties to international conventions in the last 15 years, or
have adopted the UNCITRAL Model Law as the foundation

of, ot part of, their laws of arbitration, the majority have
been developing economies. The IRLI training programme
was therefore developed in partnership with the Tanzanian
judiciary and EAC] to assist the judges in their critical tasks
of overseeing and supporting alternative dispute resolution
regimes in their countries.

The visiting judges also had the opportunity to attend
at the Dublin Dispute Resolution Centre which caters for
arbitrations, mediations, and other forms of alternative
dispute resolution. During their visit, the judges met with Mr.
John Shaw, President of the Law Society; Mr. David Nolan SC,
Chairman of the Bar Council; as well as the Hon. Mrs. Justice
Susan Denham, who facilitated a number of opportunities for
the delegation to meet with members of the Irish judiciary
and share experiences between the two countries. This
exchange of knowledge and experiences is central to the
achievement of international development goals. Tanzania is
one of Ireland’s nine development priotity partner countries
and Irish Aid has been providing development assistance
to Tanzania since 1975. Approximately 9% of the annual
budget for Irish Aid’s current Country Strategy for Tanzania
is targeted at strengthening national governance frameworks
and the January Arbitration Training highlighted the strong
role that the Irish legal profession can play in strengthening
capacity and building partnerships internationally. ®

Bar Review February 2014

The welcome reception
hosted by the Hon. Mrs.
Justice Susan Denham on
Mon 20th Jannary in the
Supreme Court Conference
Room, which was attended
by the visiting delegation,
colleagues involved in
organising the training
programmee, as well as
members of the Supreme
Court (the Hon. Mr.
Justice Nial Fennelly and
Hon. Mr. Justice William
M. McKechnie).
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Why do | teach Restorative Justice to

Law students?

JANINE GESKE®

Introduction

As a former general jurisdiction trial court judge and
Wisconsin Supreme Court Justice, 1 observed how lawyers
who were good empathetic listeners and creative problem
solvers best represented their clients’ interests by guiding
them to peaceful resolution of their disputes. While sitting
in criminal court for nine years, I experienced both the
successes of our criminal justice system as well as its failures
in bringing restoration to victims and communities harmed
by crime. I see the practice of restorative justice processes
as a means to address those failures through the guidance of
professionals who understand how best to address the needs
of those who have been harmed. As a legal educator, I know
that the best way for future lawyers to learn about serving
others, particulatly the disadvantaged, is for them to listen
to and to collaborate with others in working toward creating
processes and programs that truly address issues of justice
and equality through addressing peoples’ interests and needs.

The Development of Restorative Justice

As Professor Umbreit points out in his article, over the last
thirty years, the restorative justice movement has grown to
become an integral part of many American criminal justice
systems.! Additionally, restorative processes ate increasingly
being utilized to address more than everyday criminal law
issues. Around the wotld, countries are turning to similar
techniques to address those political, religious, and cultural
conflicts that harm both individuals and communities.
In many different contexts, leaders are revisiting very old
peacemaking and restorative practices used by indigenous
people to increase respectful dialogue among people who
are in conflict and to encourage them to work together to
rebuild safer and more peaceful communities.

Marquette decided to address the growing need for
academic leadership by a law school in the development
of restorative justice programs. We created the Restorative
Justice Initiative, which includes the academic study of

* Justice Janine Geske (ret.) currently serves as a Distinguished
Professor of Law at Marquette University Law School, Milwaukee,
Wisconsin and as founder of its Restorative Justice Initiative. She is a
retired Wisconsin Supreme Court Justice and trial court judge. For over
six years, she has been actively involved in restorative justice work. This
article was first published in the Marquette Law Review.

1 William R. Nugent, Mona Williams & Mark S. Umbreit, Participation
in Victim-Offfender Mediation and the Prevalence and Severity of Subsequent
Delinguent Bebavior: A Meta-Analysis, 2003 Utah L. Rev. 137 (2003);
see Mark S. Umbreit, Restorative Justice in the Twenty-First Century:
A Social Movement Full of Opportunities and Pitfalls, 89 MARQ. L.
REV.251 (2005).
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restorative justice, the promotion of scholarly and community
dialogue, and the formation of a clinical program to train
the law students to become restorative justice leaders in their
communities. The students provide services and serve as
expert resources for victims, communities, and restorative
justice organizations. Those interested in the field can take a
substantive course in restorative justice as well as participate
in an in-house clinical experience. Our students learn how
to be leaders in this important field of working toward
personal and community healing and restoration. We work
side-by-side with other academic disciplines to maximize the
expertise in the various fields to best serve the restorative
justice movement. Since lawyers have the unique opportunity
to bring the ultimate in service to others, bringing peace
and healing to people in great distress, we wanted our law
students to be academically and experientially prepared to
undertake that work.

Marquette Law School

Marquette University is a Catholic, Jesuit institution
committed to serving God by serving others. Specifically we
are working to integrate restorative practices into the study
of law. Marquette’s guiding philosophy of cura personalis (care
for the whole person) underlies a core university objective
to educate and train men and women in service to others.
Perhaps this objective is particularly important to Marquette’s
Law School since part of the Jesuit tradition of education is
to encourage students to become agents for positive change.
Positive change being the essence of restorative justice, our
law school is an ideal environment to undertake such study
and clinical work. These factors, coupled with the excellent
academic rigor and resources of the law program, create a
program that can contribute to the necessary high standards
for conflict resolution training, research and writing in this
emerging field.

Marquette Law Dean Joseph Kearney explains our
mission in his letter to prospective students:

“We want our students to be decent people, to give
back to our communities, and to be leaders in doing
good, both within and outside the profession. We
are committed to encouraging our students upon
becoming lawyers to provide legal assistance to
people who lack the resources to retain counsel
and to ensuring that all members of the profession
are moral and ethical. We want to use law as an
engine for positive change, not as a device to cause
anger and unhappiness. Even in the context of
adversarial relationships and an attorney’s obligation
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to provide zealous representation to clients, lawyers
must be skilled and committed to resolving disputes
while maintaining respect for opposing parties and
counsel.”?

Restorative justice processes develop those necessary skills
that will insure that our students can be agents for change
and servant leaders’ in the community. They get to expetience
firsthand how to work alongside other professionals for true
justice and healing in creative ways that meet the needs of
crime survivors, communities, and offenders. They go into
the prisons to facilitate dialogue among inmates, victims and
community members through restorative circle work, they
work one on one with survivors of violent crimes and their
specific perpetrators, and they design programs for juvenile
offenders so that they can understand the depth of the harm
they have caused and can work towards demonstrating their
remorse and restoration of the victim and the community.

Victims and Offenders

Law students who have the opportunity to look into the
eyes of survivors of crime who have been devastated by
the offense and to hear how best to find some peace in
victims’ lives will be better positioned to be leaders in their
communities when they graduate. Working with offenders
who are taking responsibility for the harm they have caused
and are desirous of making amends to the victims and to the
community at large gives future lawyers an effective way to
deal with crime. The students also learn that many of our
perpetrators were child victims of violent crime and that our
communities failed to work toward healing for them before
they turned into adults committing violent crimes.

Collaborating with restorative justice programs across
the state, students use their legal knowledge as well as their
process experience to create restorative processes that will
make a true difference for those whose lives have been
ravaged by crime. They learn how to create safe environments
for tough discussions and how to listen with open hearts
and minds.

Many skeptics say restorative justice is really just social
work and has nothing to do with the practice of law. They
are wrong. Clients come to lawyers to be counselled on how
to best handle the problems they are facing or the claims
they want to make. Restorative skills are needed at all levels
of client counselling and working towards settlement of
claims. Lawyers and judges control our judicial and legal
system. Lawyers and professionals from other fields must
collaborate to effectively weave restorative theories into our
societal treatment of crime and conflict. Judges, criminal
lawyers, prosecutors, elected officials, nonprofit agency board
members and other leaders, many of whom are lawyers,
influence public policy in a myriad of ways.

2 Joseph D. Kearney, Message from the Dean, http://law.marquette.
edu/cgi- bin/site.pl?2130&pageID=1222 (last visited October 23,
2005).

3 RoBeRT K. GREENLEAF, SERVANT LEADERSHIP (1991) (A servant
leader is defined as someone who is a servant first—versus a leader
first—and serves others interests prior to their own).
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The Role of Lawyers

We look at restorative justice through the specific study of
that subject as well as by studying skills being used in other
forms of our alternative dispute resolution curriculum. The
listening skills, the techniques of insuring that someone
knows they have been truly heard and understood, and the
designing of a process that can best address the conflict are
tools that every mediator and negotiator should understand.
Future lawyers should understand the importance of those
skills and be able to effectively utilize them at appropriate
times. These are skills that lawyers are not taught once they
leave law school. Some attorneys possess those abilities, but
many do not, and as a result their clients receive less than the
tull benefit of their counselor at law best meeting their needs.

Restoration occurs both in our formal restorative
justice clinic as well as in our in-house mediation clinic.
Every Monday morning, we have eight law students in the
Milwaukee County Courthouse Small Claims Court to serve
as mediators in pro se cases. One of the law students, who
is now a small town lawyer, encountered a woman in a wheel
chair suing a much younger woman over an alleged unpaid
$300 loan. That is how the complaint described the conflict.
The mediator set the tone for a mediation in which the two
women might be able to listen to each other and work towards
a settlement. He had each of them talk about their conflict
and how it occurred. Much to his surprise, the student learned
that the plaintiff was the mother of the defendant. They had
not spoken to each other for neatly three years.

The plaintiff described how she had a fatal illness and she
was facing foreclosure of her home. She angrily described
how she had loaned her daughter the $300 to buy a car and
how she needed to be repaid. The defendant then countered
by saying that her mother had given her the $300 as a gift. She
obviously had a great deal of resentment toward her mom.

The student split the parties up and talked to them
individually . The daughter was furiously telling the student
all the things that her mother had done to her. The mediator
sat quietly and listened. When she was finished, the student
sat with her in silence for a few moments and then asked
a terrific nonlegal question, “How do you feel about your
mother dying?”” This is not a question that we would ordinarily
teach in law school, but it was exactly the right thing to ask.
The daughter started sobbing and describing her sadness of
the now imminent loss of her mother. The student asked
her how she felt. She described the fact that she loved her
mother, who obviously was not taking care of herself. The
student asked her if she could tell her mom what she just
said. The daughter refused, saying it would be too difficult.
The mediator did not give up and asked if she would write
it out, which she finally agreed to do.

The student mediator put the mother and daughter
together once again and sat in silence. They started talking
to each other more respectfully. At some point, the daughter
passed the written document over to her mother to read. The
mother started weeping and looked at the student mediator
and said, “I am dismissing the lawsuit.” The daughter replied,
“I am going to work with you to get you some housing and
better medical care.” The daughter turned to the student
and asked how she could ever thank him for what he had
just done. The student mediator told her to “just go hug
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your mom.” That law student, and those watching, learned
an invaluable lesson that day. They learned the value of
empathetic listening and providing a process in which people
can communicate. They specifically learned the value of
working beyond the legal surface of the dispute and to create
an environment in which this relationship could be healed.

The Art of Listening

During victim-offender facilitated discussions, the students
experience listening to both offenders and survivors describe
their experiences with the criminal courts. In a homicide by
intoxicated user case, the offender tells the surviving but
profoundly injured couple that he had wanted to send flowers
to them but was prohibited by his attorney from doing so. He
also was told not to send the apology letter he had written
and not to look at them when he appeared in court. He tells
them how he always intended to admit what he had done and
bear the consequences.

The couple tells the offender about the pain of losing
their health and livelihood and then seeing in court what
appears to be an offender who has no remorse for what he
did. In a similar case, a surviving mother of the deceased son
recounts that when the defense attorney hired an accident
reconstructionist, she saw that act as the defendant adding
insult to injury by looking to blame her son for the accident.
Finally, the survivors of these offenses always tell the offender
that the no contest plea is one final insult because in their eyes
it appears that the defendant still is not taking responsibility
for what he did. The students learn how lawyers’ actions,
when protecting the rights of offenders, are deeply impacting
the victims of the offenses.

Future lawyers can see how our criminal court system
is very good at protecting rights but fails in assisting in the
healing process that is needed after the commission of a
serious crime. Time and time again, victims will recount
how they are as angry at our judicial system as they are at the
perpetrator of the offense. They depended on the system to
support them and to “provide them with justice.” So often,
even though the defendant may be convicted and sentenced,
the victims feel that the system failed in providing them with
what they truly needed.

As part of the Marquette Restorative Justice Initiative,
the students meet with survivor support groups, as well as
advocates, for those victims. Domestic violence treaters and
advocates report how our criminal justice system continues
not to meet the needs of battered women. They continue
to search for better ways to support those who suffer at the
hands of the abuser as well as working to stop the abuse by
the offenders. There is a place for leaders in the law to work
to design processes that can better accomplish the goal of
safety and treatment for the individuals caught in this cycle
of violence. The students are working with advocates to train
survivors who will work in the treatment area with the abusers
to communicate the pain and devastation of violence in their
lives as well as in the lives of their children. Engaging in that
kind of leadership activity prepares law students to leave the
law school environment and go out into the community and
be transformational leaders for justice.
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Students are also working to support struggling
community groups attempting to weave restorative justice
into their schools, neighborhoods, police departments, court
systems, and corrections’ systems. The students do research,
answer questions and assist in training.

Conclusion

Although many law schools proclaim that they are developing
future leaders, very few offer leadership training, The breadth
and the infancy of the restorative justice movement in our
communities afford students an incredible opportunity
to train and develop as leaders in a field that cries out for
standards and creativity. There must be a natural intersection
of restorative processes and the criminal justice system.
Trained lawyers are well equipped to be at the forefront of
that work.

Why teach restorative justice to law students? The answer
is so that law students can read a letter from a convicted
murderer they have worked with that says:

“Crime has no face or age. I was always aware of what
I was doing, but I never knew just how much pain
I caused my victims and to what extent my victims
hurt until [my restorative justice expetience.] I stopped
pretending to be the victim. I was no longer being
beaten [by family members as a child], so there was
no need for me to hurt someone. In one blink of an
eye, I made a stupid mistake that not only affected
me for the rest of my life but everyone around my
victims and me. . . . I now give every effort in my being
to helping myself, others who show signs of my past
and to kids, so they will never become who I used
to be. My incarceration is my way to show people a
different way to live their lives.”

They also can read a letter from the surviving daughters of
a murdered armed robbery victim who met face to face with
their father’s killer and then wrote:

“It has been two weeks since our visit with [the
offender| and we were still feeling blessed. Something
has happened in our souls that will last through
eternity. This has brought a new dimension to
forgiveness. We’ve been seeing people differently. It
seems quite clear that if we can forgive the man for
shooting and causing the death of our father then we
can certainly forgive anyone else of anything.”

The most important benefit of teaching restorative justice
in a law school is that the students develop the vision, the
skills, and the passion to positively transform our justice
system. The future lawyers, who participate in the study
and experience of restorative justice, have experienced the
enormous part they can play in providing an environment
and process for people in pain to work toward healing and
restoration. We will all be the beneficiaties of that work. H
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The Development of the Irish Equality
Guarantee by the Superior Courts in

2013

DRr. ELAINE DEWHURST*

Introduction

Most recently, Article 40.1 has been variously referred to as
“a normative statement of high moral value” and a “critical
dimension of any system of justice” Alongside this growing
recognition of the importance of Article 40.1, the invocation
of Article 40.1 is steadily increasing. Between June 2012 and
December 2013, the Superior Courts have dealt with eight
substantial cases relating to the equality guarantee, two of
which have led to a determination of unconstitutionality.
These determinations have raised interesting questions
from the application of Article 40.1 to cases of indirect
discrimination as well as solutions to cases involving under-
inclusive legislative classification. The recent decisions
provide some clarity as to how these issues are to be resolved.

This article will explore the impact of these decisions
on the current interpretation of the equality guarantee in
Ireland. From this analysis, it can be concluded that reliance
on Article 40.1 by litigants is growing but establishing such
cases before the Superior Courts is still extremely difficult due
to a number of discrete barriers to its enforcement including
a limited recognition of indirect discrimination, a perceived
preference for formal as opposed to substantive equality and
the preservation of the rule imposing the burden of proof
on the applicant in all cases.

Equality 2012-2013: The Cases

An interesting example of the potential application of Article
40.1 in judicial proceedings arose in the successful Article
40.1 challenge in the case of Brebuta v DPP and Another’. The
applicant alleged that she had been treated differently to two
other individuals (AB and DR) during criminal proceedings.
The applicant, AB and DR had all been charged with the
same offence, had all pleaded guilty to this offence and none
of them had any previous convictions. The only appreciable
difference between the applicant and AB and DR was that the

* Lecturer in Employment Law, University of Manchester (claine.
dewhurst@manchestet.ac.uk). Dr. Elaine Dewhurst (BCL and PhD
NUI Cork) is a member of the Fairness at Work Research Centre
(https:/ /research.mbs.ac.uk/fairness-at-work/) and the Manchester
Institute for Collaborative Research on Ageing (http://www.micra.
manchester.ac.uk/).

1 Fleming v Ireland and Others [2013] IESC 19 at paragraph 119
(referring to the decision of the High Court per Denham CJ)

2 DF v Garda Commissioner and Others [2013] IEHC 312 at paragraph
35.

3 Brebuta v DPP and Another [2012] IEHC 498.
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applicant was employed. The applicant received a conviction
and a fine whereas both AB and DR were given the benefit of
the Probation of Offenders Act 1907 and had their charges
dismissed. The applicant argued that this was contrary to
Article 40.1. The High Court held (per Peart |.) that there had
been an inequality of treatment in the case and that persons
“similarly situated [should] not receive different treatment
because of some happenstance irrelevant to the question of
guilt or innocence”.*

The only other successful Article 40.1 challenge during
the period examined was made in the case of Byrne (a minor)
v Director of Oberstown Schoof which involved a challenge to
legislation® which provided that remission of sentences was
permitted for offenders of certain institutions but did not
(by omission from the legislation) entitle offenders detained
at Oberstown Boys School to any such remission. Hogan J.
had no difficulty in determining that a law with differentiates
between offenders so far as eligibility for remission was
concerned engaged Article 40.1.” However, Hogan J. did
note that “a great deal of latitude must be admitted for
the purposes of Article 40.1 scrutiny where the Oireachtas
differentiates between classes of persons for reasons of social
policy, provided always that the differentiation is intrinsically
proportionate and reasonable”®. Hogan J. went on to examine
whether there was a difference in social function between
detained at Oberstown Boys School given that, as was argued
by the respondents, it was fundamentally different from a
prison providing, as it did, a compulsory educational regime.
However, Hogan |, held that in order for this argument to be
successful, it would have to be shown that the Oireachtas had
“sought to set Oberstown as a place apart from the rest of
the custodial regime, so that young offenders were in effect
being sent to a form of compulsory education for a fixed
petiod in a closed non-prison environment™.’

There were many indications that Oberstown was
not regarded as essentially different from other places of
detention including the fact that the Childrens’ Act 2001
allows for the inter-institutional transfer of young offenders
between St. Patricks Institution and other detention centres

4 Brebuta, at paragraph 24 (per Peart J).

Byrne (a minor) v Director of Oberstown School [2013] IEHC 562.

6 Section 35, Prisons Act 2007 and Rule 59 of the Prison Rules (S.I.
No. 252 of 2007).

7 Byrne, at paragraph 26 (per Hogan J).

Byrne, at paragraph 27 (per Hogan J).

9 Byrne, at paragraph 29 (per Hogan J).

o

oo}
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for children."” Therefore a young offender who commences
their sentence at St. Patrick’s Institution will be entitled to
the benefit of the 25% remission regime even if he were to
be transferred to Oberstown within days of commencing his
sentence. No such remission would be available if he were
to serve the entirety of his sentence at Oberstown. More
importantly, Hogan ] found that “detention at a children
detention school is simply another manifestation of detention
within the juvenile criminal justice system”. He, therefore,
held that a “custodial regime which brings about such a stark
difference in terms of the release dates of offenders simply
because of the location of the place where they serve their
period of detention as a result of the application of the
remission rules to one place of detention but not to another
immediately engages the application of Article 40.1”". It was
a “clear breach of the precept of equality”.!?

In Fleming v Ireland and Others", a seminal constitutional
law case in which the law on assisted suicide was challenged
by an applicant suffering from multiple sclerosis, the equality
guarantee’s application in cases of indirect discrimination was
questioned. The applicant challenged the constitutionality
of section 2(2) of the Criminal Law (Suicide) Act 1993 on
the grounds, inter alia, that it discriminated against disabled
persons.'*

She argued that the law, which essentially makes it a
criminal offence for any person to aid, abet, counsel, or
procure the suicide of another, discriminated against her as
she was not able to commit suicide without assistance. The
respondent submitted that the legislation was on a matter of
“complex and important social policy, being objective and
not arbitrary” and was “justified by the necessity to safeguard
the lives of others who might be vulnerable and at risk of
abuse”. The Irish Human Rights Commission, who appeared
as amicus curiae, argued that the effect of section 2(2) was
that it indirectly discriminated against the applicant. Though
neutral on its face, the provision “bears more heavily on some
persons than on others”." In their view, the legislation was
“unequal in decriminalising suicide”.

In the High Court, it was held that Article 40.1 was
engaged but that any difference in treatment was justified by
reference to “the range of factors bearing on the necessity
to safeguard the lives of others”'®. The Supreme Court
rejected this approach. Denham CJ held that Article 40.1
was not engaged as section 2(2) was neutral on its face and
applied equally to everybody.” In particular, the Supreme
Court held that it was not open to “anyone to complain of
unequal treatment on the ground that he or she will commit
a criminal act by assisting the suicide of another person”'®

10 Section 156A, Childrens” Act 2001.

11 Byrne, at paragraph 36 (per Hogan J).

12 Byrune, at paragraph 41 (per Hogan J).

13 Fleming v Ireland and Others [2013] IESC 19. For more discussion on
this decision see Liddane, “Fleming v Ireland: Is the door shut for
Assisted Suicide in Ireland?” (2013) Letter to the Cork Online Law
Review (8 May 2013); Garcia, “Case Comment: Assisted Suicide —
Right to Die” (2013) Medico-1egal Jonrnal of Ireland 115.

14 Fleming, at paragraph 24 (per Denham CJ).

15 Fleming, at paragraph 123 (per Denham CJ).

16 Fleming, at paragraph 120 (per Denham CJ) quoting the decision of
the High Court [2013] IEHC 2 at paragraph 122 (per Kearns J).

17 Fleming, at paragraph 133 (per Denham CJ).

18  Fleming, at paragraph 133 (per Denham CJ).
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and the appellant herself was not directly affected by section
2(2). The Supreme Court held that the differential indirect
effects on a person of an objectively neutral law addressed
to persons other than that person could not be categorised
as unequal treatment under Article 40.1, particularly where
the impugned provision pursues an important objective of
valuing equally the life of all persons."

The applicant in Akpekpe v Medical Council and Others™ was
also unsuccessful in invoking Article 40.1. The applicant
was a medical practitioner who had been sanctioned by
the Fitness of Practice Committee of the Medical Council
under section 71(a) of the Medical Practitioners Act 2007.
This provision did not provide for a right of appeal against
this sanction. The applicant argued that he was being
treated differently contrary to Article 40.1 to other medical
practitioners who were sanctioned under sections 71(b)-(f)
of the same Act where such an appeal was available. While
the applicant acknowledged that the sanctions outlined in
section 71(a) were more lenient than those set out in section
71(b)-(f), the effect of such a sanction “nonetheless has an
irreversible impact on the applicant’s professional career and
his livelihood”. Section 71 also created an unfair anomaly
whereby a doctor more severely sanctioned under section
71 may appeal to the High Court which could remove the
sanction altogether, whereas the applicant in this case had
no such remedy available to him. The respondent argued
that there was no invidious disctimination in this case and
that even if the section was found to be discriminatory, the
provision could be justified as “without such differentiation,
every offender could challenge a sanction imposed if
that sanction differed from that opposed on some other
offender”.

Kearns P. in the High Court agreed with this analysis and
held that the right to equality is not absolute and is subject to
qualifications. In this case, the Medical Council was “enjoined
to safeguard the rights of medical practitioners” and the
“rights of patients and members of the public”. In addition,
the High Court held that a broad margin of appreciation must
be extended to the various disciplinary bodies in “calibrating
these different rights and interests”. The right of appeal
exists where the sanction is setious whereas the sanction
complained of by the applicant was “at the lowest end of the
scale and is not such as to warrant the existence of creation
of arights of appeal”. There was no invidious discrimination
and therefore there was no constitutional breach.

The case of MR v an tArd Chlaraitheoir, Ireland and the
Attorney General* raised a rather traditional constitutional
challenge to legislation on the grounds of sex and disability
discrimination. The applicant, the mother of twins born by
way of a surrogacy arrangement argued, znter alia, that she
had been discriminated against contrary to Article 40.1 on
the grounds of her inability to conceive and to give birth in
the normal way, which could be viewed in law as a disability.
The law also discriminated against the mother by providing
that the determination of parentage was different for males

19 Fleming, at paragraph 136 (per Denham CJ).

20 Akpekpe v Medical Council and Others [2013] IEHC 38.

21 Akpekpe, (per Kearns J.) “submissions of the applicant”.

22 MR v an tArd Chlaraitheoir, Ireland and the Attorney General [2013]
IEHC 91
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(where it is based solely on genetic factors) and females
(where is it based on delivery and birth), which essentially
amounted to a form of sex discrimination. The High Court
held that as the term ‘mother’ is defined in the Constitution
as ‘birth mother’ there could be no discrimination as it is
merely applying the Constitutional hierarchy as required by
the Constitution itself. Also the High Court appeared to
justify the present interpretation of ‘mother’ by reference
to ensuring the integrity of the birth registration system
which entitles the State to “take into account the difference
in capacity and social function between the woman who
donates the ova and the woman who gives birth”.** This
case was appealed to the Supreme Court and at the time this
article went to print, judgment is pending,

Another interesting, but unsuccessful Article 40.1
challenge, was that of Gilligan v Ireland and Others* where the
appellant alleged that a sentencing regime® was disctiminatory
in that allowed for the imposition of consecutive sentences
on offenders serving a fixed term of imprisonment but not
on those serving a life sentence. The applicant argued that
that this amounted to discrimination against him as he was
serving a fixed term sentence of 20 years which was in effect
lengthier than many life sentences.* MacMenamin J. noted
that the discrimination here did not engender race or disability
or other “categories of person” but rather takes effect “in
the protection of the rule of law”. However, MacMenamin
] did not consider that there was discrimination in this case.
He held that just because the law “has an impact on a person
coming within the plaintiff’s category as an offender is not
indicative of discrimination. The provision does not have
any discriminatory effect under the heading where objection
might legitimately be raised””. He held that the litmus test
was whether the classification made was for a “legitimate
legislative purpose, is relevant to its purpose and treats
members of each class faitly”’. The purpose in this case was to
dissuade an offender in a specific category from committing
further offences”.”® Life sentences and those serving them
fall into a different category. A life sentence endures for life
and “there would be a logical frailty in the imposition of a
consecutive sentence to a life sentence. One cannot add a
petiod that extends beyond that of a sentence for life””.

The last substantial reference to Article 40.1 was raised in
the case of Webster v Dun Lagghaire Rathdown Connty Conncif’,
the applicants challenged a decision by the respondents to
repossess their house under s.62 of the Housing Act 1966.
One of the arguments made by the applicants was that s.62
discriminated between public housing tenants and private
tenants. However, it was held by the High Court that any
difference in treatment could be readily justified by reference
to the “particular circumstantial differences between them”.
Housing authorities have to be able to effectively manage
and control the housing stock as they have a duty to provide
housing free or at very low cost to those in need. No such

23 MR, at paragraph 87 (per Abbott J).

24 Gilligan v Ireland and Others [2013] IESC 45.

25 Sections 13(1) and (2), Criminal Law Act 1976.

26  Gilligan, at paragraph 45 (per MacMenamin J).

27 Gilligan, at paragraph 48 (per MacMenamin J).

28  Gilligan, at paragraph 50 (per MacMenamin J).

29 Gilligan, at paragraph 52 (per MacMenamin J).

30 Webster v Dun Laoighaire Rathdown County Council [2013] IEHC 118.
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duty lies on the owners of private property. There could not
therefore “be any arbitrariness, unreasonableness, caprice
or unjust discrimination found in this different treatment
of citizens. It is a legitimate process to achieve a balance
between the rights of those enjoying the benefit of public
housing and those whose need for housing cannot be met
or adequately met”.

The Lessons

Many interesting insights into the treatment of Article 40.1
by the Superior Courts can be gleaned from the decisions
in these cases. This article will review these developments in
four stages: the engagement of Article 40.1, the interference
with Article 40.1, justifying a difference in treatment under
Article 40.1 and remedying a breach of Article 40.1.

Engagement of Article 40.1

In order to engage Article 40.1 in the first instance it must
be shown that the case in question falls within the scope of
Article 40.1. Traditionally, it has been held that in order to
determine this, two criteria must generally be satisfied. Firstly,
the claimant must be a human person’ and secondly, the claim
must relate to an ‘essential attribute of a human person’.

(a) A Human Person

The express wording of Article 40.1 provides that the right is
applicable only to ‘human persons’. It has been determined by
the courts that non-human persons are not entitled to benefit
from the guarantee of equality in Article 40.1*' and, therefore,
the provision does not apply to businesses or corporations
of any sort.” This firmly established interpretation of Article
40.1 was again recently confirmed in the case of Used Car
Importers of Ireland v Minister for Finance and Others” where the
plaintiff, a limited company, sought to rely on the equality
guarantee in Article 40.1 but was correctly prevented from
doing so by Murphy J. on the grounds that Article 40.1 does
not apply to limited companies.*

(b) The Essential Attribute Test

Even if the claimant is a human person, it has been held
that a claim can only be made if the claim relates to the
“essential attributes of the human person”. The courts have
tended to interpret this concept either contextually or in a
manner which examines whether the discrimination is based
on some essential attribute of the human person (the basis
approach). The latter approach would appear to be favoured
by the superior courts and, indeed is to be commended as it
provides the widest possible terms for reviewing compatibility
with Article 40.1. The decisions of the supetior coutts in the

31 Macanley v. Minister for Posts and Telegraphs [1966] IR 345,

32 Quinn’s Supermarket v. Attorney General [1972] 1 IR 1.This was
reaffirmed by the Supreme Court in Abbey Films v. Attorney General
[1981] IR 158 at 172 (per Kenny J).

33 Used Car Importers of Ireland v Minister for Finance and Others [2013]
TEHC 128.

34 Used Car Importers of Ireland, at paragraph 29.5 (per Roderick Murphy
D

35 Hogan and Whyte, J.M. Kelly: The Irish Constitution (Dublin:
Butterworths , 4™ ed., 2003) at p. 1345. Dewhurst, “The Recent
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past two years have not referred expressly to the “essential
attributes” test but the types of cases considered would
certainly be indicative of a more permanent move towards the
basis approach or, as Barrington J. described it, an approach
concerned with “human beings in society”.*

Of the eight substantial cases dealing with Article 40.1,
only two of the cases before the courts involved clear
examples of the application of the basis approach: disability
in Fleming, disability and sex in MR and employment status
in Brebuta. More complicated are the cases of Gilljgan (term
of imprisonment), Byrne (location of detention), Webster
(public tenant) and Akpekpe (sanctions imposed on a medical
practitioner) which, at first glance, may not appear to be based
on either the basis approach or the contextual approach.
However, closer analysis of the decisions reveals that the
basis approach is actually being adopted in these cases. All
of these classifications demonstrate a relationship between
the individual and society, whether that relationship is related
to their status as a prisoner, where they are imprisoned, their
status as a tenant of public authority housing or a restriction
on their right to practice their profession. Despite the fact
that it is possible to link these characteristics to the basis
approach, the exercise is somewhat artificial and it is clear
that Article 40.1 is still hampered by this unusual reference
to “human persons” and the “essential attributes” doctrine.
The approach of the superior courts is, however, a refreshing
move in the direction of a more expansive reading of the
equality doctrine and rids the doctrine of an unnecessary
level of complexity.

Interference with Article 40.1

The second stage in any examination of a case under Article
40.1 will necessitate a consideration of whether the applicant
has been subjected to some difference in treatment which
will amount to an interference with Article 40.1.%” Two
important aspects of this analysis have emerged from the
recent decisions of the superior courts: the centrality of the
comparator doctrine® and a limited recognition of the fact
that both direct and indirect discrimination are protected by
Article 40.1.

(a) The Comparator Doctrine

In most cases, the identification of a comparator is relatively
straightforward. Many of the recent decisions before
the Superior Courts have involved simple comparators,
for example, disability in Fleming and MR and sex in MR
However, the courts have not been reticent in identifying
comparators but have insisted in all cases (as would be
expected) that the comparator be similar in all respects
other than the characteristic unique to the applicant. In the

Development of the Irish Equality Guarantee by the Superior Conrts”
(2012)17(5) Bar Review 115.

36 Brennan v Attorney General [1983] ILRM 449.

37 See for example, Dillane v. Ireland [1980] ILRM 167; G » District
Judge Murphy and Others [2011] IEHC 445.

38  Breathnach v. Ireland [2001] 3 IR 230 (comparison between prisoners),
JW v JW [1993] 2 IR 477 (married and unmarried women), Foy
v. An t-Ard Chlaraitheoir & Ors [2002] IEHC 116 (comparison
between transgender persons), de Burca v. Attorney General [19706]
IR 38 (comparison between men and women).
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case of Brehuta, the obvious comparator with the employed
accused was an unemployed accused who had committed the
same offence and who had was in a similar position to the
applicant (no previous convictions and had pleaded guilty to
the same charge before the court). In Byrue, the comparator
was another juvenile offender who had been sent to a place
of detention other than Oberstown. In Gilligan, it was an
offender who had been sentenced to life imprisonment as
opposed to a fixed term of imprisonment and in Webster, it
was a person who was a private as opposed to a public tenant.

In _Akpekpe, the determination of a comparator was more
difficult and ultimately proved fatal to the applicant’s claim.
The applicant was a medical practitioner who had received
the most minor sanction (sanction A) under the relevant
legislation for which there was no appeal. It was argued, by
the applicant, that his comparator was a medical practitioner
who had received a more serious sanction (sanction B) under
the legislation but to whom an appeal was available. It was the
unavailability of the appeal mechanism which troubled the
applicant and led him to argue that he had been discriminated
against. However, as the applicant and his comparator were
not in the same position (one had been given sanction A and
the other had been given sanction B), it was not a comparable
situation. Therefore, as the applicant was not being treated
differently to someone in a similar position to him, there
could be no difference in treatment and no constitutional

breach.

(b) Direct v. Indirect Discrimination

Article 40.1 does not expressly state whether it protects
against both direct and indirect discrimination and most of
the cases before the courts to date have tended to encapsulate
clear examples of direct discrimination where the applicant
is treated differently to another individual (the comparator)
based on a particular characteristic.

However, one of the more recent decisions of the Supreme
Court, Fleming, involved a claim in indirect discrimination: a
neutral provision which the disabled appellant claimed was
disproportionately more disadvantageous to her than to
other persons who were not disabled. Section 2(2) of the
Criminal Law (Suicide) Act 1993 provided that it was a
criminal offence to assist another person to commit suicide.
Ms. Fleming argued that while this applied to all persons on
its face equally, it disproportionately burdened persons who
were disabled and who could not commit suicide themselves
as it meant that they could not get assistance in committing
suicide. As all other persons were free to commit suicide,
the prohibition on assisted suicide discriminated against
those who were not free and able to commit suicide. The
Irish Human Rights Commission, who appeared as amicus
curiae in the case, argued that the effect of section 2(2) was
that it indirectly discriminated against the applicant. Though
neutral on its face, the provision “bears more heavily on
some persons than on others”.”” The High Court also had
no difficulties in accepting that indirect discrimination could
constitute an interference with Article 40.1.

However, in the Supreme Court, Denham C.J. held that
Article 40.1 was not engaged as section 2(2) was neutral on

39 Fleming, at paragraph 123 (per Denham CJ).
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its face and applied equally to everybody*’ and the appellant
was not directly affected by section 2(2). Nobody was entitled
to assist another person in committing suicide and section
2(2) was not addressed to the applicant. The Supreme Court
held that the differential indirect effects on a person of an
objectively neutral law addressed to persons other than that
person could not be categorised as unequal treatment under
Article 40.1, particularly where the impugned provision
pursues an important objective of valuing equally the life
of all persons.”!

The decision that Article 40.1 was not engaged in this
case is hard to justify. The approach adopted by the Supreme
Court appears to infer that Article 40.1 only protects formal
equality. Formal equality is achieved where the law appears
to treat everyone alike. However, as Day and Brodsky note,
where individuals are not identically situated (a disabled
person and a person without a disability) formal equality can
have the effect of “perpetuating discrimination and inequality
because it cannot address real equality in circumstances”*.
Adopting a substantive equality approach, on the other hand,
would have allowed the effect of the law to be examined
to determine whether it is discriminatory. On this analysis,
section 2(2) creates a clear distinction based on physical
disability by criminalising assisted suicide as persons who
are rendered unable, by physical disability, to take their own
lives are precluded from receiving assistance in order to do
so. This difference in treatment amounts to discrimination
as it perpetuates the disadvantage experienced by individuals
who have a disability. It is regrettable that the Supreme Court
did not adopt this substantial equality model, particulatly as
it was likely that any discrimination found could have been
justified by reference to the right to life (a matter expressly
referred to by Denham CJ). The effect of this decision is that
Article 40.1 has been potentially limited to a formal equality
model which reduces the ability of Article 40.1 to eradicate
more subtle forms of disadvantage and discrimination.

What is positive about this decision of the Supreme
Court is that there appears to be tacit acceptance of the
principle that indirect discrimination may engage Article
40.1%, although it is specifically noted in the judgment of
Denham CJ that such cases will not be easy to establish.
Denham CJ clearly states that “it is difficult to succeed in an
equality challenge to a law which applies to everyone without
distinction, and which is based on the fundamental equal
value of each human life”.* The decision in Fleming would,
therefore, suggest that indirect discrimination is protected
but that formal, as opposed to substantive equality, may be
envisaged.

Justifying an Interference with Article 40.1

In all cases where Article 40.1 is engaged and an interference
with Article 40.1 has been established, it is open to the

40 Fleming, at paragraph 133 (per Denham CJ).

41 Fleming, at paragraph 133 (per Denham CJ).

42 Day and Brodsky, Women and the Equality Deficit: The Impact of
Restructuring Canada’s Social Programs (March, 1998), 43 available
at: http://www.cwp-csp.ca/wp-content/uploads/2011/07
WomenandtheEqualityDeficitShelagh-Day-Module-4.pdf.

43 See also the opinion of Garcia, “Case Comment: Assisted Suicide
— Right to Die” (2013) Medico-Legal Journal of Ireland 115 at 117.

44 Fleming, at paragraph 133 (per Denham CJ).
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court to determine that this interference is justifiable and
proportionate.

(a) Burden of Proof

An important opening question in this respect is who carries
the burden of proof in establishing discrimination. The
general rule is that in all constitutional challenges the applicant
has the burden of proving that the particular statutory
provision in question is unconstitutional. However, there has
been some discussion in equality cases that there may be an
exception in cases where the discrimination is based on one
of the very essential attributes of human personality such
as sex or race. In these cases, the burden of proof will shift
to the State to defend the classification. Interesting cases
for such an analysis are the cases of Feming and MR both
of which involved alleged discrimination on the grounds of
disability which could have allowed for the application of
the exception in these cases. In both cases, however (and
in all other cases citing the equality guarantee during this
period), the general rule and not the exception was applied.
It appears that this exception to the traditional rule is not
being maintained and “while this reduces uncertainty in the
preparation of claims, it does mean that the burden on the
applicant in equality cases, as in all other constitutional cases,
is very high”*.

(b) Legitimate Justification and Proportionality

Even where there is evidence of disparate treatment, there
may be a legitimate justification for the difference in treatment
which will save the measure from falling foul of the equality
guarantee. Where a difference in treatment has been found
by the court, such differences may in fact be legitimate as
long as they are related to a difference in capacity; physical or
moral or a difference in social function or protect a particular
constitutional value. However, the courts have also held that
the rule must also satisfy a proportionality test defined as a
“legitimate legislative purpose...it must be relevant to that
purpose, and that each class must be treated fairly”.* This
test has been expanded upon in recent years and the most
cited formulation is now that of Costello ]. to the effect
that the measure must:— “(a) be rationally connected to the
objective and not be arbitrary, unfair or based on irrational
considerations; (b) impair the right as little as possible, and
(c) be such that their effects on rights are proportional to the
objective”.*” Where there is no justification, then a violation
of Article 40.1 will be established.

In the case of Brebuta, Peart ]. held that there could be
no justification for the invidious discrimination experienced
by the applicant. However, in all other cases the justification
provisions were invoked.

Where justifications were invoked, social policy and the
protection of constitutional values were commonly cited.
In Fleming, the respondent submitted that the legislation

45 Dewhurst, “The Recent Development of the Irish Equality Guarantee by
the Superior Courts” (2012)17(5) Bar Review 115. See also for a more
recent discussion of these issues in more detail: Doyle, ““Judicial
Serutiny of Legislative Classifications™, (2012) 47(1) Irish Jurist 175.

46  Brennan~. Attorney General [1983] ILRM 449 at p. 480 (per Barrington
b

47 Heaney v. Ireland [1994] 3 IR 593 at p. 607 (per Costello J.).
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criminalising assisted suicide was on a matter of “complex
and important social policy, being objective and not arbitrary”
and was “justified by the necessity to safeguard the lives of
others who might be vulnerable and at risk of abuse”. In the
High Court, it was held that any difference in treatment was
justified by reference to “the range of factors bearing on the
necessity to safeguard the lives of others”*. The Supreme
Court did not address the issue of justification as it was
held that Article 40.1 had not been engaged but there was
an invocation of the right to life by Denham CJ which did
point towards the possibility of a social policy and protection
of constitutional values justification. Similarly in A&pekpe,
the Medical Council was “enjoined to safeguard the rights
of medical practitioners” and the “rights of patients and
members of the public”. In addition, the High Court held
that a broad margin of appreciation must be extended to
the various disciplinary bodies in “calibrating these different
rights and interests”.

Differences in capacity and social function were the
central grounds of justification in MR and Byrzne. In MR, the
High Court justified the present interpretation of “mother”
in the Constitution by reference to ensuring the integrity of
the birth registration system which entitles the State to “take
into account the difference in capacity and social function
between the woman who donates the ova and woman who
gives birth”.* The use of the social function justification was
also highlighted in Byrne where Hogan J. had to determine
whether there was a difference in social function between
Oberstown Boys School (which provided a compulsory
educational regime) and other places of detention. In order
for this argument to be successful, it would have to be
shown that the Oireachtas had “sought to set Oberstown
as a place apart from the rest of the custodial regime, so
that young offenders were in effect being sent to a form of
compulsory education for a fixed period in a closed non-
ptison environment”.** Hogan J found that “detention at a
children detention school is simply another manifestation
of detention within the juvenile criminal justice system”.
He, therefore, held that such a difference in treatment could
not be justified as there was no essential difference between
Oberstown and other places of detention.

Differences in capacity and social function also appeared to
form the basis of the justification of the apparent differences
in treatment in Gilligan and Webster. MacMenamin | in Glligan
held that the litmus test was whether the classification
made was for a “legitimate legislative purpose, is relevant
to its purpose and treats members of each class fairly”. The
purpose in this case was to dissuade an offender in a specific
category from committing further offences”.” Equally in
Webster, it was held that any difference in treatment could be
readily justified by reference to the “particular circumstantial
differences between them”. Housing authorities have to be
able to effectively manage and control the housing stock as
they have a duty to provide housing free or at very low cost
to those in need. No such duty lies on the owners of private

48  Fleming, at paragraph 133 (per Denham CJ), High Court decision
[2013] IEHC 2 at paragraph 122 (per Kearns J).

49 MR, at paragraph 87 (per Abbott J).

50 Byrne, at paragraph 29 (per Hogan J).

51 Byrue, at paragraph 41 (per Hogan J).

52 Gilligan, at paragraph 50 (per MacMenamin J).
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property. “There cannot therefore be any arbitrariness,
unreasonableness, caprice or unjust discrimination found in
this different treatment of citizens. It is a legitimate process
to achieve a balance between the rights of those enjoying the
benefit of public housing and those whose need for housing
cannot be met or adequately met”.

Remedying a Breach of the Equality Guarantee

Normally a determination that a legislative provision is
contrary to Article 40.1 leads to the striking down of that
provision which will necessarily remedy the situation for the
applicant. However, where there is a legislative exclusion
(as occurred in the case of Byrne) which disadvantages
the applicant, striking down the legislative provision for
unconstitutionality will leave the individual with no remedy.
The Byrne case highlights the difficulties which may arise
where the legislation challenged is under-inclusive in
the sense of being drawn too narrowly so as to exclude
others unreasonably from its remit. In Byrze, the legislation
permitting remission of sentences for prisoners expressly
applied to all offenders, except, by omission, those detained
in Oberstown. Hogan |. was cognizant of the fact that if
the court found the legislation unconstitutional, then the
provision would become null and void but the applicant
would not have benefitted in any way from this decision. The
legislature would have had to step in to remedy the situation.
The issue of under-inclusive classifications has arisen
in numerous cases™ and the courts have been consistently
deferential to the Oireachtas by holding that a consitutional
invalidation “would not redress any injustice”. Casey refers
to the case of Schachter v Canada® which approved two
techniques for dealing with such situations: (a) granting a
declaration that the “impugned legislation is invalid, but to
suspend its effect to give Parliament an opportunity to bring
the legislation into line with constitutional requirements”
of, (b) extend the benefits of the impugned legislation to
the excluded classes. The problem with the latter option is
that there is a potential intrusion by the judiciary into the
legislative domain which may raise issues under the separation
of powers. Casey argued that such an approach would be
“unlikely to appeal to the Irish courts” as “[s]eparation of
powers considerations would seem to militate against it”.
Indeed, Casey points to the decision of the Supreme Court
in MaeMathuna v Attorney General” to the effect that “the court
has no jurisdiction to substitute for the impugned enactment a
form of enactment which is considers desirable or to indicate
to the Oireachtas the appropriate form of enactment which
should be substituted for the impugned enactment”™®.
With this in mind then, it would have been open to
Hogan | in Byrne to strike down the legislation and defer
to the Oireachtas to remedy the situation which was then

53 Dennely v Minister for Social Welfare High Court July 20 1984; Loftus
v Attorney General [1979] IR 221; Norris vv Attorney General [1984]
IR 36; Draper v Attorney General [1984] IR 277; Somjee v Minster for
Justice [1981] ILRM 324; O’B » § [1984] IR 316.

54 Somyjee, at paragraph 327 (per Keane J).

55 Schachter v Canada (1992) 93 DLR (4").

56 Casey, Constitutional Law in Ireland (Dublin: Roundhall, 3 ed., 2000)
at p. 468.

57 MacMathuna v Attorney General [1995] 1 IR 484.

58 Casey, at p. 468.
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presented. However, Hogan J. in Byrne held that it was
clear after the decisions in Carmody v Minister for Justice’® and
District Justice MacMenamin v Ireland® that courts can grant a
declaration to remedy a legislative omission. Hogan J. gave a
useful example of cases involving constitutional omission and
how the courts can deal with such issues. Take for example,
a situation in which a statute cleatly states that where an
offender is detained at institutions A and B, but not at C, they
are entitled to remission. In this case, the court would have the
power to invalidate the reference to the positive exclusion of
institution C. However, in a situation where a statute clearly
states that where an offender is detained at institutions A and
B but is silent as to C, the court would be powetless to assist
the offender. Hogan J. held that “it could scarcely ever have
been intended that the Constitution’s command of equality
before the law in Article 40.1....could have been so easily
circumvented — perhaps even compromised — by means of
such a simple drafting technique”.®® While in general, the
solution should lie in the legislative branch and, in theory,
the Oireachtas could bring about equality by abolishing
the remission regime for all offenders, any retroactive
enforcement could have constitutional implications. The only
practical solution in this case was to treat the offender “as if
the provisions of Rule 59 were applicable to him”.% This clear
statement of the role of courts in cases of under-inclusive
legislation should be commended as providing a satisfactory
remedy for applicants in such equality cases.

Conclusions

In an article in this journal in 2012, this author commented
that there appeared to be a rationalisation of some of the
more complex elements of the equality guarantee and
that Article 40.1 was “moving towards its natural place as

59 Carmody v Minister for Justice [2009] IESC 71.

60  District Justice MacMenamin v Ireland [1996] 3 IR 100.
61 Byrne, at paragraph 43 (per Hogan J).

62 Byrne, at paragraph 51 (per Hogan J).
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the cornerstone of Irish human rights jurisprudence”®.
This trend appears to be continuing with a widening of
the grounds upon which equal treatment can be claimed,
the reduction in significance of the “essential attributes”
test, the expansion of the comparator doctrine and the
recognition of the positive role of the courts in cases of
under-inclusive legislative classifications. However, Article
40.1 is still prevented from achieving its full potential because
of the existence of a rather daunting burden of proof, the
uncertainty surrounding its application to cases of indirect
discrimination and the unfortunate promotion of formal, as
opposed to substantive, equality.

Three distinct conclusions can be drawn from the
emerging case law on equality in 2012-2013. Firstly,
engagement and identification of an interference with
Article 40.1 is becoming simpler and there has been a distinct
simplification of some of the more cumbersome aspects of
the doctrine. This certainly eases the difficulties previously
faced by applicants and may be partially accountable for the
increase in invocation of Article 40.1 before the superior
courts. Secondly, inequalities are becoming more complex
and often involve indirect forms of discrimination. The
superior courts have had limited opportunity to address such
concepts and are reticent (as was identified in MR) to expand
the interpretation of Article 40.1 beyond its traditional
parameters. The interpretation of Article 40.1 in MR as
providing for formal, as opposed to substantive, equality is
also indicative of this reticence. Thirdly, where the superior
courts do find evidence of discriminatory treatment which
is not justifiable, there is a judicial willingness to ensure that
the protection afforded by Article 40.1 is not compromised
by a failure to provide a practical remedy to the claimant.
Therefore, while there are aspects of Article 40.1 which are
still in need of clarification and development, the superior
courts most recently have taken a rather active approach to
the protection of the right to equality in recognition of its
central importance in the lives of ordinary citizens. W

63 Dewhurst, at p. 115.
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