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The Competition Authority
Review of the Professions

In November of 2001, the Competition Authority announced that it had formaliy decided to initiate a study of competition
in a number of professions. This wide-ranging review focuses on eight professions in the medical, construction and legal
sectors and includes barristers and solicitors. The stated aim of this study is to ascertain whether there are any potential
or actual restrictions on competition and whether any such restrictions actually benefit the consumer.

The first stage of this review was a fact-finding mission by the Authority, which distributed detailed guestionnaires to the
bodies representing the different professions. The questionnaire received by the Bar Council contained 74 items on areas
ranging from the role of the Council, professional fees, educational requirements, conduct and discipline and the
advertising of services. From the outset, the Bar Council has co-operated fully with the conduct of this review and in March
of 2002, it provided a very detailed response to the questionnaire. In this response, it emphasised the role of the
independent Bar and the fact that the maintenance of the status of a barrister as sole trader is central to the proper
functioning of the legal system and the administration of justice. It also explained the raison d'etre for the restrictions on
the formation of partnerships and limited liability companies. In this questionnaire, the Bar Council explained the structure
of the Bar and the rationale behind such structure to the Competition Authority.

To assist with the gathering of information for the review, the international organisation INDECON were appointed as
economic consultants to the Competition Authority. As part of their fact-finding exercise, INDECON distributed a one and
a half page survey to members of the Law Library. The Bar Council received a number of complaints from members about
the content of this survey. The wording and form of the questions betrayed a lack of understanding about the functioning
of the profession. Also, the questions, as worded, could lead to a specific and rather skewed result, while the overall survey
was far too brief to elicit sufficient information to form the basis for a meaningful analysis of competition issues. INDECON
requested a meeting with the Bar Council in July to clarify certain issues regarding the profession. At this meeting, the Bar
Council also took the opportunity of passing along the concerns of members regarding the survey that had been distributed
to them.

In August, 2002, INDECON submitted a formal request for adﬁlitional information from the Bar Council - this time covering

issues such as the nature of the devilling relationship and th
of a large amount of factual data over a number of years, rel
the level of attrition amongst newly or recently qualified b

Council has again responded to this request and has supplie

Qur understanding is that INDECON will now prepare a repo

call to the Inner Bar. This request also involved the collection
ating to the numbers entering King's Inns and the Law Library,
arristers and their reasons for leaving the profession. The Bar
d the requested information to INDECON.

t on the economic aspects of its review of the professions for

the Competition Authority. It seems that this report is just th

e first stage in a process of consultation. At the time of issuing

its initial questionnaire, the Competition Authority assured ‘the Bar Council {and the representative bodies of the other
professions under review) that a “full opportunity will be afforded to your organisation to discuss your response to this
questionnaire and to discuss pertinent competition issues” The Authority also pointed out that while much of the fact
gathering work would be done by consultants, the final repart is to be prepared by the Competition Authority itself.

We now await the Competition Authority's response. The Bar Council has co-operated fully with this review to date.
Accordingly, to the extent that the information gathered raises any issues of concern to the Competition Authority, we
look forward to consulting with it and addressing those concerns. @
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Financial Non-disclosure in Judicial
Separation and Divorce Cases”

nge Clissmann SC and Mary Fay BL

Introduction

When granting ancillary relief on foot of judicial separation or divorce
oroceedings, the court is required to take into account the conduct of
each of the spouses if, having regard to all the circumstances of the
case, it would be "unjust" to disregard it.' In the recent decision of Tv
T2, the Supreme Court made it clear that the respective conduct of the
parties should only be taken into account by the court when
determining financial provision, if such conduct is "obvious and gross™.
What remains unclear however, are the circumstances in which that
requirement is satisfied, and more importantly, what action a court can
take when confronted with a case of financial misconduct or non-
disclosure.

Financial misconduct by one party inevitably leads to an escalation in
costs, some of which may not tax, breeds an environment of distrust
which makes cases virtually impossible to settle and often substantially
increases the length of court time required to bring the matter to a
satisfactory resolution. In light of the above, the courts need to
introduce a clear policy on the serious consequences of nan-disclosure,

which can be made known to parties and practitioners alike.

In order to encourage parties to comply with their discovery
obligations and those set out in s, 38 of the Family Law Acts, there
should be a corresponding sanction for failure to comply. This article
proposes to examine briefly the divergent approach taken by the courts
when dealing with cases of financial non-disclosure. In light of the
similarities with the corresponding English legislations, English caselaw
is also considered.

Financial Non-disclosure

(i) Irish caselaw

In J.0. v D.D. McGuinness J. dealt with a husband who had engaged in
an affair and was less than forthcoming or truthful in relation to his
finances, at page 75:

“The financial position of the husband is more difficult to ascertain.
Throughout the period prior to the actual court hearing, he was
remarkably reluctant to swear an affidavit of means or to make
discovery, either voluntarily or in response to orders of this Court. |
do net accept his explanation that it 'did not occur’ to him that he
would have to reveal his assets and | find it hard to believe that his
solicitor would not have impressed on him the importance of full
disclosure. The case was originally listed for hearing on the 18th July,
1996. The husband's affidavit of means was sworn on the 12th July
1996, as was his affidavit of discovery. Both were incomplete in
several highly material matters.”

Despite the above finding, McGuinness J. was satisfied to deal with the
issue of the husband's non-disclosure by setting aside dispositions
intended to defeat the wife's claim, at page 94:

"While, therefore, in the context of the statutory provisions of the
Act of 1995, | am not prepared to accept entirely the ‘clean break
approach advocated by counsel for the wife, | do not accept that or
the financial facts of the present case that the proper course is t¢
rely in the main on the periodic maintenance order with the additior
of a relatively small sum for furniture or what was described ir
evidence as 'provision for a rainy day. In a case such as this | feel tha

* This article is based upon a paper, co-
written by the authors and presented by
Inge Clissmann SC, at the lrish Family
Lawyers Association Conference, 16th
November 2002,

1. S.16(20)()) Family Law Act, 1995; 5.20{2)(})
Family Law (Divorce} Act, 1996.

2. Unreported Supreme Court, 14th October
2002

3. Per Keane CJ. at page 35: "l would agree
with the view expressed in Wachtel v
Wachtel that the court should not reduce

the financial provision which it would
otherwise make to one of the parties save

in cases where the misconduct has been,

as the Master of the Rolls put it, "obvious 4.
and gross", The same approach should

logically be adopted to a proposed 5.
increase in the level of financial support 6.

to warrant increasing the wife's
apportionment of his pension from
51 to 55%.

Section 38(7) Family Law Act,1995;
$.38(6) Family Law (Divorce) Act, 1996
Matrimonial Causes Act, 1973, s. 25
[1997] 3 IR 64

because of the suggested misconduct”.
Keane C.J held that the conduct of the
husband in leaving the family home and
having a relationship and another child
outside his marriage was nol so gross as
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considerable reliance should be placed on a lump sum provision,
while the periodic maintenance should also play an important part.
In making the necessary calculations full regard, of course, must be
paid to the guidelines set out in s. 6 of the Act of 1995.

Section 16, sub-s. 2 (i) provides that the courts should have regard
to 'the conduct of each of the spouses if that conduct is such that in
the opinion of the court it would in all the circumstances of the case

be unjust to disregard it! At this point, | should state that | do not -
think that any injustice would be done in this context by disregarding -

the adultery of the husband. | have also carefully considered the
question of his financial conduct. On balance, | have decided that |

have dealt with this aspect sufficiently by making an order pursuant

to s. 35 and | will not take it into account any further.”

In the Supreme Court decision of MW v DWW, a case dealing with
discovery and the remittal of an action for judicial separation, Barron

J. discussed the appropriate costs sanction to be tevied against a non-

disclosing party:

“The real sanction as to costs is where the liability to pay costs eats
into the benefits which each party would otherwise have obtained
from the court. Generally in cases where the sole issue is how the
finances are to be divided both as to capital and income, the costs
wasted by recalcitrant behaviour should be the responsibility of the
party responsible out of his or her share. The money spent on such
costs should remain notionally available when the court comes to
deal with financial provisions. The court should make its order on
the basis that such money still exists for division between the parties,

and the share of the party responsible for the costs unnecessarily

incurred shall be deemed to include such sum. In some cases there
may be a smaller income. The same notional division can be

applied."s

Barron ). also placed an obligation on the non-disclosing spouse’s

solicitor:

"Solicitors should advise their clients as to their obligations in
relation to making full disclosure and, if necessary, the court should
not be slow to make a solicitor personally liable for costs thrown

away by unnecessary and unreasonable recalcitrant behaviour ,

apparently on behalf of their clients. This applies equally to a
solicitor whose client is seeking the information as to the solicitor
whose client is refusing it."s

The above approach was adopted by O'Sullivan J. in the recent case of
CF v JDFo. The husband's disclosure in this case had been far from
adequate:

“The respondent agreed to a voluntary affidavit of discovery. It is
acknowledged that this deliberately omitted a figure of £70,000 and
the respondent apologised for this. His reason was that he wanted
to ensure that he had sufficient money to pay his lawyers for this
case. Furthermore he has given evidence that he directed the
relevant banks in the Isle of Man to edit out of their statements and
to exclude references to accounts which he held jointly with his
father on the basis that the property therein belonged exclusively to
his father and were therefore irrelevant. This is entirely unacceptable
as | have already made plain in the course of the hearing. In addition
an account with the Ulster Bank in Athy was made known to the
applicants only at the commencement of this case in which at that
time was lodged some €40,000. Again the respondent's explanation
was that he was prepared to divulge the existence of this account
only when he was satisfied that he had sufficient money to pay his
legal team. The applicant maintains that it was only discovered
pursuant to enquiries made by an accountant hired by the applicant.
Whichever version is correct, neither is acceptable."v

O'Sullivan J. then went on to consider the appropriate sanction for the
respondent’s behaviour, at page 8:

"Furthermore evidence has been given of considerable
correspondence on behalf of the applicant pressurising the
respondent’s lawyers for further and better discovery, much of it to
no avail. During the course of the hearing, documents and financial
information became available to the applicant for the first time. |
regret to say that | think the respondent has not co-operated in the
manner he should have with the Court. | do not think his behaviour
in this regard amounts to a deliberate and systematic web of deceit:
rather to an unacceptable and repeated lack of co-operation with
the requirements of discovery with a view to damaging the
presentation of her case by the applicant. In the result | consider
that two days of a lengthy hearing were wasted. In light of the
decision of the Supreme Court in MW v DW (2001:1LRM:416) |
consider that [ should assign a notional figure representing the costs
of these two days hearings as being available to the respondent on
the division of assets. This agreed figure is €28,000. Consequently
the lump sum to be allocated to the applicant must be notionally
increased by this amount”.

O'Sullivan. J. did not consider the husband in this case to have been
engaged in “a deliberate and systematic web of deceit” and in assessing
the nature of the sanction to be levied against the husband, he took
into account the husband's eleventh hour efforts at co-operation. This
would seem to suggest that the sanction may have been more severe
had such efforts not been made.

7.
8.

{2000} 1 {LRM 416
at page 424

9. at page 425

16th May 2002

1. At pages 7 and 8.

10. Unreported High Court, O'Sullivan .,
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"A considerable amount of evidence and documentation was
produced in relation to several accounts held by the respondent
either jointly with his father and the applicant or jointly with the
applicant in the Isle of Man. Because of his limited and partial
compliance with the principles of discovery this became a fraught
and expensive issu¢ in the course of the trial.  However the
respondent- through his counsel did engage in ameliorative co-
operative measures at the 11th hour whereby he spent time with the
applicant's accountant explaining to him the sequence of events and
the meaning of the statements and other documents and
movements of amounts between accounts. Also the respondent
through his counsel agreed that the applicant's accountant could
give evidence to the court after the respondent himself had given
evidence in defence. But for these co-operative measures the
difficulties and expense involved in the non co-operation by the
respondent with the discovery orders would have been even greater
and more costly to the respondent than they actually were”.

If McGuinness J.'s approach (of merely setting aside transactions under
$.36) in J.D. v D.D. above was adopted by the courts, a spouse would
have nothing to lose by attempting to conceal assets or to dispose of
them, as the potential gain would greatly outweigh the potential risks.
Equally, if costs are the only sanction, it may not prove a sufficient
disincentive, particularly in cases of "ample resources” where the
benefits of successful non-disclosure are extremely attractive. To dct as
a sufficient disincentive to conceal assets or make insufficient
disclosure, the sanction available to the court has to have teeth and be
flexible enough to reflect the seriousness of the misconduct. Some of
the English cases below hint at a severe sanction in the appropriate
cases and this thinking should be encouraged, and more importantly,
put into practice in Ireland. :

{ii) Ehg/ish caselaw

The traditional view in England seems to be that any non-disclosure or
financial misconduct by a party should be penalised by costs. [n the
case of Robinson v Robinson (No. 2)'2, both the conduct of the wife
during the marriage and the husband's financial misconduct after its
dissolution were taken into account. In particular, the court held that
as a result of her husband's non-disclosure, the wife had been induced
to act to her financial detriment and enormous sums of money had
been wasted in costs. In the circumstances, the court held it was
appropriate to grant a jump sum to the wife and that the husband pay
the wife’s costs that had been occasioned as a result of his hon-
disclosure.

However, a different a'pproach was adopted in B v B (Real Property:

Assessment of Interests)iz. In this case, the court held that the wife's

conduct during the discovery proceedings in which she presented a
false statement of income and had disregarded the registrar's order for
full disclosure, should be taken into account by a reduction in her
award. While accepting that the matter could be dealt with by costs
(page 495, paragraph (g}, Anthony Lincon J. went on to say at page
496:

"l have no hesitation in holding that it would be inequitable to
disregard the behaviour which was primarily directed at obstructing
the husband's pursuit of his remedies. | have to reach an equitable
conclusion and equity expects propriety from those who seek its
remedies.

Having set out the detailed matters to be considered under s. 25 of
the 1973 Act, it is necessary to stand back and look at the broad
canvas. In so brief a marriage as this one it would be palpably unjust
to resort cither to a one-half or even one-third apportionment of the
husband's total assets, or, indeed, any apportionment at all: Sv §
[1976] 3 WLR 775. An award should reflect the contribution made by
the wife in relation to [the first-mentioned address), the two-year
contribution to the family life of the working couple at [the
husband's address], and the reasonable requirements of the wife in
her future life. The husband is in a position to provide the capital to
satisfy a reasonable award, once [his address] is sold. The award
should be reduced to take into account the wife's conduct and
enlarged to allow for the legal aid charge. | assess the lump sum at
£35,000."

B v B was cited but not followed in the later case of P v P (Financia
relief: non-disclosure)'d, where it was held that where one party had
failed in the duty to give full and frank disclosure, such price was to be
paid in costs, although costs do not follow as a matter of course.
However, Thorpe J makes it clear that part of his reasoning was that the
wife in that case had not concealed from view any "substantial asset”,
suggesting that mere dishonesty will be dealt with by costs, but a
substantial non-disclosure may require more than that. He says at page
392, after citing a passage of the court's judgment in B v B:

"If that passage is to be taken to establish, first, that flagrant breach
of the obligation to make full and frank disclosure coupled with &
dishonest presentation constitutes financial conduct which may in
appropriate cases be brought into the balancing exercise, | am in
complete accord. If it is to be construed as meaning that the courl
making primary findings of fact before applying the statutory
criteria is entitled to draw inferences adverse to the party provec
guilty of breach, then | am in complete accord. But | do not follow
the passage so far as to conclude that if at the end of the judicia
investigation the conclusion is (a) that the applicant has beer
dishonest, but {b) her dishonesty has failed to conceal from view any
substantiol asset's, then on some punitive basis she should receive

12. [1986] 1 FLR 37
13. [1988] 2 FLR 491

14, [1994] 2 FLR 381

15. Emphasis added
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tess of what is available for distribution. It seems to me that in that
case such price as is to be paid by the dishonest litigant is a price in
costs, not in reduction of the appropriate share of the available
assets. The suggestion contained in the last sentence of Lincoln J's
judgment that maxims of equity should be applied to deny or reduce
refief | cannot follow. It seems to me that the court has a duty to
discharge a statutory function on the application of statutory
criteria, and maxims of equity have nothing to do with it."

Surely, however, there are circumstances where the non-disclosure of
numerous less substantial assets, when viewed cumulatively, would be
just as reprehensible as the :concealment of one particularly valuable
asset. Indeed, in the recent case of H v H (Financial Relief: Conduct)'s,
Singer J clearly envisaged circumstances where a spouse, through their
conduct could disentitle themselves to all relief (see page 983 where he
says that "this is not a case where the husband has disqualified himself
from all relief because of ¢conduct”). He later takes the husband's
conduct into account by ensuring the home the husband would be
provided with would benefit the children on his death,

Drawing Adverse Inferences

The cases mentioned above dealt with the appropriate penalty in
proceedings where it is shown that there has been financial non-

disclosure or misconduct on the part of a spouse in family proceedings.

One of the more difficult issues facing the court in a non-disclosure
case is how to assess the parties' financial resources where it has been

shown that one of the spouses is not credible and has concealed assets -

from the court, but the extent of hisfher actual wealth can only be
estimated and not proven. This can prove particularly difficult in ample
resources cases, where the difference in valuation can run to many
millions. In what circumstances can and should the court draw adverse

inferences against a party who has deliberately concealed, and °

continues to conceal, the true nature of hisfher finances from the .

court?

(i) Irish caselaw

In J.0. v D.D. supra. McGuinness J. took the husband's financial non-
disclosure into account by making an order pursuant to .35 setting
aside transactions intended to reduce or prevent relief available to the
wife. However, she also took the husband's conduct in relation to the
non-disclosure of certain aspects of his finances into account by
preferring a lump sum and by assessing reasonable periodical
maintenance payments by her conclusions on what the husband's
income probably was, as opposed to what he declared it to be. She says
at page 95:

".it seems to me that this is a reasonable periodic payment,
particularly in light of my finding that his actual income is probably
quite considerably higher than that which is declared in his affidavit
of means",

fn Y(M) v Y(AJ", the husband's inadequate disclosure had a material
effect on the orders made by Budd J. He says at page 88:

".. this court's view with regard to the husband's evasion of his
responsibilities towards his wife and child are crystal clear. The
discovery of documents on the part of the husband in this case was
inadequate, incomplete and late. Such accounts and documents as
were produced were misleading, unreliable and not supported by any
satisfactory vouchers. From the paucity of even these unreliable
accounts and documents, while it is difficult to assess how much the
husband does earn from what is an extensive business with large
cash sums involved, it became clear in the careful, courteous and
skilful cross-examination conducted by Ms. Brown that the husband
earned infinitely more than was disclosed in the accounts which he
had produced and that this net earning certainly put him in a
position to be well capable of providing the relatively small sums
which his wife and child require to live on in a frugal and thrifty
manner. | formed the clear view that, after payment of a sum of
£1.300 per month and after payments of a lump sum for the
purchase of a house in Donegal for his wife and son in particular to
live in, the husband would still have substantial sums with which to
indulge his own extravagant lifestyle.”

Itis clear that the Judge felt entitled to draw his own conclusions as to
the earnings of the husband in circumstances where “the husband's
discovery was entirely inadequate and the accounts which he produced
and other documents were works of fiction".

In the case of PO'D v JO'D, the husband had told his wife in a
telephone conversation that "there were two women who were after
his money, being the mother of the child and herself, and that neither
would get his money as he had hidden his assets so well that neither of
them would be able to find the assets or prove that he owned them™s;
he had used false names in his business dealings, had forged a
document with the express intention of deceiving the court, and had
been in breach of an order of the High Court in the nature of a mareva
injunction freezing his assets.

Budd J. concluded that "all the property transactions involving [the
partnership]  are more than likely to be fictitious and that the
respondent is in fact the beneficial owner of these properties™0 and
that "there was a deliberate concealment of the assets which the

16. (FD) [1998] 1 FLR 971
17. {1997] 3 Fam. L.J. 86 March 2000

19. At page 4.

18. Unreported High Court, Budd J., 31st

20. At page 69




BarReview

respondent transferred into the names of [the partnershipl in ordér to
hide them from his wife and the court"2!,

The judge cited with approval the approach of McGuinness J. in ID.v

D.D. supra. and stated, at page 90:

“In view of the conclusions reached by McGuinness J. about the
policy of allowing future reviews {which | propose to follow) in the
circumstances of assets probably having been hidden abroad, it
seems to me that an order should be made in respect of the request
for taking evidence: abroad so that the applicant's advisors are
enabled to pursue inquiry abroad with regard to the respondent's
assets. In the meantime, it is desirable that as much certainty shouid
be achieved as possible and accordingly, | have come to the
conclusion that the parties both contributed to a partnership with
regard to the building up of the property portfolio and the justice of
the situation requires that a half share of the properties known at
present2? should be transferred in to the applicant’'s name”,

In addition to drawing this adverse inference against the husband,
Budd J. went on to consider the issue of costs:

“I have come to the conclusion that the respondent has woven such
a tangled web of deceit in this case that, rather than making an order
for party and party costs or for solicitor and own client costs, the
court in this particular instance should make an order for solicitor
and client costs in favour of the applicant against the respondent.
Many consultations more than the usual number would have been
required in this case due to the devious dissembling by the
respondent”23,

(ii) English caselaw

In F v F [Divorce: Insolvency: Annulment of Bankruptcy Order)?4, the
wife's husband was declared bankrupt before her anciliary
application was heard. The Court subsequently set aside the
bankruptcy order as an abuse of process and on the basis that the

husband had presented his financial position in a fraudulent manner

and had deliberately failed to disclose assets, including assets abroad,
which were essential to any evaluation of his true net worth. Thorpe J.

relief

stated that while it was almost impossible to value the husb
resources in light of his concealment and non-disclosure, he
entitled to draw adverse inferences against the husband and if

and's
was
that

resulted in an unjust order against the husband, he was the architect

of his own downfall (at page 366/367):

"The fact is that the husband has, in my judgment, so obfuscated his
financial position and services that it is quite impossible for this
court to be sure as to what he has now in residue, There may well be
reality in the fact that he has sustained setbacks in trade and
business, which are coincidental if contemporaneous with the
development of these proceedings. There may well be a genuine
ingredient of recessionary setback that has had the effect of eroding
his declared UK capital base. But as has been emphasised in the
authorities and particularly succinctly in the case of J v J [1955] P
215:

‘The obligation of the husband in maintenance proceedings is to be
full, frank and clear in his disclosure of his means to the court, and
any shortcomings in this respect can and normally should be visited
at least by the court drawing inferences against him on matters the
subject of shortcomings.’

Sa if he has conducted his affairs throughout the marriage in such a
covert fashion as to relieve him of the ordinary obligations of
citizenship to support the State through tax contribution, if he has
conducted these proceedings in a vain endeavour to maintain that
camouflage, if in consequence the obscurity of my final vision results
in an order that is unfair to him, it is better that than that | should
be drawn into making an order that is unfair to the wife. If at the
end of this case, he feels that the lump sum that { order is unfair in
reflection of his present retrenchment, then he should remember
that he has brought that consequence upon himself by the fashion
in which he has chosen to arrange his affairs over the course of the
last decade, coupled with the fashion in which he has chosen to
conduct these proceedings.”

And at page 368, the judge continued:

"If it were left to me in a vacuum to decide what to do for this wife
in this case, | would find it a difficult decision and one without any
very apparent signposts. The case has been plainly opened by Mr.
Mostyn for a lump sum £150,000 to enable the wife to discharge the
indebtedness on the flat for €120,000 and to give her £30,000 in
reserve. That figure is not attacked by Mr. Mansfield as being in any
sense excessive and | am content to make the order which is sought”

In Baker v Bakers, the husband, a successful property developer, made
the case that because of the fall in property prices, he no longer hac
any substantial assets. Ward J., at first instance, held that the husbanc
was guilty of serious non-disclosure as to the true extent of his assets
and his evidence was so unreliable that he could not accept it withou!
corroboration, in the foosest sense of the word. Ward J. examined the
husband's motive for his non-disclosure and concluded that:

21. At page 86
22. Emphasis added.

23, At page 95

24.119941 1 FLR 359

25. {1995] 2 FLR 829
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"l am compelied to draw the adverse inference that he does not wish
me to know the truth. . That compels me to draw the further
inference that there must be more monies available"zs.

Ward LJ. determined that the husband had in excess of £300,000

available. The husband was ordered to pay the wife a lump sum of

£160,000 and periodical payments of £17,500 until the fump sum was
paid, and thereafter at £15,000 for five vears, despite the husband's
protestation that he has no substantial assets and was living on an
income of £33,000 a year. The husband appealed.

On appeal, Butler-Sloss LJ stated that it was a principle established for

over forty years that in cases where a party deliberately conceals |

his/her true financial position from the court that the Court was
entitled to draw adverse inferences against that party?7;

"Problems arise in cases where one party has deliberately failed or
refused to provide the material facts and has concealed from the
other party and the court his true financial position. In such a case,
J v J{1955} P 215, Sachs J said at page 227:

'In cases of this kind, where the duty of disclosure comes to lie upon

the husband; where a husband has - and his wife has not - detailed
knowledge of his complex affairs; where a husband is fully capable
of explaining, and has the opportunity to explain, those affairs, and
where he seeks to minimise the wife's claim, that husband can hardly
complain if, when he leaves gaps in the court's knowledge, the court
does not draw inferences in his favour. On the contrary, when he
leaves a gap in such a state that two alternative inferences may be

drawn, the court will normally draw the less favourable inference - :

especially where it seems likely that his able legal advisers would
have hastened to put forward affirmatively any facts, had they
existed, establishing the more favourable alternative.’

And at page 229:
it is as well to state expressly something which underlies the

procedure by which husbands are required in such proceedings to

disclose their means to the court.
affidavit of facts, by affidavit of documents or by evidence on oath

Whether that disclosure is by ’

(not least when that evidence is led by those representing the
husband) the obligation of the husband is to be full, frank and clear in
that disclosure. Any shortcomings of the husband from the requisite -
standard can and normally should be visited at least by the court .
drawing inferences against the husband on matters the subject of the

shartcomings - insofar as such inferences can properly be drawn.’

Those passages set out the principles upon which the courts have for -

over 40 years approached the cases in which a spouse (not nowadays
necessarily a husband) has been found to have lied and to have been
guilty of material non-disclosure of relevant financial information in
an ancillary relief application by the other spouse. In many decisions,

reported and unreported, judges and district judges have applied
those principles and drawn, where appropriate, adverse inferences
from the deliberate failure of a party to give the court an accurate
and complete picture of his true financial position."

She then went on to consider the burden of proof in such cases, citing
the decision of Thorpe J. in Fv F supra.:

“In F v F (Divorce: Insolvency: Annulment of Bankruptcy Order)
[1994] 1 FLR 359, Thorpe J found that a husband had obtained a
bankruptey order on his own petition which presented a false picture
of his financial circumstances. The judge set aside the bankruptcy
order and said at page 366F:

‘The finding that | make that the order must be rescinded involves
inferentially a finding of deceitful presentation on the part of the
husband. ... The standard is one that augments with the gravity of
the finding, so that even on the application of the civil balance of
probabilities, it is to a high standard that | must be satisfied in order
to reflect the gravity of the stain on the husband's integrity. 1 am
certainly satisfied to that standard ...

Thorpe J then reviewed the financial resources of the husband. In
doing so he directed himself:

‘Now, as | approach this operation | make it plain that | am by no
means satisfied to that same high standard as to the existence of this
or that asset.'

I respectfully agree with the distinction drawn by Thorpe J as to the
standard of proof required to prove an abuse of the process by
improperly obtaining a bankruptey order and that required to infer
the existence and amount of assets that a spouse declines to reveal
to the court. The latter, an all too familiar situation in family
disputes, is reprehensible, but not in the same class of case as the
former. The husband in this appeal was not accused of fraud and
Ward I evaluated his assets on a balance of probabilities and cannot
be faulted for so doing, 28"

[t is clear from the above decision that the Court can, on the ordinary
civil standard of the balance of probabilities, draw an adverse inference
that the party guilty of non-disclosure has something to hide, namely
undisclosed assets, and can award sums that take into account the fact
that there is more money available than that set out before the Court.
The Court of Appeal expressly rejected the husband's argument that
unless the assets can be shown positively to be available, an order
cannot be made:

"Mr. Posnansky pointed to an utterly false case and asked us to
consider why the husband was lying and what did he have to hide.
If the cupboard was bare, it was in his interests to open it and display

26. cf Butler-Sloss L.J. at page 834 27. At page 832

28. At page 833/834
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its meagre contents, But on the contrary, the husband, despite his
protestations to the contrary, continued to live the life of an affluent
man. | agree with the submissions from Mr. Posnansky that if a court
finds that the husband has lied about his means, lied about other
material issues, withheld documents, and failed to give full and frank
disclosure, it is open to the court to find that beneath the false
presentation, and the reasons for it, are undisclosed assets...

..Jo accept Mr. Holman's alternative proposition that, unless the
assets can be shown positively to be available an order cannot be
made, flies in the face of the principles enunciated in the judgment
of Sachs J and would send a clear message to spouses unwilling to
make full and frank disclosure. It would indeed, as Mr. Posnansky
said, be a cheats' charter."29

How then does the Court go about deciding whether this burden of
sroof has been satisfied, particularly in circumstances where the
sishonest spouse’s evidence has been rejected as not being credible?

in the case of Newton v Newton39, the husband's appeal against the
secision of Hollis J. at first instance was dismissed on the basis that the
‘udge was perfectly entitled, having rejected the husband's evidence as
not being credible, to draw adverse inferences against him and to seek
to determine his true wealth from the conflicting evidence of
professional witnesses. Sir Roualeyn Cumming-Bruce acknowledged

the difficulty facing Hollis J. and the unreality of the exercise, at page
41:

“The judge, after considering his attempts to review the imperfect
and conflicting pictures presented by the experts, added, after
stating the figures that he gave in his judgment, 'If that be right or
anything like it - and 1 am not sure that it is' - which observation
usefully illustrates the unreality of attempting anything approaching
precision, an unreality which was caused by the fact that the
husband, who had the best opportunity to give reality to the figures,
had to be rejected as a credible witness”

Another issue facing: the Court is non-disclosure in previous
proceedings, and whether this should be taken in to account. In the
case of Cv C (Finoncial provision: non-disclosure3, the husband had
been untruthful in relation to his finances in previous proceedings
before the court and as a result, the court found it to be quite
unrealistic to expect complete candor from him now. Thorpe J. says at
page 279:

"It would be quite unrealistic to expect complete candor from the
husband, now or in the future. Accordingly, the reality of his
financial circumstances is fikely to be veiled from this court
indefinitely”. '

He went on to say at page 280, that the court was entitled to draw
adverse inferences against the husband, even though he was absent
from the subsequent proceedings:

“The difficulty in making orders that would provide that security to
which she is manifestly entitled lie not so much in resolving the
question-marks overhanging the husband's financial circumstances.
In the light of his absence from these proceedings, in the light of the
deceitful manner in which he has conducted these proceedings over
the last 15 years, this court is entitled to draw inferences against him
in the absence of evidence and is entitled to give particular weight
to the wife's needs and the quantification of those needs. However,
the difficulty that | encounter in quantifying and providing for those
needs relates in part to the very considerable costs that have
accumulated in the pursuit of what appears to be an unusually
slippery fish."

By contrast, in the slightly older case of Collins v Collins3?, a much more
restrictive view was taken in relation to considering the criteria set out
in sections 23 and 25 of the 1973 Act. In this case the husband had
concealed assets from the Court, protracting the proceedings and
increasing the costs for both parties who were legally aided at the time.
Notwithstanding that it was found as a fact by Callman J. at first
instance that the husband had "set out deliberately from the beginning
to defeat his wife's just case”, the Court of Appeal held that Callman J.
had erred in including costs in the fump sum:

“The judge, with the greatest of respect, in my opinion failed to
approach the case strictly in accordance with the provisions of ss. 23
and 25 of the 1973 Act, as amended. He appreciated that the wife
would receive £2,500 without it being subject to any legal charge in
favour of the Law Society, but he also took the view that, having
regard to the husband's conduct, it was right that he should make a
substantial contribution to the amount that the Law Society would
have to pay out in respect of the wife's costs of this continuing and
expensive litigation, brought about solely as the result of the
husband's prevarication, lying and default.

As | have said, that, | think, was an incorrect approach by the judge,
although | fully understand and sympathize with the way in which
he in the end dealt with this matter”.

Equally in the case of £ v £ (Financial Provisionp3, in which the
husband's non-disclosure had made a rigorous and expensive
investigation into his affairs necessary, the costs of which he would
have to pay, the Court felt that while he had been guilty of some non-
disclosure, since no assets of any substance had been concealed, it
would be wrong to infer from his lack of frankness that he had assets
which, on the evidence, he had not got.

29. At page 835
30. {1990} 1 FLR 33

31. [1994] 2 FLR 272
32.11987] 1 FLR 236

33. [1990] 2 FLR 233
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Nevertheless, from the more recent caselaw considered above, there
seems to be an emerging consensus that, where it is appropriate and
reasonable to do so, adverse inferences can be drawn against a
financially dishonest spouse. [f however, the Irish courts truty wish to
send a clear message that “"cheaters will not prosper”, a principle which

Otton LJ. in Baker v Buker considered fundamental to the integrity of

the legal process3s, should the drawing of adverse inferences to
determine a spouse's true wealth not also be coupled with a sanction
of the sort used in cases where non-disclosure has been proved? If the

court seeks merely to determine what the non-disclosing spouse's true.

wealth is, to more properly assess what will constitute proper provision
for the other spouse, the dishonest spouse is in no worse a situation

than if he/she had disclosed fully at the outset, save of course in the

rare circumstance where the court has inferred that he/she has greater
resources than he/she actually has in reality.

A case in point is Al-Khatib v Masry3s in which the wife was alleging
that the husband had estimated assets in the region of £200 million
and sought €24 million. It was a case involving serious non-disclosure
where the husband had attempted to divest himself of properties worth
in the region of £10 million net and had also abducted the children,
Munby J stated at page 1072

“What this shows, says Mr Mostyn is that the husband has, both
before and since the abduction of the children, conducted a ruthless

strategy to render impotent the court's powers of property

adjustment and enforcement, | agree. Not merely has the husband,
deliberately as | find, failed to make a full and frank disclosure of his
assets, he has done everything in his power to remove or dispose of
any property of which he believes the wife may be aware. He has
attempted, by means of what | am satisfied were sham transactions,
to prevent the wife from receiving those assets (A prop and B prop)
which are in this jurisdiction. He has compelled her in the process to
run up substantial legal bills battling with his associates in a bitter
struggle in the courts... ..it is difficult to imagine a worse case of
litigation misconduct...Properly, in my judgment, Mr. Mostyn relies
upon the husband's conduct of the litigation as reinforcing the
conclusion - as if there is arly need to reinforce what on the evidence
as | have analysed it is obvious - that the husband has not made, and
never has had the slightest intention of making, anything
approaching full and frank disclosure of his assets.”

While the wife was awarded assets worth over £23 million plus a sum
of £2.5 million for funding litigation relating to the child abduction,
this was done on the basis that the husband's assets were comfortably
in excess of £50 million and probably significantly more. In drawing
adverse inferences against the husband, the court pointed out that the
most that the wife was getting was half of the husband's income (at a
conservative estimate) and full disclosure would be more damaging to

the husband than any adverse inferences the court could draw on the
sums she was fooking for, although her counsel specifically stated that
the wife was seeking the transfer of the maximum amount of her
husband's assets as the Judge thought just3s, While accepting that the
husband's conduct must properly increase the wife's award and despite
his statement that it would be “difficult to imagine a worse case of
litigation misconduct”, Munby J. rejected the submission that it should
drive him to the very top of the discretionary bracket, as it was not "the
very worst kind if misconduct that can be imagined"3”. Quite what
conduct would satisfy this high threshold is unclear.

This approach unfortunately puts a spouse in the position of seeking a
sum in the dark, which does not exceed half of the offending spouse's
assets, without ever knowing the extent of the non-disclosing spouse's
true financial position and without really providing any sanction or
penalty for the non-disclosing spouse.

In matrimonial proceedings, a fine levied against a dishonest spouse
would reduce the funds available for the dependent spouse and
children, similarly commitling the offending spouse to prison would
result in a loss of maintenance and income and, as argued above, costs
are very often not a sufficient disincentive for a party for whom the
fruits  of non-disclosure are particularly attractive. In such
circumstances should the monetary sanction, the penalty for non-
disclosure, be orchestrated in such a way that it benefits the non-
offending spouse? Quite simply, why shouldn't the honest spouse get a
greater share? If Singer J. can envisage circumstances where a spouse
could, through their conduct, disentitle themselves to all reliefss, could
the reverse not also hold true, that where one party has greater means
and greater resources that they, through their conduct, disentitle
themselves (and conversely benefit their spouse) to a part of their share.

Conclusion

Non-disclosure not only increases costs and impinges unnecessarily on
the courts time but also effects the presentation of a case to the court
and the basis on which the court will make its decision. In light of this,
the courts should as a matter of policy, define financial misconduct as
conduct which in the words of Keane C.J is “obvious and gross”s9 and
0n a statutory basis as conduct which would be "unjust to disregard in
all the circumstances of the case"®. The courts should send out a
message that a spouse engaging in concealment, obfuscation and lack
of co-operation, depending on the scale, will suffer costs (including
solicitor client costs) and sanctions in terms of property and income.
When this is fully understood and appreciated by practitioners, it will
be conveyed to clients and should encourage an environment of
frankness and openness that will foster early settlement. @

34. At page 837; "Under statute and from severely undermined if a party were 36. At page 1082
authority ... there is a duty upon a party permitted (and seen'to be permitled) (o 37. al page 1080, para. [107]
in proceedings such as these to make full evade that duty by a deliberate and 38. See H v Hsupra.
and frank disclosure of all matters stubborn refusal to make such disclasure 39. Tv I, unreported Supreme Court, 14th

relevant to the assessment of the
financial position of the parties and the
relief to which a spouse is entitled. The

to the court".

integrity of the legal process would be

to the other party and, more important,

35, [2002] 2 FLR 1053

October 2002 at page 35
40. 5. 16{20)(i) Family Law Act 1995; 5.
20(2)()) Family Law (Divorce) Act, 1996
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Criminalising Anti-Competitive

Practices

~aul Anthony McDermott BL

Introduction

“ne Competition Act, 2002 (hereafter "the Act”) aims to strengthen the
~and of the prosecutor in prosecutions for anti-competitive behaviour.
: does this both by granting the Competition Authority substantive
sew powers and by altering the ordinary rules of cvidence and
procedure that govern criminal trials in this jurisdiction. The purpose of
this article is to outline the key changes that have occurred and to
‘dentify some areas that are likely to prove controversial,

Powers of search

Section 45 of the Act gives the Competition Authority a power of entry
and search. According to s. 45(2), this power is to be used "for the
purpose of obtaining any information necessary for the performance by
the Authority of any of its functions under the Act.” A warrant can be
obtained from a District Judge "if the judge is satisfied from
information on oath that it is appropriate to do so"; s. 45(4). One of the
difficulties with this is that the functions of the Competition Authority
are very wide and range from such matters as prosecuting offences to
simply advising the Government and Ministers on matters of
competition.

It is unclear whether the absence of any requirement that there be a
reasonable suspicion that an offence has been committed or that
evidence relating to an offence is present renders the section
unconstitutional. It must at least be open to question whether any
evidence obtained on such a basis could be admitted into a criminal
trial.

tn Hanahoe v Hussey' Kinlen J suggested that there is a constitutional
aspect to the issuing of a search warrant and stated that:

“.. in the case of serious invasion of constitutional rights, the judge
must be satisfied on the facts that the appropriate statute would
apply and must seek to ensure that the constitutional rights of the
citizen are protected.”?

Subsequently, in Simple Imports v The Revenue Commissioners? Keane |
{as he then was) (with Barrington J concurring) stated that a test of
strict scrutiny applies to search warrants:

"These are powers which the police and other authorities must enjoy
in defined circumstances for the protection of society, but since they

authorise the forcible invasion of a person's property, the courts must
always be concerned to ensure that the conditions imposed by the
legislature before such powers can be validly exercised are strictly
met."#

The right to respect for one's private life under Article 8 of the European
Convention an Human Rights can also be invoked to challenge the issue
or execution of search warrants in circumstances where there is no
requirement of a suspicion that a criminal offence has been committed.
The ECHR would require such a draconian power to be proportional to
the mischief that it is sought to counter. For example, in Niemitez v
Germanys a warrant that permitted the search of a lawyer's office was
held to be 'not necessary in a democratic society.' The power, which took
no account of any special protection which might be desirable in
relation to a lawyer's premises, was disproportionate to its purposes.

Also of potential relevance in this regard is the decision of the Supreme
Court of Canada in Hunter v Southam.s Section 10(1) of the Combines
Investigation Act, 1970 provided that the Director of the Combines
Investigation Branch could search premises in the course of an inquiry
where he believed that “there may be evidence relevant to the matters
being inquired into.” The Supreme Court stated that "reasonable and
probable grounds, established upon oath, to believe that an offence has
been committed and that there is evidence to be found at the place of
the search, constitutes the minimum standard, consistent with s. 8 of
the Charter, for authorising search and seizure."

It is unclear how the Competition Authority will separate its civil and
criminal role during the course of a search. The constitutional
safeguards that would apply to a search for civil purposes are different
to those that would apply to a search used for criminal purposes. This
potential confusion of roles is further increased by the fact that s, 45(9)
of the Act authorises the Gardai to accompany an authorised officer on
a search,

Presumptions and the burden of proof

The Act seeks to assist the prosecution of competition cases by creating
a number of presumptions. The most important of these are as follows:

(a) In respect of an agreement which has the purpose of fixing prices,
limiting output or sales, or sharing markets or customers, there is a
presumption that the agreement had as its object the prevention,
restriction or distortion of competition in trade in any goods or services

1 [1998] 3 IR 69 4 [2000] 2 IR 243 at 250 6 (1984) 11 DIR (4th) 641
2 [1998] 3 1R 69 at 93 5 (1993} 16 EHRR 97, approved by Kinlen J in 7 {1984) 11 DLR (4th) 641 at 659
3 [2000] 2 IR 243 Hanahoe v Hussey (1998] 3 IR 69 at 102.
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in the State or within the common market unless the defendant proves
otherwise; s. 6(2). Thus a particular object is presumed to arise from an
agreement with a particular purpose.

{b) There is a presumption that a person who was a director of an

undertaking or a person employed by it whose duties included making -

decisions that, to a significant extent, could have affected the
management of the undertaking, or a person who purported to act in
any such capacity, consented to the doing of the acts by the

undertaking which constituted the commission by it of an offence

under section 6 or 7 of the Act; s. 8(7).

In an attempt to constitutionally copper-fasten the legislation from
Constitutional attack, the Act makes two statements of general
principle:

(a) Where a burden is placed on the defendant it can be satisfied on the
civil standard i.e. the balance of probabilities; s. 3(3)(a).

{b) A presumption only places an evidential burden on the defendant:
s. 3(3)(b). This should be contrasted with the legal burden which rests
on the prosecution for the entire of the proceedings and which requires
the prosecution to prove its case beyond reasonable doubt.

These sections probably do no more than recognise the basic minimum
that the courts would be likely to require in any event. However it has
always been a matter of doubt to this writer to what extent if any
juries are capable of understanding the difference between a legal
burden and an evidential burden in criminal trials. The distinction
between the two is a concept that law students frequently have
difficulty in grasping, let alone ordinary members of juries.

The power of arrest

It should be noted that a breach of s. 6 of the Act, if prosecuted on
indictment, carries a maximum term of imprisonment of five years
(s. 8(1}{b}{(ii)). The choice of five years is significant. This is because s. 4
of the Criminal Law Act, 1997 provides for a power of arrest without

warrant in respect of arrestable offences, An arrestable offences is

defined in's. 1 of the Act of 1997 as "an offence for which a person of
full age and capacity and not previously convicted may, under or by
virtue of any enactment, be punished by imprisonment for a term of
five years or by a more severe penalty and includes an attempt to
commit any such offence.”

The use of expert evidence in competition
law prosecutions

The basic rule is that evidence of opinion is inadmissible. A witness
(other than an expert) should confine his or her testimony to facts. The
leading authority in this jurisdiction is AG (Ruddy) v Kennyt where
Davitt P stated:

“The general rule is that the fact that a witness has a certain opinion
as to a fact in issue is not relevant to that fact as it is the Court's

function, and not that of the witness, to draw inferences from
relevant facts which have been established in evidence. There are
exceptions to this rule. There are certain matters in which the law
considers that the Court is not as capable as are expert witnesses in
drawing inferences; matters which require special study and
experience in order that a just opinion may be formed, as, for
instance, matters of art, science, medicine, engineering and so forth.
In regard to such matters, witnesses of whose expertness the Court
is satisfied are allowed to give evidence of their opinion.”

But there are other exceptions. There are certain matters in which it is
considered that ordinary witnesses, who are not in the class of expert
witnesses, may give evidence of opinion. They include matters such as
questions of identity, age of individuals, resemblance of persons and
things, speed of vehicles, the general character of a meeting and
whether it is seditious, and the condition or apparent condition of
persons whether mental or physical."s

Section 9 of the Competition Act, 2002 provides that the expert
opinion is admissible if the following criteria are met:

(i) The witness appears to the court to possess the appropriate
qualifications or experience as respects matters to which his or
her evidence relates, and

(i} The evidence is in respect of a matter that cafls for expertise or
special knowledge.

(iii) The evidence is in respect of a matter that is relevant to the
proceedings.

In particular, the evidence may relate to the effects of types of
agreements and to any relevant economic principles. The court is given
a discretion to exclude such expert evidence in “the interests of justice”.

It is crucial that any expert witness furnish to the court a proper basis
for their evidence. In The People (DPP) v Foxo the prosecution relied on
the evidence of a handwriting expert to establish that it was the
signature of the accused that appeared on a passport application form
that was alleged to have been a forgery. The Court stated:

“Finally, there is the question of the evidence of the handwriting
expert. From this it is quite clear that the most he can say is that, in
his opinion, it is highly likely that the application form, the subject
matter of the counts in this case, was written by the accused. Mr
MacEntee has criticised this evidence and its content and quoted
from an authority of a Scottish case namely Daly v The Edinburgh
Corporation which appears at (1953) SLT 54. He quoted there from a
number of very salient aspects of the case and | quote the President’s
judgment:

“The value of such independent i.e. expert evidence depends upon the
authority, experience and qualifications of the expert and above ali
upon the extent upon which his evidence carries conviction and not
upon the possibility of producing a second person to echo the
sentiments of the first expert witness.’

8. (1960) 94 ILTR 185

9. (1960) 94 ILTR 185 at 186

10. Unreported, Special Criminal Court,
23rd January 2002
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=< goes on to say:

However skilled or eminent, he can give no more than evidence.
They cannot usurp the functions of the jury or judge, sitting as jury,
any more than a technical assessor can substitute his evidence for
the judgment of a court.’

The judge then goes on to quote from various authorities on
evidence regarding expert witnesses and | quote as follows:

Their duty is to furnish the judge or jury with the necessary scientific
criteria for testing the accuracy of their conclusions so as to enable
the judge or jury to from their own independent judgment by the
application of these criteria to the facts proved in evidence.
Scientific evidence if intelligible, convincing and tested becomes a
factor and often an important factor for consideration, along with
the whole other evidence in the case. But the decision is for the
judge or jury. In particular the bare ipso dixit of a scientist, however
eminent, upon the issue in controversy will normally carry little
weight for it cannot be tested by cross-examination or
independently appraised, and the parties have invoked the decision
of the judicial tribunal and not a oracular pronouncement by an
expert.

The court is impressed by this view of the law and finds that the
evidence in question was not backed by any scientific criteria which
would have enabled testing the accuracy of the conclusion to which
he came. It is normally cases where handwriting expert opinion is
given that various aspects of the writing similarities and
dissimilarities and thereto upon which the expert relies are given in
evidence that they may be tested by the defence. In addition, in this
case, the expert witness relies solely on lower case writing and no
explanation was given for this particular aspect.” '

The use of documentary evidence in competition
law prosecutions

Traditionally a strict application of the hearsay rule was used to exclude
much documentary evidence in criminal prosecutions. For examples of
this, reference should be had to cases such as Myerst and The People
(DPP} v Prunty'2. A more modern approach to documentary evidenge is
evident in The People (DPP] v Byrneis where Keane CJ stated:

“The learned Circuit Court Judge ruled that the prosecution in the
circumstances of this case were not obliged to produce a certificate
under s. 6 of the 1992 Act in order to render the evidence of the
persons concerned admissible. The court is satisfied that the learned
trial judge was correct in so ruling. As the summary of the evidence
of the persons concerned already given demonstrates, in each case
the witness identified a document, which he had either personally
filled in or signed. The documents produced by the authorised
officer of the motor taxation office and the officer of the Revenue
Commissioners were properly admitted in evidence, although not
complied by the officers concerned, as documents properly in the
custody of public officers. The principle laid down in Myer's case,

accordingly, was of no application to the facts of this case and the
prosecution did not have to call in aid the provisions of ss. 5 and 6
of the 1992 Act."

A statutory route to the admission of documentary evidence is to be
found in Part I of the Criminal Evidence Act, 1992. Section 5 provides
that information contained in a document is admissible in any criminal
proceedings as evidence of any fact therein of which direct oral
evidence would be admissible if the information:

{a) was compiled in the ordinary course of a business,

(b) was supplied by a person (whether or not he so compiled it and is
identifiable) who had, or may reasonably be supposed to have had,
personal knowledge of the matters dealt with, and

{¢) in the case of information in non-legible form that has been
reproduced in permanent legible form, was reproduced in the
course of the normal operation of the reproduction system
concerned.

This section applies whether the information was supplied directly or
indirectly. However, if it was supplied indirectly, each person (whether
or not he is identifiable) through whom it was supplied must have
received it in the ordinary course of a business; s. 5(2).

Section 4 defines the concept of "business” so as to include "any trade,
profession or other occupation carried on, for reward or otherwise,
either within or outside the State." Section 5 does not apply to the
following categories of information:

{a) information that is privileged from disclosure in criminal
proceedings,

{b} information supplied by a person who would not be compellable
to give evidence at the instance of the party wishing to give the
information in evidence by virtue of this section, or

(¢} information compiled for the purposes or in contemplation of
any:

(i) criminal investigation,

(ii) investigation or inquiry carried out pursuant to or under any
enactment,

(i) civil or criminal proceedings, or

(iv) proceedings of a disciplinary nature.

It should be noted that there are certain exceptions to the categorie
set out in {c), above, listed in s. 5(4),

Should either side wish to have evidence admitted under s. 5 by way o
certificate, then a certificate in the terms laid down by s. 6 must be
served not later than 21 days before the trial. However the other sid
may require oral evidence provided they serve a notice of objection no
later than 7 days before the trial. Section 8 gives the court a discretior
to exclude evidence produced under s. 5 and also provides that:

"In estimating the weight, if any, to be attached to information giver
in evidence by virtue of this Part, regard shall be had to all th
circumstances from which any inference can reasonably be drawn a
to its accuracy or otherwise.”

11, [1965] AC 1001 12, {1986] ILRM 716

13. Unreported, Court of Criminal Appeal,
7th June 2000
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The Competition Act 2002 provides a number of additional tools in
respect of documentary evidence:

(a) A document that purports to have been created by a person shall
be presumed to have been created by that person; s. 12(2).

(b) A statement in a document that purports to have been created by

a person shall, unless the document expressly attributes its

making to some other person, be presumed to have been made by

that person;s. 12(2).

(c) Where a document purparts to have been created by a person
and addressed and sent to a second person, it shall be presumed
that the document was created and sent by the first person and
received by the second person. It shall also be presumed that.any
statement in such a document was made by the first person
{unless the document expressly attributes its making to some
other person) and came to the natice of the second person; s.
12(3}.

(d) Where a document is received from an electronic storage and
retrieval system, it shail be presumed that the author of the

document is the person who ordinarily uses that electronic storage
and retrieval system in the course of his or her business; s. 12(4).

Section 13 of the Act goes even further and provides for the
admissibility of statements contained in certain documents, The section
may be broken down into the following elements:

{a) a docurent contains a statement by a person asserting that a
“relevant act” has been done, or is or was proposed to be done, by
another person;

s

the person has done a "relevant act”;
the "relevant act" must be one that relates to the entry into or

>

the making or implementation of an agreement or decision, or
the engaging'in of a concerted practice or the doing of an act
that constitutes an abuse of process;

(d) the document has come into existence before the commencement
of the proceedings under the 2002 Act in which it is sought to
tender the document in evidence:

{e) the document has not been prepared in response to any enquiry
made or question put by a. member or officer of the Competition
Authority or the Gardai relating to any matter the subject of the
proceedings;

(f) the statement shall be admissible as evidence in proceedings for
the "relevant act” that the "relevant act® was done by that other
person or was proposed (at the time the statement was made or, as
the case may Le, at a previous time) to be done by him or her.

In estimating the weight to be attached to any such document the
court is obliged to have regard to all of the circumstances from which
any inference can be drawn as to its accuracy or otherwise; s, 13(4).

The provision of information to juries

Section 10 of the Competition Act, 2002 provides for the provision of
certain information to juries if the trial judge considers it appropriate.
The information may relate to any or all of the following:

(a) any document admitted in evidence in the trial,
{b) the transcript of the opening speeches of counsel,

{c) any charts, diagrams, graphics, schedules or agreed summaries of
evidence produced at the trial,

[oX

the transcript of the whole or any part of the evidence given at the trial,
the transcript of the closing speeches of counsel,
the transcript of the trial judge’s charge to the jury.

—
Rl g)

A similar provision is to be found in's. 57 of the Criminal Justice (Theft
and Fraud Offences) Act 2001, However s. 57 also allows the jury to
have "any other document that in the opinion of the trial judge would
be of assistance to the jury in its deliberations " It is unclear why a
simifar catch-all provision was not included in the Competition Act.
Some persons may be of the view that to provide such an amount of
material to juries is asking for trouble and that the more items a jury is
given the more questions they are likely to come back to court to ask
and the more confused they are likely to become. There will certainly
be a heavy onus on the trial judge to ensure that the right balance is
struck in any particular case. The ability to use charts, diagrams,
graphics and schedules will be of particular benefit to the prosecution
since it will enable juries to more easily assimilate complex economic
information. One can explain economic principles all one likes, but a
flow chart setting out how action one leads to action two and action
two leads to action three and action three leads to the price of a bottle
of milk remaining fixed can be understood by anyone.

Time limits and venue

Summary prosecutions under the Act may be brought by the
Competition Authority; s. 8(9). They must be instituted within two years
after the day on which the offence was committed; s. 8(11).
Prosecutions on indictment would have to be brought by the DPP,
There is no time limit for prosecutions on indictment in this jurisdiction,
but a defendant has a constitutional right to an expeditious trial.
Jurisdiction for indictable offences under s. 6 or 7 of the Act is given
to the Central Criminal Court; s 11, This is a welcome development as it

- has long been anomalous that so-called white collar crime has been
_ excluded from Ireland's highest ranking criminal trial court.

The Cartel Immunity Programme

Finally reference should be made to the Cartel Immunity Programme

- which was introduced on 20th December 2001 by the Competition

Authority acting in conjunction with the DPP. Under the programme,
immunity may be granted to a party that has not played the lead role
in an illegal cartel and who agrees to make full disclosure to the
Authority, co-operate with the investigation and, of course, to

~withdraw from the cartel in due course. Because cartels are, by their

nature, secretive and conspiratorial, it is believed that for effective
investigations to occur, co-operation from the inside is necessary. It
may also be the case that knowledge of the existence of such a
programme will deter undertakings from entering fresh cartels in the

Afuture out of fear that one of their members will ultimately seek

immunity. It remains to be seen how the immunity programme will
work in practice. Whilst the defence in any such case will seek to attack
the evidence of someone under the programme by suggesting that they
have a motive to see the prosecution succeed, if the person has led the
investigators to independent documentary evidence, there will be little
the defence can do. @
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Libel on the Internet

-atrick O'Callaghan BL

“~at laws apply to the Internet? Is there to be a global standard or, is
wpulation to take place on a territory by territory basis, with the
:endant uncertainty for international business providers? These larger
s.estions arise from the ubiquitous nature of the Internet and its all-
=-compassing reach. The focus of this article is to explore these issues in
¢ context of the law of defamation and specifically, in the context of
e recent judgment of the High Court in Australia in Dow Jones v
Jutnick'. This case marks the first time that the difficult question of
~ternet jurisdiction has been tackled by a final Court of Appeal in any
suntry.

“ne central guestion confronted by the High Court of Australia in Dow
-anes v. Gutnick was where does publication take place in the case of
~aterial displayed on the Internet? Can material be said to be to be
“published” in each jurisdiction in which it may be viewed? Or is it
“aublished” for the purposes of the law of defamation where the material
s uploaded by the producer, or, where the material is stored on a server
“or dissemination on the world wide web?

“ne fundamental thrust of the appellant, Dow Jones' argument, put
‘orward by Geoffrey Robertson Q.C2 was that the common law of
defamation should be reformulated in so far as it applies to publication
on the Internet. Essentially, this argument was an attack on the rule that
every publication of defamatory material constitutes a new and separate
wortd In so far as the Intermet was concerned, it was argued that the
common faw should treat defamation as one global tort, rather than a
multiple wrong committed by every single publication and every Internet
hit. 1t was contended that this would facilitate the use and expansion of
the web by business providers, for it would clarify what law governed the
content of Internet sites, thereby facilitating self-regulation by service
providers and ensuring free speech.

The Facts

Dow Jones publish for profit The Wall Street Journal, a daily financial
newspaper and Barron’s, a weekly financial magazine, The magazine
edition of Barron's dated the 30th October, 2000 contained an article by
a journalist headed "Unholy Gains", sub-headed "When stock promoters
cross paths with religious charities, investors had best be on guard”. This
article was available publicly two days earlier on the website WSJ/com
and Barrons.com. A large photograph of the respondent, Mr Gutnick,
appeared in the first page of the magazine. The article of about 7,000
words, also contained photographs of other persons including Mr
Nachum Goldberg, who had recently been imprisoned for tax evasion
and money laundering.

Barron's has a large circulation in the United States where approximately
306,563 copies of the magazine are sold. A small number of these
magazines entered Australia, some of which were sold in the State of
Victoria. Subscribers to the Internet address WSJ.com were also able to

obtain access to the article. The site had about 550,000 subscribers. Of those
who paid subscription fees by credit cards, 1,700 had Australian addresses.

Dow Jones has its editorial offices for Barron's Online and WSJ.com in
the city of New York. Material for publication on Barron's Online, when
prepared by its author, is transferred to a computer located in the
editorial offices in New York City. From there, it is transferred eithet
directly or indirectly to computers at Dow Jones's premises in New Jersey
Itis then loaded on to six servers maintained by Dow Jones at its New
Jersey premises for distribution on the worldwide web.

The respondent, Mr Gutnick lived in the State of Victoria. He had his
business headquarters there.  He also conducted business outside
Australia, including in the United States of America. However, it was
agreed that much of his social and business life, could be said, to be
focused in the State of Victoria.

The act of "Publishing"

At the outset, in determining where something is published, a cleas
distinction was drawn by the majority of the court, between the
publisher's act of publication and the fact of publication to a third party
In rejecting the argument put forward by Dow Jones, Gleeson CJ, for the
majority, felt it would be wrong to treat publication as if it were :
unilateral act on the part of the publisher alone. He held it to be :
bilateral act - where the publisher makes it available and a third part
has it available for his or her comprehension®. 1t is only when a thir
party reads and comprehends the publication, be it on the Internet o
otherwise, that publication is held to have taken place.

Single Publication versus Multiple Publication

The argument put forward by Dow Jones was that the articles publishe
on Barron's Online were published in New Jersey, and became available
on the servers that it maintained at that base, for the worldwide web. |
was argued that the publisher of material on the worldwide web shoul
be able to govern its conduct according to the law of the place where i
maintained its web server, unless that place was merely adventitious o
opportunistic. Several other parties, who by leave, intervened in suppor
of Dow Jones such as Amazon, Yahoo!, Time, Inc. Guardian Newspaper
Ltd. & The New York Times generally supported that contention. Th
alternative, it was submitted, was that a publisher would be bound t
take account of all the laws of every country on earth, there being n.
boundaries in the Internet world.

This approach is based upon the United States "single publication” rule
whereby legislation has deemed one edition of a book, newspaper, radi
or television broadcast to be a single publication. This was the approac
put forward on behalf of Dow Jones and the other media companies.

1. {2002JHCA 56(10th December 2002} 3.

7. of Robertson and Nicholl, Media Law 14 U B 184

Duke of Brunswick v. Harner (1849)

4. at paragraph 26
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This approach contrasts with the view in the rest of the common faw
world, most recently reiterated by the English Court of Appeal, in
Loutchansky v. Times Newspapers (Nos 2 - 5. In the context of an
Internet defamation case, the court held that each individual publication
of a libel gave rise to a separate cause of action. Thus, publication could
ultimately take place in more than one jurisdiction. In the context of the
Internet, this potentially gave jurisdiction to each and every legal
jurisdiction in which the web page containing the material could be
accessed.

The arguments in favour of a change to the law, advanced by Dow Jones

and the other international media organisations, included the ubiquitous
nature of the internet, the promotion of trade, the preservation of free
speech and the ability of internet server providers to easily self-regulate
their activities. The arguments against change put forward on behalf of
Mr. Gutnick, were the fact that a change would confer advantages on an
Internet friendly jurisdiction. - It could lead to the manipulation of the
place of uploading and holding of data in that a less protective location
in an under-regulated jurisdiction could end up regulating the protection
of reputations in other jurisdictions. It was argued that such a change
could fead to damage to reputations in general.  Finally, it was put
forward on behalf of Mr. Gutnick that statutory intervention would be
necessary, if such a change was to be adopted.

Ultimately, the High Court came down against any change in the law in
this area and decided this was a matter best left for legisliation.
Additionally, Gleeson CJ for the majority made clear that the origin of
the single publication rule was to prevent a multiplicity of hearings and
to ensure that all causes of action for a widely circulated defamation be
litigated in one trial. The fact that each publication must be separately
pleaded and proved, had incorrectly, owing to the passage of time, came
to be regarded as affecting the choice of law to be applied in deciding
the action. This approach confused two separate questions. The first,
was how to prevent an excessive number of actions and the vexation of
parties. The second, relates to the law that must be applied to determine
substantive questions arising in an action in which there are foreign
elements,

The Single Publication Rule -
Where should it be localised?

Central to Dow Jones's argument that a single place of publication be
adopted was the premise that it should be localised in the place from
which the material that was to be disseminated was stored. In this
instance, this was the State of New Jersey.

The High Court of Australia and in particular Callinan J strongly disagreed. It
was held that the most important event, in defamation, was the infliction of
damage. That occurs at the place where the defamation is comprehended.
Statements made on the Internet were neither more nor less localised than
statements made on any other media or by any other process,

Rule for Internet cases -
Place of Comprehension Test

Flowing from the bilateral nature of publication, it was held that damage

was only suffered in the law of defamation in the place where a person
comprehends the defamatory meaning of the publication, Accordingly,
in the context of libel upon the internet, damage is suffered where a
person comprehends the defamatory nature of the publication. Whether
this occurs in a single publication or a multiple publication in different
jurisdictions, a cause of action arises in each separate jurisdiction.
Accordingly, there is nothing to prevent an action being brought in the
current instance where the plaintiff, Mr Gutnick resided in the State of
Victoria and publication occurred in the State of Victoria. It should also
be mentioned that Mr Gutnick did not seek to recover damages in respect
of publication in any other jurisdiction, other than the State of Victoria,

Analysis

Ultimately the notion of global regulation is quite idealistic. Courts do
not like jurisdictional choice of law issues to be dealt with at the option
of one party to a dispute. Despite the persuasiveness of the arquments
put forward by Dow Jones, the High Court of Australia ultimately came
down in favour of the decision being placed in the hands of the
individual jurisdiction. This is in accordance with pre-existing principles
and treats the Internet in the same manner as other media outlets, such
as television or radio. If an Internet Service Provider wishes to prevent
publication in an individual jurisdiction, this can be done by blocking the
relevant access in that jurisdiction. An international agreement, along
the fines of an addendum to Council Regulation 44/2001, on the
Jurisdiction and Enforcement of Judgments within the EU arena, would
be desirable to properly allocate jurisdiction in Internet related cases,

EU Versus non-EU rules

It must be made clear that there are different regimes applicable in
Ireland in relation to jurisdiction regarding EU countries and non EU
countries. While the decision in Dow Jories v, Gutnick is strictly applicable
to non-EU cases, it has wider implications given its determination of the
preliminary issue regarding where the tort is committed. This preliminary
issue arises when determining jurisdiction within the EU in tort cases

- under Regulation 44/2001. In so far as Dow Jones v. Gutnick supports the

multiple publication rule, it may have an impact on EU cases as well.

Conclusion

Old wine in new bottles! That is the story of the law and the Internet.

- The arguments of the proponents for change in the application of faw to

the Internet, are eerily reminiscent of the same arguments made at the

- height of the Internet boom that the arrival of the Internet had created

a "new paradigm” for business. While it may be argued that established
legal rules may require tweaking in so far as they react to the new
medium, it is clear that root and branch change is not what is required,
nor what will be countenanced.

In the arena of libel law, when attempting to strike a balance between
competing interests, there may be an argument for the introduction of

_defences such as innocent dissemination, removal at first opportunity
‘and all reasonable care being afforded, in assessing whether a service

provider should be held liable in damages. However, a blanket immunity
based upon a system of law chosen by the service provider, will not be
entertained. That is the salutary lesson of Dow Jones v, Gutnicks @

5. [2002) 0B 783

6. The United States Supreme Court s currently being asked to rule on the issue of
jurisdiction in a case arising from acls on the fnternct. The case involves a
Maryland publisher of adul: photoyraphs who tricd to use Maryland law to
pursue an Internet service provider from Geargia. A federal appeats court ruled
that the case could not be broughl in Maryland, because the defendant had no

ties to that state. The Appeals court dismissed the notion that a mere presence
on the Internet could subjeet a company Lo suit in every jurisdiction with
Infernet connection. A more gradated, "sliding scale” approach was adopted,
which distinguished between when a website is merely passively visible from a
state, from when it is actively involved with it and subject to its jurisdiction.
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6167

T(ODMP) v T (Q)

Family home
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Hake (fisheries management and
conservation) order (no 7), 2002,
S 480/2002
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family circumstances into account - Whether
fair procedures followed - Refugee Act, 1996
- Immigration Act, 1999 (2002/429JR -
Smyth J - 19/07/2002)
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conclusion criminal proceedings - Whether
detention of applicant lawful - Whether
interference by executive in judicial process -
Refugee Act, 1996 - Immigration Act, 1999
{2002/73 & 93JR - Smyth J - 9/7/2002)
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Whether properly transposed into domestic
faw - Environmental Protection Agency Act,
1992 section 98 - Planning and Development
Act, 2000 section 37 - Council Directives
85/337/EEC and 97/11/EC (2002/83JR -
O'Sullivan J - 24/7/2002)
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damages an adequate remedy - Balance of
convenience - Transposition of Council
Directives - Whether properly transposed into
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- Local Government (Planning and
Development) Act, 1990 section 13 (193/200
- Supreme Court - 31/7/2002)
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18/7/2002)

Burke v Minister for Justice, Equality and Law
Reform

Discovery

Criminal law - Appeal - Whether court has
jurisdiction Z0 make order of discovery in
criminal proceedings - Whether fair
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schedule E correctly raised in relation to year
1991/92 - Income Tax Act, 1967 (No 6),
section 110 {1999/351R - McCracken J -
25/07/2002) FL 5955

0'Connell (Inspector of Taxes) v Keleghan

Articles

Attribution of gains to the beneficiaries of
offshore trusts - part 1

Haccius, Charles H

15 (2002) TR 475

E-business: some recent EU developments
regarding VAT

Conway, Catherine

15 {2002) ITR 399

Ireland as a location for investment: round uf
of current issues including finance act 2001
& 2002 provisions

Lohan, Robert

15 {2002) ITR 487

Is the revenue jumping on the compo
bandwagon?

Grogan, Richard

2002 (October) GLSI 14

Last of the Bacon (interest restrictions): a
summary of the repeal of the

Bacon restrictions by Finance Act 2002
Allen, Weston

15 (2002) ITR 473

Marriage - the tax reasons why!
Williams, Ann
15 {2002) ITR 483

Procedural requirements for appealing tax
assessments: the Criminal Assets Bureau v P
McS & the Criminal Assets Bureau v. KD
Fuller, Colin

15 {2002) ITR 507

Reverse premiums: post finance act 2002
Burke, Dara
15 {2002) ITR 469

Securitisation - tax legislation playing catch-
up

Maher, Eleanor

15 (2002) ITR 387

Taxation environment for renewable energy
Egan, Brian
15 {2002) ITR 373

Taxation of interest bearing and discount
instruments for non-financial traders
Walsh, Aidan

15 (2002) ITR 495

The new revenue audit code of practice
Redmond, Mark
15 (2002) ITR 455

UK inheritance tax - a practitioner's
viewpoint

0'Tuama, Cliona M

15 (2002} {TR 383

Value added tax: letters of expression of
doubt

O'Brien, Dermot

15 {2002 ITR 517



Library Acquisitions

Institute of taxation in Ireland guide for
members: The 2002 revenue audit code of
practice

Institute of Taxation

Dublin Institute of Taxation 2002
Revenue law: ireland

M335.C5

Judge Irish income tax 2002

Ward, John

Judge, Norman £

2002 ed

London Butterworth Ireland Ltd. 2002
M337.11.C5

Private finance initiative: a specially
commissioned report

Morrison, Neil

Owen, Naomi

McGrigor, Donzld

London FT Law & Tax

M333.5

Simon’s Tiley and Collison UK tax guide 2002-
2003

Collison, David

Tiley, John

20th ed

London LexisNexis Butterworth Tolley 2002
M333.5

Taxbook 2002

Moore, Alan

Dublin Taxworld 2002
M335.C5

Tolley's inheritance tax 2002-2003
Golding, Jon

17th ed

London Butterworths 2002
M337.33

Statutory Instruments

Income tax (employments) regulations 2002.
SI511/2002

Taxes {electronic transmission of vehicle
registration returns) (specified provisions and
appointed day) order, 2002

S| 464/2002

Taxes (offset of repayments) regulations,
2002
SI 471/2002

Value-added tax {electronic invoicing and
storage) regulations
St 504/2002

TELECOMMUNICATIONS

Statutory Instrument

Wireless telegraphy (fixed wireless point to
multi-point access licence)

{amendment) requlations, 2002

S| 467/2002

LegalUpdate

TORT

TRANSPORT

Negligence

Occupier's liability - Duty of care owed by
hospital to persons accompanying patients -
Extent of duty of care owed to invitees -
Whether duty of care owed to plaintiff by
doctor performing procedure on plaintiff's
wife (1996/7495P - Murphy J - 1/9/2002)
Sheehan v Mid Western Health Board

Personal injuries

Application to set aside third party notice -
Delay - Time for bringing application -
Whether application brought as soon as
reasonably possible - Whether third party
notice should be set aside ~ Civil Liability Act
1961 (No 41), section 27 - Rules of the
Superior Courts, 1986 Qrder 16, rules 1 and 8
(304/2000 - Supreme Court - 15/10/2002)
Boland v Dublin Corporation

Articles

Causation and compensation in asbestos
related disease claims

Buckley, Austin J

2002 CLP 191

Is the revenue jumping on the compo
bandwagon?

Grogan, Richard

2002 (October) GLSI 14

Library Acquisitions

A review of the costs to the |rish economy
and the effectiveness of a proposed personal
injuries compensation scheme

Peter Bacon and Associates, Economic
Consultants

Dublin Peter Bacon & Associates 2002

Final Report '

September 2002

N38.1.C5

Sports personal injury law & practice
Kevan, Tim

Adamson, Dominic

Cottrell, Stephen

London Sweet & Maxwell 2002
N186.6

Tripping and slipping cases: a practitioner's
guide

Foster, Charles

3rd ed

London Sweet & Maxel! 2002

N38.1

Winfield and Jolowicz on tort
Rogers, William Vaughan Horton
16th ed

London Sweet & Maxwell 2002
N30

February 2003 - Page 26

Sfatutory Instruments

Dublin transportation office {amendment)
order 2002.
SI 519/2002

Statistics (road freight) order, 2002
S| 465/2002

TRIBUNALS

Library Acquisitions

Report of the tribunal of inquiry into the
infection with HIV and Hepatitis C of persons
with Haemophilia and related matters

Judge Alison Lindsay

Dublin Stationery Office 2002

N398.1.C5

The second interim report of the tribunal of
inquiry into certain planning matters and
payments

Flood The Honourable Mr Justice, Feargus
Dublin Stationery Office 2002

N398.1.C5

Statutory Instrument

Hepatitis ¢ compensation tribunal
(amendment) act, 2002 {(commencement)
order, 2002

S| 473/2002

WILLS

Article

Disclaimers
Hourican, Michael
2002 C & PLJ 34

Library Acquisitions

Keating on probate
Keating, Albert

2nd ed

Dublin Round Hall Ltd 2002
N127.C5

The faw of wills
Keating, Albert

Dublin Round Hall 2002
N125.C5



European Directives implemented into
Irish Law up to 21/1/03

Information compiled by Eve Moloney,
Law Library, Four Courts.

European communities {control of exports of
dual-use items} {amendment) requlations,
2002

SI 512/2002

Council Reg. (EC) 1334/2000, 2889/2000,
458/2001, 2432/2001 and 880/2002

European communities (labelling,
presentation and advertising of foodstuffs)
regulations, 2002

SI 483/2002

DIR 2000/13, DIR §7/250, DIR 94/54, DIR
96/21, DIR 99/10

European communities (labelling of beef and
beef products) (amendment) regulations,
2002

St 485/2002

Council Regulation (EC) 1760/2000,
1825/2000

European communities {medical ionising
radiation protection) regulations, 2002
SI 478/2002 ’

DIR 97/43

European communities (meat products and
other products of animal origin)
(amendment) (no.2) Regulations 2002

SI 484/2002

DIR 77/39,DIR 92/5

European communities (milk quota} (Teagasc)
regulations, 2002.

S 496/2002

REG/3950/92, REG/536/93

European communities {return of cultural
objects) (amendment) regulations, 2002
S| 498/2002

DIR 2001/38, 93/7

European communities (vehicle testing}
{amendment) {no.2) requlations, 2002
St 499/2002

DIR 96/96, DIR 2001/9, DIR 2001/1

Road traffic (national car test) {amendment)
(no.2) regulations, 2002

SI 500/2002

DIR 2001/9/EC

LegalUpdate

BILLS OF THE OIREACHTAS
17/12{/2002 [29th Dail]

Information compiled by Damien Grenham,
Law Library, Four Courts.

Arts bili, 2002
Committee - Dail

Capital acquisitions tax consolidation bilf,
2002
1st stage - Dail

Central bank and financial services authority
of lreland bilf, 2002
Committee - Dail

Containment of nuclear weapons bil, 2000
Committee - Dail (Initiated in Seanad)

Criminal justice {illicit traffic by sea) bill,
2000
Committee - Dail {order for second stage)

Criminal justice {public order) bill, 2002
Committee - Dail

Criminal justice (temporary release of
prisoners) bill, 2001
2nd stage -Dail (order for second stage)

Criminal justice (terrorist offences) bill, 2002
st stage -Dail

Criminal faw (insanity) bill, 2002
1st stage - Seanad

Data protection (amendment) bill, 2002
Committee- Dail {Initiated in Seanad)

Digital hub development agency bill, 2002
Committee - Seanad

Dumping at sea (?mendment) bill, 2000
2nd stage - Dail {Initiated in Seanad)

European convention on human rights bill,
2001
Committee - Dail

Fisheries (amendment) bill, 2002
Committee - Seanad

Houses of the Qireachtas commission bill,
2002
Committee - Dail

Industrial development (science foundation
Irefand) bill, 2002
1st stage ~ Seanad

Immigration bill, 2002
Committee~ Seanad

Interpretation bill, 2000
Committee- Dail {order for second stage)

Law of the sea (repression of piracy) bill,
2001
2nd stage - Dail {Initiated in Seanad)

Licensing of indoor events bill, 2001
Committee - Dail (order for second stage)

Money advice and budgeting service bill,
2002
1st stage - Dail (order for second stage)

National economic and social development
office bilt, 2002
1st stage - Dail (order for second stage)

National tourism development authority bill,
2002
Report - Seanad

Official languages (equality) bill, 2002
Committee - Seanad

Ombudsman (defence forces) bill, 2002
1st stage - Dail (order for second stage)

Opticians (amendment) bili, 2002
1st stage -Seanad

Patents {amendment) bill, 1999
Committee - Dail

Planning and development (amendment) bill,
2002
1st stage -Seanad

Postal (miscellaneous provisions) bill, 2001
1st stage -Dail {order for second stage)

Proceeds of crime (amendment) bill, 1999
Committee

Private security services bill, 2001
Committee - Dail

Railway safety bill, 2001
2nd stage - Dail

Sea pollution (hazardous and noxious
substances) (civil liability and compensation)
bilt, 2000

Committee - Dail

Statute law (restatement) bill, 2000
Report - Dail (Initiated in Seanad)

Twenty-fourth amendment of the
Constitution bill, 2002
1st stage- Dail

Unclaimed life assurance policies bill, 2002
Committee - Dail

Waste management (amendment) bill, 2002
2nd stage- Dail

Whistleblowers protection bill, 1999
Committee stage - Dail



(P.S) Copies of the acts/bills can be obtained
free from the internet and up to date
information can be downloaded from
website:www.irlgov.ie

(NB) Must have "adobe” software which can
be downloaded free of charge from internet

[Order of business: Motion re Restoration of
bills to the Order paper Tuesday 18/06/2002
2:30pm]

Acts of the Oireachtas 2002 (as of
13/01/2002) [29th Dail)

Information compiled by Damien Grenham,
Law Library, Four Courts.

1/2002  State Authorities (Public Private
Partnership Arrangements) Act2002
Signed 21/02/2002

2/2002

Sustainable Energy Act, 2002
Signed 27/02/2002

3/2002  Rediological Protection
(Amendment) Act, 2002
Signed 20/03/2002
42002 Electoral (Amendment) Act, 2002
Signed 25/03/2002

5/2002  Firance Act, 2002
Signed 25/03/2002
6/2002  Public Health {Tobacco) Act, 2002
Signed 27/03/2002

7/2002  Tribunals Of Inquiry (Evidence)
{Amendment) Act, 2002
Signed 27/03/2002

8/2002  Social Welfare (miscellaneous
provisions) Act, 2002

Signed 27/03/2002

9/2002  Housing (Miscellaneous Provisions)
Act, 2002

Signed 10/04/2002

10/2002  Gas (Interim) (Regulation)
Act, 2002
Signed 10/04/2002

11/2002 Arramara Teoranta (Acquisition Of
Shares) Act, 2002
Signed 10/04/2002

12/2002 Road Traffic Act, 2002
Sigred 10/04/2002

13/2002 Residential Institutions Redress Act,
2002
Signed 10/04/2002

14/2002 Competition Act, 2002
Signed 10/04/2002

LegalUpdate

15/2002 Courts And Court Officers Act, 2002
Signed 10/04/2002

16/2002 Civil Defence Act, 2002
Signed 10/04/2002

17/2002 Medical Practitioners (Amendment)
Act, 2002
Signed 10/04/2002

18/2002 Pensions (Amendment) Act, 2002
Signed 13/04/2002

19/2002 Solicitors (Amendment) Act, 2002
Signed 13/04/2002

20/2002 Communications Regulation Act,
2002
Signed 27/04/2002

21/2002 Hepatitis C compensation tribunal
{amendment) Act, 2002
Signed 29/04/2002

22/2002 Ombudsman for children Act, 2002
Signed 01/05/2002

23/2002 Electoral (amendment) (No.2} Act,
2002
Signed 03/07/2002

24/2002 Minister for the Environment and
Local Government (performance of
certain functions) Act, 2002
Signed 03/07/2002

25/2002 European union (scrutiny) Act, 2002
Signed 23/10/2002

26/2002 British-Irish agreement
(amendment) Act, 2002
Signed 29/11/2002

27[2002 European communities
(amendment) Act, 2002
Signed 5/12/2602

28/2002 Appropriation Act, 2002
Signed 13/12/2002

29/2002 National develgpment finance
agency Act, 2002
Signed 19/12/2002

30/2002 Domestic violence {amendment)
Act, 2002
Signed 19/12/2002

31/2002 Social welfare Act, 2002

Signed 19/12/2002
Amendments of the Constitution
Twenty-first Amendment of the Constitution

Act, 2001
Signed 27/03/2002

Twenty~third Amendment of the Constitution
Act, 2001
Signed 27/03/2002

Twenty- sixth Amendment of the Constitution
Act, 2002
Signed 7/11/2002

(P.S} Copies of the acts/bills can be obtained
free from the internet and up to date
information can be downloaded from
website:www.irlgov.ie

(NB) Must have "adobe” software which can
be downloaded free of charge from internet
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Evidence

By Ruth Cannon and Niall Neligan |

Reviewed by Paul Gallagher SC

The President of the High Court, Mr Justice Finnegan, describes this work as providing a “comprehensive and meticulously careful
expaosition of the current law of evidence in this jurisdiction”. This is certainly so. The book is part of Round Hall's Criminal Law
Library and undoubtedly its major emphasis concerns evidence in the criminal law. However, it would be a grave mistake to
consider this book as being for criminal lawyers only as the range of issues dealt with extends beyond the criminal law. Indeed, the
analysis of some core issues of evidence in our legal system generally is dealt with so clearly and concisely that the book is also of
great value to civil lawyers.

So far as practitioners and students are concerned, a vital test for any book on evidence is it ability to explain fundamental
evidential issues in a clear and straightforward manner. This book meets that test admirably. Each of its seventeen chapters from
Chapter 1, which deals with "Introduction of Basic Concepté" to Chapter 17, which deals with "Confessions and Admissions” is both
clear and comprehensive. The exposition is greatly assisted by clear chapter sub-headings. The comprehensive nature of the
treatment involves not only substantial references to Irish and English cases but also to cases in other jurisdictions. Helpfully, the
authors provide a summary of the relevant facts and principles of the more important cases.

While the entire book is of an extremely high standard, two chapters in particular stand out. Chapter 11 deals with hearsay
evidence. Many textbooks on evidence fail to identify the basic concepts that are relevant to hearsay evidence and manage to
obscure the fundamental principles through an overload of detail. Here the authors avoid that pitfall. The clear and important
distinction, often forgotten between hearsay and original evidence, is made plain. The circumstances in which hearsay evidence is
admissible are carefully set out and explained. If one wete to read nothing else on the doctrine of hearsay other than what is
contained in Chapter 11 of this book, one would have a great understanding of a problem that frequently confuses both
practitioners and students alike. The chapter deals comprehensively with hearsay evidence in the context of both criminal and civil
cases and indeed very skilfully uses both civil and criminal cases to explain and exemplify the principles under consideration.

Chapter 16 on the topic of privilege is also exemplary. It provides an extensive treatment of the issue of evidential privilege and
carefully distinguishes between the different types of privilege. It ranges from legal professional privilege to public interest
privilege and includes such important and current topics as journalistic privilege against self-incrimination. Again the authors have
little difficulty in straddling both the criminal and civil law and provide a most illuminating insight into the fundamental principles
and issues that drise in the context of evidential privilege. The range of cases considered in this context is very extensive and again,
the practice of identifying the relevant legal decisions, together with the principal facts and legal issues in that decision, greatly
assist the exposition,

This is undoubtedly a book for any serious lawyer. It has a fundamental advantage over other purportedly more comprehensive
works such as Phipson. This advantage derives from the great clarity with which complex topics are treated. The authors have
achieved such clarity while at the same time writing a book that is most comprehensive and stimutating. @

Corrigendum

In the last issue of the Bar Review, footnote 23 to the article "Contempt of Court and the Media" should have contained a
reference to "Criminal Contempt of Court - The Eamonn Kelly case considered" by Pauline Walley, Bar Review, Aprit 2000.



BarReview

Mandatory Minimum Sentences
in' 5. 15A Drug Cases.

Kiwana Ennis BL

Introduction

The law with respect to the illegal possession of drugs was significantly
affected by new provisions in The Criminal Justice Act, 1999, which
came into force on the 26th May, 1999. Section 4 of that Act inserted
a new s.15A into the Misuse of Drugs Act, 1977. This new section
introduced the specific offence of possession of drugs with a market
value of over £10,000, (often referred to as s.15A charges) and applied
for the first tire the principle of a mandatory minimum sentence with
respect to these offences. The sentence to be imposed ranged from a
maximum of life imprisonment to a mandatory minimum of 10 years,
This revealed the determination of the Oireachtas to address the issue
of the growing illegal drugs trade and to impose substantial prison
sentences for those involved.

Despite the presence of the mandatory minimum sentence, s.27(3){C) of
the Act of 1977, as amended, does leave an element of discretion to the
trial judge to impose a lesser sentence in certain circumstances. It is the
application of this discretionary element that has fed to some
interesting Court of Criminal Appeal decisions in this area. This article
proposes to analyse a number of these decisions to determine how the
new legislation has been applied by the courts and whether any clear
patterns have emerged in this area.

The Legislation

Section.4 of the Act of 1999 inserted the new section 15A into the
Misuse of Drugs Act, 1977, as follows:

{1) "A person shall be guilty of an offence under this section where -

{a) the person has in his possession, whether lawfully or not, one or
more controlled drugs for the purpose of selling or otherwise supplying
the drug or drugs to another in contravention of regulations under
section 5 of this Act, and

(b) at any time while the drug or drugs are in the person's possession
the market value of the controlled drug or the aggregate of the market
values of the controlled drugs, as the case may be, amounts to £10,000
of more."

Section 5 of the 1999 Act amended section 27 of the 1977 Act by
inserting after section 27 (3) the following subsections:-

"(3A) Every person guilty of an offence under section 15A shall be liable,
on conviction on indictment -

(@) to imprisonment for life or such shorter period as the court may,
subject to subsections (3B) and (3C) of this section, determine, and

{b) at the court's discretion, to a fine of such amount as the court
considers appropriate.

(3B) Where a person (other than a child or young person) is convicted
of an offence under section 15A, the court shall, in imposing sentence,
specify as the minimum period of imprisonment to be served by that
person a period of not less than 10 years imprisonment,

[(30) Subsection (3B) of this section shall not apply where the court is
satisfied that there are exceptional and specific circumstances relating
to the offence, or the person convicted of the offence, which would
make a sentence of not less than 10 years imprisonment unjust in all
the circumstances and for this purpose the court may have regard to
_any matters it considers appropriate, including:-

{a) whether that person pleaded guilty to the offence and, if so,

(i} the stage at which he indicated the intention to plead guilty, and
i) the circumstances in which the indication was given, and

whether that person materially assisted in the investigation of the
offence.”

This interpretation of this new section has caused much confusion in
this area. This is especially the case where the court has to determine
whether or not there are any “exceptional and specific circumstances®
within the meaning of 5.27 (3C) which would make it unjust to impose
t'h:e 10 year mandatory minimum sentence.

Caselaw

(i) Renald

The leading case in this area is the Court of Criminal Appeal decision of
The People (The Director of Public Prosecutions) v. James Chipi Renald.
This case concerned a South African national who had applied for
refugee status on his arrival in the country. A friend, whom he met in
Irefand, asked him to take delivery of a package, for which the
applicant would be paid £200. Although suspicious, he agreed and

1. Unreported, Court of Criminal Appeal, Murphy, Lavan and Budd 1. 23rd November, 2001.
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ssosequently a suitcase addressed to his friend, arrived at the
zuplicant's apartment. Pursuant to a warrant, the apartment was
szarched by the Gardai, and the suitcase was found, in which 9.3
« ograms of cannabis were hidden, with an estimated market value of
218,600. The applicant pleaded guilty in the Circuit Criminal Court to a
: 15A charge and received five years' imprisonment,

“ne severity of this sentence was appealed to the Court of Criniinal
~ppeal. In the Circuit Criminal Court, the trial judge found that this
zase came within s, 27(3C), as the applicant had made a full statenient,

sssisted the Gardai in discovering the real suspects, had no previous
tonvictions, was not a principal party in the supply of drugs and had
saly received a promise of €£200. The investigating officer gave
svidence to the effect that it was unlikely the applicant would re-
sffend and the court heard of the sad family history of the applicant.
There was also the fact the applicant was a foreigner with a very
sifferent cultural and political background. Although the trial judge did
ot specify which of the above factors in her opinion actually broL{ght
the case within s.27(3C), she imposed a lesser sentence than the
mancatory minimum prescribed by the statute.

On appeal, counsel for the applicant argued that once $.27(3B) i.e. the
mancatory minimum sentence of 10 years, was found not to apply,
then the mandatory minimum sentence should be ignored by the court
in determining the sentence. Counsel further argued that the court
should have regard to the nature, value and quantity of the drug found
i the applicant's possession, in deciding the appropriate sentence.
Counsel's first argument was based on the wording of 5.27(3C), which
provides as follows "Subsection (3B) of this section shal not apply
where.." This, it was argued, erased the mandatary minimum sentence
and therefore, the trial judge was incorrect when she proceeded to use
it as a benchmark by reference to which the appropriate sentence was
to be fixed, having regard to all the relevant mitigating factors. The
Court of Criminal Appeal, {the Court), rejected this argument. Murphy
J. stated:-

"Even where exceptional circumstances exist which would rendey the
statutory minimum term of imprisonment unjust, there was no
question of the minimum sentence being ignored. Perhaps the most
important single factor in determining an appropriate sentence is
the ascertainment of the gravity of the offence as determined by the
Oirzachtas. Frequently an indication as to the seriousness of the
offence may be obtained from the maximum penalty imposed for its
cormmission. This is  particularly true in the case of modern
legislation. What is even more instructive is legislation which, as in

the present case, fixes a mandatory minimum sentence. Even though
that sentence may not be applicable in a particular case, the very
existence of a lengthy mandatory sentence is an important guide to
the courts in determining the gravity of the offence and the
appropriate sentence to impose for its commission. That is not to say
that the minimum sentence is necessarily the staring point for
determining the appropriate sentence. To do so would be to ignore
the other material provision i.e., the maximum sentence. It would be
wrong to assume that the offence of importing controlled drugs in
excess of the prescribed amount or value will attract only the
mandatory minimum sentence, long though it may be.”

The court went on to state that where the trial judge was satisfied that
“exceptional and specific circumstances” existed which would render it

unjust to impose the mandatory minimum 10 year sentence, then he
could examine those circumstances to see whether a lesser sentence
ought to be imposed. However, the existence of such circumstances did
"not reduce the inherent seriousness of the offence.”

Counsel's second argument was that the trial judge should have had
regard to the nature, value and quantity of the drug concerned. The
Court accepted that although s. 27{3C) specified certain matters which
were material in assessing whether or not the mandatory minimum
sentence would be unjust, i.e. whether there had been a plea of guilty,
at what stage had it been made and whether the individual had
assisted the Gardai in their investigations, the legislation permitted the
court to "have regard to any matters it considers appropriate.” Counsel
on behalf of the applicant argued that regard should have been had to
the fact the drugs here were cannabis and as such it was less harmful
than other controlled drugs. The trial judge had rejected this argument
on the basis that the application of the section was determined by the
value rather than the category of the drugs involved.

The court accepted that a distinction has been made in the legisiation
for some purposes between cannabis and other controlled drugs, for
example in the sentencing of summary offences, but held that this was
an argument of "very limited value." On the one hand the court stated
that in cases where the value of the drugs, as opposed to their nature,
determined the outcome, that made this argument irrelevant. On the
other hand, it accepted that it was a factor "to which a sentencing
judge in his or her discretion might attach some limited significance.”

The court was satisfied that the trial judge had not erred in faw in
imposing the sentence of five years but felt that in all the
circumstances, it was appropriate to suspend the final two years of it.
The mitigating factors highlighted by the court were: the cooperation
with the Gardai, the absence of previous convictions, and the
difficulties the applicant would face serving a term of imprisonment in
this jurisdiction. Only the first of these reasons is specifically referred
to in the legislation, the latter two coming within the remit of matters
the court "consider[ed] appropriate.” The court could not determine
whether or not the trial judge was too rigid in her approach or whether
she did not give adequate weight to the mitigating factors, which were
present.

It was not made clear by this decision how exactly trial judges are to
approach the mandatory minimum sentence in cases where they felt
that to impose the 10 years would have been unjust. The benchmark
approach, adopted by the trial judge in this case, was neither, expressly
approved of or ruled out, however as no error in law was found, it could
be assumed that the approach was acceptable, although not the only
option open to trial judges. With respect to matters which might
amount to "exceptional and specific” factors, the court included the
consideration of the absence of any previous convictions and the
difficulties that the applicant would face in serving his sentence in thi
jurisdiction as a foreign national, as well as the specific factors set out
in the legislation. Throughout its judgment, the court emphasised the
seriousness of these cases as evidenced by the very existence of the
new mandatory minimum sentence in the legislation. However, it is tc
be noted that the Court of Appeal did suspend the final two years o
the five year sentence, even though it was held that there had been n¢
error in principle made by the trial judge.
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(ii) Duffy

The next decision of the Court of Criminal Appeal was the case of The
People (The Director of Public Prosecutions) v. John Duffy? handed
down a month after the Renold decision by the Chief Justice. This case
concerned the proprietor of a car valeting business on whose premises
£130,000 worth of cannabis resin, £10,000 worth of cannabis and 135
ecstasy tablets was found. On pleading guilty, the applicant received
one sentence of six years along with lesser sentences for other charges,
all to run concurrently.

The court examined the procedure adopted by the trial judge in
determining the sentence, which was as follows: First, he would decide
on the appropriate sentence ignoring any mitigating factors, then he
would take these factors into consideration and make the necessary
deduction. If this resulted in a sentence of over 10 years then that
would be the sentence he would impose. If, however it resulted in a
sentence of less than 10 years, then he would consider whether this
ought to be raised to the statutory minimum, having regard to the
relevant legislation. The trial judge at first considered that the
appropriate sentence was one of 20 years' imprisonment given the
seriousness of the case, however he revised this downwards to 15 years,
having heard from the applicant's counsel. The plea of guilty and lack
of previous convictions were then taken into consideration and the
sentence was raduced to six years, He finally concluded that it would
be inappropriate to increase this sentence to the statutory minimum as
there was no indication of a pattern of similar behaviour, the applicant
had pleaded guilty and had assisted the court in pleading quilty to an
additional charge for which he had not yet been returned.

The court was satisfied that this approach was essentially in harmony
with the law in this area as laid down by Murphy J., in the Renald case
(as quoted above). It stated that although other approaches may also
be correct, what was important was that in assessing the appropriate
sentence the trial judge took into account the statutory minimum, “as
he was not only entitled but bound to do” , reiterating the point that
even where "exceptional and specific circumstances” are found to exist,
the mandatory minimum sentence was never to be ignored.

The court did comment that had the trial judge stuck with his original
sentence of 20 years' imprisonment minus the mitigating factors, that
this would have been too high. However, the reduction to 15 years and
the following deductions made for the plea of quilty and the lack of
any previous convictions found favour with the Court of Appeal. The
court concludec with a remark emphasising the seriousness of this type
of offence, stating that "[t]hose who undertake this trade must be left
under no illusions as to the consequences for them when they are
brought to justice.”

(iii) Hogarty

The decision of The People (The Director of Public Prosecutions) v. David
Hogartys, was delivered on the same day by the same court as the

Duffy case. The law, as set out in Renald by Murphy J., was again
endorsed by the court. Here the applicant had been involved in making
deliveries of drugs for around three months prior to his arrest. The
drugs here consisted of two consignments of cannabis resin with a
market value of £100,000 each. The applicant was to receive £150 for
fis role in the deliveries. The applicant pleaded guilty in the Circuit
Criminal Court and received two sentences of six years and six months,
to run concurrently. The trial judge had set out exactly how he
approached the case:-

*I have taken the view, since this particular piece of legislation was
introduced, that the court in dealing with these matters is effectively
looking at a sentence of 10 years' imprisonment in relation to the
person pleading guilty to such offence. But that in cases where a plea
of guilty has been entered and where there has been cooperation,
that that is a factor that the court can use to reduce that 10 year
tariff.”

I so far as this passage could be taken to mean that a person convicted
of this type of offence should be sentenced to 10 years' imprisonment
unless a plea of guilty was entered and there was cooperation with the
investigation (which would then render a lower sentence appropriate),
the Court of Appeal was satisfied that such would be "an erroneous
construction of the provisions.” The court's view was that "it is clear
that the legistature envisaged that a sentence in excess of 10 years,
including a sentence of imprisonment for life, may be imposed in
respect of such offences.” However as such an approach, although
efroneous in point of faw, was to the benefit and not the detriment of
the applicant, it did not constitute a ground on which the court felt it
could interfere with the sentences actually.imposed and therefore, the
court found no error in principle. It also found that every allowance
had been made for the applicant's plea of guilty, his cooperation with
the investigation, his lack of previous convictions and his particular
family circumstances (he had a long standing relationship with his
girlfriend and two children). The importance of the role of couriers in
the facilitation of the illegal drugs trade was again emphasised by the
caurt as was its own role to uphold the policy behind the legislatior.
Again, although the seriousness of this type of offence was emphasised
by the court, it was still reluctant to impose the statutory minimum
sentence of 10 years.

(iv) Benjamin and Peyton

Two more decisions in this area were handed down by the Court of
Criminal Appeal ex tempore in January, 2002: The People (The Director
Of Public Prosecutions) v. Karen Benjamint and The People (The
Director Of Public Prosecutions) v. Mark Peytons.

In the Benjomin case, the applicant had been sentenced to 10 years'
imprisonment by the trial judge, who himself certified the case fit for
an appeal on the basis that duc to the cooperation given by the
applicant to the Gardai, a major drug dealer was apprehended. The
actual facts of this case were not given in much detail in the judgment
of the Court of Criminal Appeal, however a passage from the trial judge

[ZANRC NI N

- Unreported, Court of Criminal Appeal, Keane C.J, 0'Migyins and Butler 1., 21st December, 2001,
Unreported, Court of Criminal Appeal, Keane CJ., O'Higgins and Butler 1), 21st December, 2001
. Ex tempore, Court of Criminal Appeal, Denham, Johnson and O'Suitivan JJ., 14th January, 2002,
. Ex tempore, Court of Criminal Appeal, Denham, Johnson and Q'Sullivan JJ., 14th January, 2002,
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was quoted outlining some of the circumstances of the case. It involved
a South African national, found to be a very vulnerable person: with
little to gain from the crime. We were told the amount was
“corsiderable”, but not the actual amount involved, The trial judge
went on to say that had he the power to do so, he would, after
imposing a 10 year sentence, review it within one year with a view to
suspending the balance, having taken into consideration any time
already served. He was also of the opinion that it would not be in the
best interests of this woman to deport her to South Africa as that could
lead to "grievous consequences” for her. The applicant appealed the
severity of this sentence on a number of grounds including the failure
of the trial judge to take into account the relevant factors. These
factors were in particular, that the applicant had made a full admission
on arrest, that she had behaved in a manner as set out in the transcript,
her plea of guilty at the earliest opportunity, that she played only a
small role in the operation as a courier with little prospect of earning
much money, she had a history of depression and the fact that she had
no previous convictions. In her judgment, Denham J. outlined the law
in this area and referred to the earlier decisions of the Court of Criminal
Appeal in Renald, Duffy and Hogarty. Firstly, she determined what the
appropriate sentence should be, given the seriousness of the offence.
As it was not at the top end of the scale, she decided that the sentence
of 10 years would be appropriate. The next step was to examine the
particular circumstances of the case in light of the law in general and
in light of the relevant legistation. With respect to the law in general,
the plea of guilty attracted a deduction of one third, which brought it
below the statutory minimum. This meant a further analysis must be
made with respect to the-legislation. As far as the statutory minimum
sentence was concerned, the Court was satisfied that it would be unjust
in all the circumstances to impose a sentence of 10 years in this case
and so it came within s.27(3C) of the legislation. The early and
consistent plea of guilty having already been considered, the Court
referred to "all the exceptional factors which appear in the transcript”
being taken into consideration. Although these factors were not listed,
presumably this referred to the cooperation the applicant had given the
Gardai with respect to their further investigations. The Court also
found relevant the fact that the applicant only had a small role to play
and received a limited amount of money, that she had a psychiatric
history and had no previous convictions. The fact that the drug in
question was cannabis was found only to be of limited relevance, in
accordance with the judgment of Murphy 1, in the Renald case. The
Court considered that in light of the foregoing, the sentence ought to
be reduced to a sentence of five years with the final four years being
suspended. 1t highlighted again the importance of the applicant's plea
of guilty along with her cooperation with the Gardai investigation as
the reasons for their decision. '

The Peyton case concerned a very different type of applicant who had
been sentenced to 12 years imprisonment for the possession of £30,000
worth of ecstasy tablets. In this case, the applicant was found to be
involved in the drugs business, had been known to the Gardai for the
last =0 years and could not be described as a mere courier (as in the
previous cases). The trial judge accepted that at the time the applicant
had committed the offence, he had been suffering severely from

withdrawal symptoms and this had been a substantial factor leading to
the offence. Referring to the rehabilitation course the applicant was
undergoing at the time of sentencing, the trial judge stated that he did
not have the power to sentence the applicant to carry out this course,
but rather his only option was to send the applicant to prison.
According to the Court of Criminal Appeal, this offence would have
attracted 16 years with the plea having the effect of reducing it to 12
years. On examining the circumstances of this case, the Court felt that
the trial judge had made no error in principle in the imposition of a 12
year sentence. The Court noted that whereas it did possess a degree of
discretion in tight of the legislation, this did not include "restorative
justice in conflict with the legislation", thus rejecting the idea of a
sentence of drug rehabilitation.

These two decisions highlight some of the factors (not specified in the
legislation) that the court will consider relevant in deciding whether it
is unjust in all the circumstances to impose the mandatory minimum
sentence. These factors are; the actual role that was played in the
operation, the vulnerability of the accused and whether they are a
foreign national. Even though the role of couriers was considered to be
very serious as stated in the Duffy and Hogarty cases, in practice the
court does not seem keen to impose the mandatory minimum in such
cases and appears amenable to bringing them within the scope of
5.27(3C). This was particularly apparent in the Benjamin case where the
applicant received what can be considered a lenient sentence despite
the fact that the courts regularly emphasise that "those who willingly
enter into the trade for financial reward ... cannot expect to receive
anything but severe treatment from the courts"( per Keane CJ., in
Hogarty). However, when it comes to the so-called bigger players in the
drugs world, the court adopts a more rigid approach, seeking (it would
seem) to more heavily penalise those who organise and profit most
from the drugs trade,

(v} Heffernan

In The People (The Director of Public Prosecutions) v. Fdwarc
Heffernant, the Director of Public Prosecutions brought an appeal
against the leniency of the sentence, pursuant to s. 2 of the Criminat
Justice Act, 1993. The applicant had pleaded guilty to a s.15A charge of
possession of drugs which had a market value of €18,000. He was
sentenced to two and half years’ imprisonment. In the court's
judgment, Hardiman J. accepted that the trial judge had made an errol
in principle. The court found that the weight the trial judge gave to the
mitigating factors in the case was not excessive. In reducing the
sentence from the minimum of 10 down to four years, it was notec
that this adequately reflected all of the mitigating factors present ir
the case. The problem arose when the trial judge then proceeded tc
further reduce the sentence to two and half years by "[h]aving regar
to the matters that | have determined in mitigation." The court founc
that the trial judge could only have been referring to the matters whict
had allowed him to bring the case within the remit of s. 27(3C). Tht
sentence of four years was considered to be appropriate in th
circumstances of the case and the court substituted that for the

6. [x tempore, Court of Criminal Appeal, Hardiman, Carroll and Peart 1), 10th October, 2007,
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original two and half years sentence. The Court of Appeal did not go
into the facts of this case so we do not discover what were the
mitigating factors. However, a sentence of four years was still
considerably less than the mandatory 10 year minimum. Hardiman J.
stated in the judgment that the effect of the legisiation was "to
trammel judicial discretion” in cases like this one. He also seemed to
question the wisdom of the Qireachtas in imposing mandatory
minimum sentences, and stated that the Oireachtas had

"for reasons that seem to them sufficient, indicated a minimum
sentence of a substantial nature in respect of these offences. They
have presumably, in doing so considered the fact that such sentences
might be regarded as harsh in certain circumstances and on certain
individuals. In this Court we have to attend to the determination of
the Oireachtes as expressed in the statutory language and not permit
it to be gairsaid except in circumstances which the statute itself
envisaged.”

This is the clearest criticism of the legislation in this area, suggesting
that mandatory sentences can result in undue hardship on certain
individuals. However Hardiman J. noted that no doubt the Oireachtas
had considered this point and, he accepted {albeit, it would appear,
with some reluctance} that thereafter, it was the role of the courts to
apply the terms of the legistation as set out in the statute.

In this case, the four year sentence was still considerably less than the
mandatory minimum and yet there was a sense that this may have been
unduly harsh on the applicant. However we do not have the facts of
the case to determine exactly how. 1t would be interesting to see if the
actual circumsiances were such as to warrant a less lenient approach
than that adopted in the Benjomin case or whether it was a case where
the Court actually applied the legislation more stringently.

(vi] Dunne

In The Peaple (Director of Public Prosecutions) v. Rachel Dunne?, the
applicant had received a sentence of seven years' imprisonment having
pleaded guilty to possession of £570,000 of heroin. The appeal was on
the basis that the trial judge erred in principle in two respects. Firstly,
it was argued that she had undue regard to the statutory minimum
sentence of 10 years by using it as her benchmark and secondly, that
she erred by refusing to allow the sentence to be listed for review,

On the first pcint, the Court of Criminal Appeal noted that this case
was determined prior to the Hogarty judgment. Finlay Geoghegan J.
referred to the passage of Chief Justice Keane where he stated that
using the 10 year minimum sentence as a sentencing benchmark was
not the correct construction of the statutory provisions insofar as the
legislature envisaged a possible maximum sentence of life. However as
the approach adopted by the trial judge was again in the applicant's

favour, it did not provide a ground upon which the Court could
interfere with the sentence actually imposed.

The second ground of appeal was an important point and had not been
raised in the Court of Criminal Appeal before. Section 27(3G) of the
Misuse of Drugs Act, 1977 (as inserted by s.5 of the Criminal Justice
Act, 1999) states that:-

“In imposing a sentence on a person convicted of an offence under
section 15A of this Act, a court-

(a) may inquire whether at the time of commission of the offence
the person was addicted to one or more controlled drugs, and

(b) if satisfied that the person was so addicted at that time and that
the addiction was a substantial factor leading to the commission of
‘the offence, may list the sentence for review after the expiry of not
less than one-half of the period specified by the Court under
subsection (3B} of this section.”

The Court of Appeal was of the view that the trial judge took the
carrect approach in her interpretation of this issue. Finlay Geoghegan
J.noted that the wording of the section confined the listing for review
to the cases in which the trial court had imposed the mandatory
minimum sentence as set out in $.27(3B). The judge went on to
highlight the fact that prior to the Supreme Court decision in the case
of The People (The Director of Public Prosecutions) v. Finn®, it had been
the general practice of many judges to impose reviews as part of the
sentence and therefore, it may well have been that the legislature was
merely trying to clarify that where the crime had been committed by
ah addict, cases which had received the statutory minimum were still
entitled to be listed for review after one half of the sentence had been
served,. The Finn decision however, which was delivered post the Act of
1999, held that the practice of imposing reviews as part of the sentence
should be discontinued. So although it may have been assumed that
such a general power existed at the time of the legislation, in the
absence of any express provision following the Finn case, the trial court
could not impose a provision for review as part of the sentence. Finlay
Geoghegan J. stated that:-

"Subsection 3G in its terms only gives a court power to do so where
~a minimum sentence provided for in subs. 3B is imposed by the court
as was not done in this case.”

he court found that the trial judge was correct in determining that s.
7(3B) should not apply as the applicant had readily admitted
ossession, pleaded guilty and co-operated with the Gardai. The
pplicant’s personal and family history were also taken into
pnsideration. As s.27(3B) did not apply, the trial judge had no power

oL TS Ny =

—

© impose a review as part of the sentence,

—

nis judgment highlights the anomaly in this area brought about by the
Finn decision. In practice, if an addict receives the minimum 10 year

7. Unreported, Court of Criminal Appeal, Hardiman, O'Sullivan and Finlay Geoghegan 1), 17th October, 2002,

8. [2001] 2 L.R. 25.
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sentence, he can have his sentence listed for review after five and this
could result in his release at that stage. This means that a person upon
whorn the statutory minimum sentence is imposed because it is not
"unjust” in the circumstances, may serve less time than someone who
had, at the time of sentence, received the benefit of 5.27(3C) because
of the mitigating factors in his case.

Conclusion

In determining the appropriate sentence, the Court of Appeal has not
laid out a specific approach and has left this to the discretion of the
trial judge. However, some guidelines have been established. It has been
determined that it is inappropriate to use as a benchmark the
mancatory minimum sentence where to do so would be to ignore the
presence of the maximum sentence of life imprisonment. Thus, a trial
judge should not work from the premise that unless there has been a
plea of guilty, a 10 year sentence should be imposed. Also, once the trial
judge takes the view that s.27(3C) applies, he cannot then ignore the
mandatory minimum sentence -- it can be appropriate in these
circumstances to use the 10 year figure as a benchmark, although this
is not the only approach - the key factor is that the seriousness of the
offence is reflected in the sentence,

A review of the decisions of the Court of Criminal Appeal, shows that
the majority of the cases are brought within the terms of s27(3C) In
Renaid, the sentence was left at five years but the final two were
suspended on the basis that the sentence seemed excessive in all the
circumstances. In Duffy and Hogarty, the sentences were left
unchanged at six and six and half years, respectively. The Benjomin case
led to the most extreme reduction by the Court, down from the
statutory minimum to five years with the final four suspended in light
of the exceptional circumstances. In Peyton the applicant's sentence of
12 years was left unchanged, as the applicant was involved in the deugs
business. The Director of Public Prosecution's appeal against leniency in
Heffernan fed to an increase in the sentence from two and a half years
to four years, in circumstances where it would seem the trial judge gave
the mitigating factors a double effect in reducing the sentence. In
Dunne, the Court was unwilling to interfere with the discretion of the
trial judge and left the sentence at seven years.

Six out of seven of the above cases received sentences under the
statutory minimum. So even though it was at pains to assert that no
leniency would be tolerated in this area, the Court of Criminal Appcal

has showed a general reluctance to impose the mandatory minimum
sentence in practice. On the one hand, the discretionary element of
5.27(3C) leads to uncertainty in the area. On the other hand, not to
allow such discretion could lead to great injustices. As far as the
“exceptional and specific circumstances” are concerned, it is clear that
the Court has placed a clear emphasis on the importance of the plea of
guilty and any cooperation given to the Gardai, two factors specified in
the legislation. However other factors which may be taken into
consideration as the trial judge deems appropriate, seem to include, the
timing and nature of the plea, whether the cooperation vielded any
results, the actual role played by the person, the amount, and to a
limited extent, the type of drugs involved, the individual's family and
personal circumstances, nationality, any pattern of behaviour and
whether there are previous convictions. The trial judge can therefore
attach certain weight to the circumstances of the case as he considers
appropriate and this can lead to sizeable differences in approach by
each trial judge. However a “"one size fits all approach” is clearly
undesirable in an area where there is such a discrepancy between the
different roles an individual may play.

In general, there can often be a wide variation in the sentences actually
imposed with respect to the same crimes, depending on the
circumstances of each case. It would seem that this remains the case
even where the Oireachtas has specifically endeavoured to legislate
against it. The fact that the court has a residual discretionary power
and is entitled to take into consideration "any matters it considers
appropriate” as per s. 27(3C), is probably what saved the provisions
from any constitutional challenge, according to Professor Thomas
O'Malleys. He has also stated that what was really introduced by the
legislation was, "presumptive sentencing” rather than mandatory
sentencing. This accords with the view that the concept of mandatory
sentencing has only a limited part to play because of its inflexibility.
Perhaps, then, the Oireachtas should only go so far as to provide
sentencing guidelines, leaving a large measure of discretion to the trial
court, which has the benefit of hearing all the evidence in each
individual case.

A final point should be made with respect to the question of reviewing
sentences. It would seem appropriate that this should be addressed by
the legislature in order to ensure that those sentenced to the statutory
minimum are not more favourably treated than those who fall withir
the remit of s. 27(3C), due to the mitigating circumstances of their

case. @

9 Sentencing Law and Practice, al p. 1072
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The "Internal Protection Alternative"

in the Irish asylum process

Sheila McGovern BCL, LLM*

Introduction

Practitioners in the field of refugee law will be familiar with the
concept of “Internal Protection Alternative"(IPA} (also referred to as
Internal Flight Alternative (IFA)). The concept is founded on the notion
that an asylum seeker should not be recognised as a refugee if
protection is available to him/her in some part of hisfher country of
origin,

There is no reference to IPA in the 1951 Convention relating to the
Status of Refugees (hereinafter referred to as the CSR51). No express
provision is made for the exclusion from Convention refugee status of
persons able tc avail themselves of meaningful internal protection,
Some argue that the notion represents an invention by states to deny
refugee status and protection.2 Others are of the view that the concept
is inherent in tae Convention definition of refugee, since, a refugee
within the meaning of the Convention must be fleeing persecution in
his/her country of origin, not merely a part or region of that country.
The determination as to whether of not there is an IPA is considered to
be integral to the determination as to whether or not a claimant is a
Convention refugee In the past decade or so, the concept has become
well established in national jurisprudence of states which are party to
the CSR51.

The United Naticns High Commissioner for Refugees (UNHCR) holds the
view that the concept “rests on understandings which are basically at
odds with those underlying the fundamental refugee protection
principles."s Despite this fact and the fact that UNHCR does not
recognise the notion as a "principle” of refugee law, it does accept that
it can be a factor or possibility to be analysed in the course of status
determination in some individual cases. Moreover, UNHCR's Handbook
on procedures and criteria for determining refugee statuss does refer to
the possibility of a person seeking refuge in another part of their

country of origin. Paragraph 91 of the Handbook provides that: "The
fear of being persecuted need not always extend to the whole territory
of the refugee’s country of nationality. Thus in ethnic clashes or in
cases of grave disturbances involving civil war conditions, persecution
of a specific ethnic or national group may occur in only part of the
country. In such situations a person will not be excluded from refugee
status merely because he could have sought refuge in another part of
the same country if under all the circumstances it would not have been
reasonable to expect him to do so." lemphasis added) The test of
“reasonableness” is applied to IPA assessments in many jurisdictions.”

The main aim of this article is to present the findings from empirical
research carried out by the author specifically addressing how the
nation of IPA is being applied in practice in Ireland. As part of this
research, an analysis of asylum-seekers' files (50 files in total} was
undertaken between May 2002 and October 2002.¢ When sourcing
cases, on average, one out of every four cases examined contained a
reference to the possibility of internal relocation, The cases involved
applications from 19 different countries.s

The paper is divided into two main sections:

{1) The Concept of Protection - Part 1 includes an overview of the
reasonableness” test applied to IPA by many jurisdictions. Alternatives
to the reasonableness approach, such as the Michigan Guidelines and a
braader human rights based approach are examined. We also examine
the place of IPA within the refugee definition in Art 1A} 2 of the
CSR51.

=

(2). Substantive and Procedural issues - Part 2 covers issues of a
substantive and procedural nature which surround the subject of IPA
and which are evident also in the cases examined for the purposes of
this article.

"The quthor is also a practicing soficitor with the Cork Refugee 5.

Legat Serviee,

1. Where possible the author uses the label IPA a5 it is
considered to reflest best the underlying importance of
protection. Refererce to IPA where used, is not to be
understood to connote adoption of the Michigan Guideline

UNHCR Handbook on Procedures ard eriteria for 4.

determining refugee status, recdited, Geneva Tanuary 1992,
Afthough not binding on states the handbook is considered
a "legitimate aid to intespretation of the Convention.” See
Vilerie Zgnat'ev v The Minister for Justice, Equality end
love Reform, Judicial Review 2000 No 533, Fianegan J

approach. See infrs Fn 57 6. This paragraph did not introduce the Internal Hight

2. Deploying conceptr within the interpietation of the CSRS) Altermative. Rather it is considered to have been introduced
which narrow its applicabifity - concepts such as the "safe 35 2 reaction 1o its less than careful application. Sec De
country of origin”, “safe third country” and "Internal Moffarts G, "Refugee Status and the ‘Inter ight 9
Protection Aternative” - represent indirect offorts to Alternative’ in "Refugee and Asylum Law: A sessing the
"regionatise” and "iaterna refugee movenients. Seape for Judicial Protection, Intern FAssociation of

3. Rosarotnom v AEN1997] 15C 706, 709 1 {CA) Refugee Law Judges, Second Conference, Hiimegen,

4. UNHCR Position Pager “Relocating intematly 4 3 Janwary 9-13, 1997, p 128
Reasunable Alternative 1o Seeking Asylum - {The so-calicd 7o dndluding Austealia, Austria, Canada, France, the

“Internal Fight Alternative” or "Relscation Principic’)
February 1999

Hetherlands, the United States and the United Kingdom.

The files were sourced randamly from the Refugee Legal
Service. 50 asylum scekers gave their written consent (o
use information in their files for the purposes of the
rescarch. The files covered asylum applications made in
2000, 2001 and 2002, 78 cases were, at the time af
analysing the files, at Ist instance stage. 22 cases had been
decided at second instance, One applicant was granted
refugee status at st instance stage and five applicants at
second instance.,

Higeria, Croatia, the Czech Republic, Lithuania, Moldovs,
Russia, Stovakia, Estania, Demneratic Republic of the Conge
(DRC]. Cameroon, Albania, Sierra Leone, Kosova, Paland,
Ukraine, Togo, Algeria, Georgia and Afghanistan. The
concept was more frequently invoked in the case of certain
cauntries of origin (Migeria, Croatia, Crech Republic,
Lithuania, Moldova and Russia).
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The findings from the case-study of Irish legal practice (hereinafter
referred to as the case-study) are presented throughout. As a
background to this study, we will first examine the history of IPA in
asylum determinations in Ireland to date.

The Irish law on IPA is unsettled. It is not referred to in the law relating
to refugee status (The Refugee Act 1996, as amended). Since July
2002, when a revised version of the guestionnaire’ issued by the
Refugee Applications Commissioner (RAC) to applicants. applying for
asylum came into use, the concept is specifically referred to, in terms
of "past flight". Question 33(a) of the questionnaire reads: "Have you
ever moved to a different town or village or to another part of your
couniry to avoid the persecution you fear? Q33(b): If Yes, please
provide details.12

Both the Refugee Appeals Commissioner and the Refugee Appeals
Tribunal are currently in the process of drawing up guidelines on the
subject of IPAYS The RAC has indicated that its current approach
regarding the application of IPA derives from Paragraph 91 of the
UNHCR Handbook. Its inguiry includes (but is not confined to) whether
the applicant can be safely and legally returned to the IPA area; the
likelihood of serious harm in the IPA area (whether for a convention
reason or not); personal factors such as age, gender and state of health;
and the durability of the protection. In line with paragraph 196 of the
Handbook, ™ it is scmetimes the case that it is entirely up to the RAC to
establish all the relevant facts regarding that area or those areas of a
country which may provide an [PA.15

The Refugee Appeals Tribunalis takes note of the UNHCR Position
Paper'? on this topic but is cognisant of other views, such as the
Michigan Guidelines,s '

There has been no court case to date specifically addressing the issue
of internal relocation and consequently no guidance has been given by
the judiciary on this matter.'® There have been a number of judicial
review cases that have dealt with the question when applying for leave.
Issues such as the requirement to give notice and the reasonableness of
relocation in light of factors such as age and health have been raised.
However such cases were settled and have no value as precedents.

The Concept of Protection

The Reasonableness Test

In assessing the viability of an IPA, the question arises as to what the
notion of protection in an IPA implies. UNHCR states that the [PA must
offer a habitable and safe environment, free from the threat of
persecution, where the person can live a normal life, including the

exercise and enjoyment of civil and political rights, together with
family members, in economic, social and cultural conditions
comparable to those enjoyed by others ordinarily living in that
country20 As the notion became more frequently invoked in asylum
determination procedures, UNHCR recognised the need to provide a
tool for assessing claims. The aim of its 1999 Position Paper? on
internal relocation was to provide such a tool. It is proposed in the
position paper that an objective assessment of the situation in the
proposed alternative site must be made. Relevant factors will include
the actual existence of a risk free area, which must be stable, accessible
and fit for habitation (ie; persons living there must not have to endure
undue hardship or risk). In addition it has to be demonstrated that, in
all the circumstances, it would be reasonable for this asylum-seeker to
seek safety in that location. In assessing this guestion of reasonableness
UNHMCR recognised the impossibility of defining all considerations and
circumstances to be taken into account. However, a list of issues which
may be explored is provided which includes factors such as age, sex,
health, family situation, education, past persecution suffered and its
psychological effects.

At EU level, steps are being taken to finalise {during the current Greek
Presidency) the proposal for a Refugee Qualifications Directive2? which
establishes an EU-wide definition of basic IPA principles, embodying
the reasonableness test.?s

There exists a considerable amount of jurisprudence which expands on
the meaning of reasonableness and how the test is applied in practice,
In Canada, for example, the Federal Court has provided general
guidance when assessing the reasonableness of an [PA.2% such as:

* There must be some discussion of the regional conditions which
would make an IFA reasonable;

The presence or absence of family in the IFA is a factor in assessing
reasonableness, especially in the case of minor claimants:

A destroyed infrastructure and economy in the IFA and the stability
or instability of the government that is in place there are relevant
factors;

An IFA is not reasonable if it requires the perpetuations of human
rights abuses;

There is no onus on a claimant to personally test the viability of an
[FA before seeking protection in Canada.

In the UK case of Karanakaran?s the Court of Appeal made clear that
the test is a stringent one. "Although this is not the language of
“inability” with its connotation of impossibility it is still a very
rigourous test. It is not sufficient for the applicant to show that it
would be unpleasant for him to live there or indeed harsh to expect
him to live there. He must show that it would be unduly harsh.” Brooke
U stated that the decision-maker, in answering the question as to

10, Refugee Act 1996 - as amended by The immigration Act 1999 14,
fictand the Hlegal Imvgrants (Trafficking) Act 2000

it Minformation Questionnzire for Refuger Status Application
ssucet by the Office of the Refug ations Commissiones

12, The “act that question 33 in the Questionnaire is posed in terms 15,
of past flight reinf he erioeous idea that the notion is 16,
pricanly concened with past flight and that there is an onus 7
on goplicants o seek protection within their own country of 8.
ongin prior o yeing abroad.
13, The RAT does not propose 1o issue aty position paper pending a 19 See suprg, B 13
reply from the Supreme Court to the following question which 200 UNHCOR: The Intemational Pro

has heen certified to the court - whelker the RAC and RAT are

Extract from para. 196 "While tie burden of proof in principie
rests on the apphi

licant, the duty te ascertain and evaluate all the

Richigan Journat of Inlemationad Law 131

ction of Refugess “Interpreting
icle 1 of the 1951 Convention Rel

persons as refugees or 45 persons who otherise need
international protection, COM (2001) 510

23, Article 10.2 provides that: “In examinir q whethe

nably retumed to another part of g
- Member States shall have regard to the seeurity political ang
social cireumstanees prevailing in that par sy,
including respect for buman rights and to the peisonal
cireumstance Cncluding age, sex, health, family
situgtion and ethniy, cultural and social links.* {emphasis added)

24, Interpretation of the Convention Refugee Definition in the Case
Lavs, IRB Legal Services tmmigration and Refugee Board,

an applicant
ountry

wirhge.cafenfaboutficgaifpapersforedeffindex_c m
25 Reronakaran v Secectary of State for the Home Department,
{2000} 3 AILER 449
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whether it would be unduly harsh to expect the applicant to settle in
the IPA "may have to take into account the cumulative effect of a
whole range of disparate considerations."26

From the case-study carried out, it is not clear what guidelines are
being used by decision-makers. Ninty percent of cases make no
reference to guidelines on IPA. Where specific reference is made,
decision-makers refer to UNHCR's 1999 position paper.2? In these cases
however, the guidelines are not applied fully - in terms of country
profile and an analysis of the claimant's personal profile. Reasons
provided by applicants when asked why they had not internally
relocated before seeking asylum abroad (eg, safety, age, fanguage
difficulties, no family, religious conflicts, registration problems,
accommodation problems) are not addressed in reports. Few cases make
any reference to the claimant’s personal profile/circumstances, such as:
age,?® sex, health, family situation, language abilities, education and
work background, ethnic and cultural group, religion,2s political and
social links, social or other vuinerabilities.30 Nor does it appear that
factors relating to the particular political, ethnic, religious and other
make-up of the claimant's country of origin are adequately taken into
consideration. Issues such as the potential reach of the agents of
persecution, new risks of persecution and conditions which might Jead
to indirect refoulement were absent from assessments.

In terms of accessibility of the IPA, no case examined in the case-study
makes any reference to the ability of the applicant to access the IPA
physically or practically. In a number of cases, information is provided
on the fact that the law provides for freedom of movement to travel
internally in the country of origin, Assessors conclude from this
information that it would not be a problem for the claimant to
relocateflegally access the [PA. Such conclusions are drawn even where,
in certain cases, a thorough reading of the country of origin
information reveals difficulties to relocate in practice.

The Michigan Guidelines

The "reasonableness” test constitutes a circumstantial and flexible
approach. Among the major criticisms of the test is the fact that its
application has lead to inconsistent and ad-hoc decision-making.3 The
standard appears to be open to mixed interpretations since what one
decision-maker may consider reasonable may not be for another.3? The

Michigan Guidelines3 adopted in 1999 emerged from the concern that
the "reasonableness” test is too vague, arbitrary and open to subjective
interpretation.

The Michigan guidelines propose a more methodical and legally
defensible approach, removing the need to introduce the question of
reasonableness altogether. The only country to adopt the Michigan
Guidelines to date has been New Zealand.3+ A four part inquiry into
the viability of an IPA is proposed.s The inquiry must be preceded by
an assessment of the well-founded fear of the claimant in the region
from which sfhe has fled. If it is ascertained that there exists a risk of
persecution in that region, then the [PA inquiry follows.

According to part four of the inquiry, the sufficiency of protection in
the 1PA should be measured in relation to the duties asylum states owe
to Convention refugees under articles 2 - 33 of CSR51. This approach
has been criticised, inter alia, as representing an overly narrow
benchmark.3s A broader human rights based approach has been
atvocated as an alternative.3” It has been suggested that the
benchmark should be whether the claimant’s basic civil, political and
socio-economic human rights, as expressed both in the refugee
convention and other major human rights instruments, would be
protected.’s

In the context of the international debate on the appropriate test to
apply to IPA assessments, the Michigan Guidelines represent a step
forward, particularly in establishing the link with the notion of indirect
refoulement3® and a human rights based approach (even if the
narrowness of the latter approach is open to criticism). It is noteworthy
that since New Zealand has replaced its reasonableness test with the
IFA inquiry as faid down in the Michigan Guidelines this has led to far
more consistent decision-making and a more meaningful inquiry, as
both the decision-maker and the refugee claimant know precisely what
is atissue.%0 Adoption of the Michigan guidelines approach can lead to
a harsher result than under the "reasonableness" approach. However,
the merit in setting more parameters is not to tie decision-makers to a

niechanistic approach but to ensure that their decisions do not
overlook relevant factors.42
Diverging viewpoints exist not only as to the appropriate test to apply

n IPA assessments but also regarding in what part of the refugee
finition the issue of IPA arises.

o
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Two-Pronged Approach v Holistic Approach

The refugee definition in Art 1(A)2 of the CSR51 comprises two: key
clauses: the well-founded fear clause {owing to a well-founded fear of
being persecuted for reasons of race, religion, nationality, membership
of a particular social group or political opinion) and the protection
clause (is outside the country of his nationality and is unable or owing
to such fear unwilling to avail himself of the protection of that
country.) 43 There is not a consensus of opinion regarding in what part
of the refugee status determination the issue of state protection, and
by extension IPA, arises. Some, including UNHCR, regard the
availability of state protection as part of the consideration of the well-
foundedness of fear.ss This is what is known as the "holistic approach”.
If protection is available, either in the original area or the IPA, then the
fear is not considered "well-founded” and refugee status is denied. The
UNHCR 1999 Position Paper on internal relocation supports this view

Others hold the view that to collapse protection considerations into the
well-founded fear element makes the protection aspect of the
definition largely superfluous.ss Once it is established that a person has
a well-founded fear of persecution in one part of a country (Region A)
it is considered illogical to suggest that because that person can be
protected in another part of the country (Region B) this fact negates or
allays that fear. Consequently it is postulated that the IPA analysis
should be located in the "protection clause”. This is referred to as the
"two-pronged approach.”7 This approach is adopted in the Michigan
Guidelines.

The holistic approach has been criticised for two main reasons, namely:
“country-wide persecution” and "short-cutting.”

Country-wide persecution: where it is considered that an
applicant’s fear will not be well-founded if it is reasonable to
relocate to another part of her country, then it could be insisted
upon that she show not only a well-founded fear in her home area
but throughout her country of origin (ie country-wide).

Short-cutting: The holistic approach is also considered to
encourage decision-makers to pre-empt the analysis of well-founded
fear in the first region by moving dircctly to the question of an |PA
before examining the nature and basis of the claimant's fear - in
other words used as a short-cut to by-pass the determination of

refugee claims, 48

From the case study it appears, in the majority of cases, 9 that assessors
are not clear as to when the issue of [PA should be raised. In the case-
study, no case concludes that there is a well-founded fear of
persecution in one area and then goes on to logically address the
question of IPA. There is evidence of short-cuttingso on the guestion of
IPA. Assessors address the notion without fully addressing the issues
which should precede such an inquiry (i.e is the fear well-founded, is
the danger feared tantamount to persecution, is there a Convention
reason, ete..).

Considerable controversy also surrounds the question as to who can
afford protection in the IPA.

Who must provide protection?

In essence, the question is whether only a "State" {de jure) should
provide protection or whether it can be provided by de facto state
authoritiess! {eg non-governmental organisations, organised entities
possessing control aver territory and resources, ete..)s2 The crucial point
to be addressed is whether the entity can provide meaningful
protection, ie protection that is durable, organised, effective and stable.

Substantive and. Procedural Issues

Manifestly Unfounded/Accelerated Procedures

In most instances, IPA will require an in-depth examination to establish
whether the persecution faced by the applicant is clearly limited to a
specific arca and whether effective protection is available in another
part of the country. In many countries in the European Union, the
existence of an IPA can constitute a reason for the authorities to
declare the application manifestly unfounded.s3 It is generally among a
number of factors which results in the case being processed under
accelerated procedures. UNHCR holds the view that due to the
complexity of the issues involved, the concept of internal flight
alternative should not be applied in the framework of accelerated
procedures.s4 in the case study, the notion of internal flight is raised in
one case, in the report at first instance deeming the case to be

manifestly unfounded.

43 See Homvath v Secretary of State for the Home Deportment recital o
{2001] 1 AC 459
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Presumption against the Viability of an IPA

In the case whwere the agent of persecution is the State or is sponsored
by the State it is generally felt that this should give rise to a strong
presumption against finding that protection exists in an alternative
site. In its 1999 position paper UNHCR however states that this
assertion deserves a caveat in the sense that the presumption that state
agents are able to act throughout the territory under the state's control
is a rebuttable one. In the case study, one case concerns persecution
by an agent of the state. No reference is made to a presumption against
the use of IPA and whether or not, in light of the facts, it has been
rebutted.ss

Application of the Test- Past/Present?

There are varying positions as to the importance to be attached to
whether the applicant sought safety in another part of his/her country
of origin before secking surrogate protection abroad. In practice, this
issue is relevart to the designation of cases as manifestly unfounded
within the European Union.ss UNHCR states that the determinative
consideration is "whether the asylum-seeker could reasonably live
safely in the re‘ocation site now and for the foreseeable future and not
primarily whetner that site was an "alternative” at the time of flight.
..The existence of the alternative at the time of flight will, nonetheless,
be a relevant consideration in considering the claim in its entirety but
in a practical sense, the time of decision and the time of return are
more important.” s

In more than 60% of the cases examined, the concept of an IPA is
invoked in terms of assessing whether the applicant sought an IPA
before coming to treland. Assessments focus on asking the applicant
why sfhe did not seek safety in another part of hisfher country rather
than going abroad to seck asylum. Adverse credibility findings follow in
many cases on the grounds that as the refugee claimant did not “flee”
internally first, his/her claim for asylum abroad is not genuine, It
appears that certain assessors believe that there is an onus on
applicants to seek protection elsewhere in their home country before
seeking asylurn abroad. Confusion may well arise due to the
nomenclature  “Internal Flight Alternative."ss Where specific
nomenclature is referred to, the majority of cases refer to the label IFA
or IRA (internal Relocation Alternative) rather than IPA. Among the
cases reviewed, there are a number of cases where the assessor focuses

on past flight during the interview and on prospective relocation in the
report.s® Where a prospective analysis is made, it is made without a
comprehensive assessment into the circumstances in the new site and
the reasonableness of refocating the claimant there.

Vulnerable Persons

When considering returning an applicant to an IPA, the special
protection needs of vulnerable persons such as victims of trauma or
torture, women, children, people who have experienced sexual
violence, the execution or disappearance of family members are
deserving of special consideration.s9 Many countries, for example, have
adopted gender-specific guidelines which stress the fact that an
asylum-seeker's gender must be taken into consideration when
deciding whether IPA is a viable option. In the case study, special
consideration is not given to vulnerable groups {eg a claimant with
psychiatric problems 8t and a woman exposed to the threat of female
genital mutilations?)

Notice

It is generally accepted that applicants must be given clear and
adeguate notice that the assessor intends to raise the issue of IPA.
Notice ensures that the claimant has the opportunity to address the
matter with evidence and rebut presumptions of safety.63 However,
there is conflicting authority regarding how specific the notice must
be. Some take the position that an [PA finding may not necessarily be
faulted because of a failure Lo identify a specific focation to which the
appl;(am could relocate. It may be implied from the UNHCR 1999
Position Paper that a specific area or location must be proposed as an
fPA 54

1 20% of the cases researched, the issue of IPA is not raised at the
nterview at all but is a factor taken into consideration in the reportssof
e RAC. In the vast majority of cases no specific location is proposed
as an alternative site. Where a specific place is proposed, the place is
the capital of the country of origin (eg Lagos, Belgrade, Moscow), for
nQ obvious reasons from the facts of the file. There is an implication
that these large urban areas are automatically safe.56 In a number of
cases the concept is addressed in relation to a country other than the
plicant’s country of origin. None of the applicants in question have
dual nationality.
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Burden and Standard of Proof

In practice there are diverging positions on the matter of burden of
proof. In the UK, for example, the Home Office need only allege the
existence of a safe area in order to place the burden of proof for
disproving the safety of the proposed site of relocation on the asylum-
seeker. In the Canadian case of Chouhdrys? it was held that even
though the burden of proof rests upon the claimant the Board cannot
base a finding that there is an IFA, in the absence of sufficient
evider.ce, solely on the basis that the claimant has not fulfilled the
onus of proof.” The Michigan Guidelines assert that the onus of proof
should fall on the asylum state to produce evidence to establish a prima
facie rvase that an IPA exists. The 1999 UNHCR Position Paper states
that the onus should lie on the person asserting the viability of an [PA
to show that it is indeed a viable aption.

From the research undertaken, there is a lack of consistency concerning
the burden of proof and whether it lies on the claimant or the
authority. In a number of cases it is clear that the burden of proof is
being placed on the applicant to prove why it would not be possible for
him/her to reside in the [PA.68 In other cases the onus is considered to
lie with the authority. 89

In gereral there are strong arguments in favour of maintaining the
same standard of proof for [PA as the general standard in asylum cases.
The same underlying rationale for lowering the standard of proof - the
difficulties facing claimants in furnishing proof about past and
or/present events in their country of origin - applies to IPA issues as
much as other issues of fact and evidence,

Country of Origin Information

In more than 10% of the cases researched, no country of origin
information is relied upon. Where country of origin information is
providad, it appears to be sourced from a narrow pool {almost 40% is
sourced from the UK Home Office). There is a lack of IPA-specific
country of origin information.” The information relied on with regard
to Nigeria is of a general nature,”? sourced from the UK Home Office.
In alarge number of cases assessors conclude that [PA is a viable option
in Nigeria given its large population size and geographic area.’s The
information relied on constitutes an extract from the full report. The
full report {containing information which merits consideration when
assessing the viability of returning any applicant to Nigeria) is rﬁot
referred to. Although the report only refers to a real possibility of IFA
where individuals fear persecution by non-state entities there is
evidence that this is considered, by some assessors, to mean that
internal relocation is always possible, without a proper analysis being
carried out on a case by case basis.74

In certain cases it appears that the assessor's awareness of general
country of origin information regarding an IPA option results in a

passive approach to fact-finding. Where an assessor is aware of such
information, this can result in a disinclination to actively engage an
asylum seeker in order to understand his/her personal history.

Conclusion

The integrity of any legal process is founded on its fairness, respect for
due process and principles of natural and constitutional justice. The
empirical findings suggest that much needs to be done in terms of the
practice of invoking the IPA concept in Ireland in order to preserve the
integrity of the asylum process. From the research carried out, it would
seem that the IPA inquiry is frequently relied on by assessors to justify
negative recommendations on asylum applications. From the facts of
the cases reviewed, the appropriateness of raising the possibility of an
IPA is not called into question. However in considering whether the IPA
might represent a realistic option and whether meaningful protection
might be available to the claimant in another part of hisfher country
of origin, the findings reveal the absence of a systematic, consistent
and fair approach. It appears that the concept is being mis-understood
and mis-applied by many decision-makers at both first and second
instance.

There is an urgent need for the RAC and RAT to adopt and apply [PA-
specific guidelines (which include an IPA framework for decision-
makers). It is necessary that both institutions work together to ensure
consistency in approach. Ireland's late entrance into this field affords
it an excellent opportunity to draw from a myriad of case-law,
guidelines {including the Summary
Conclusions?s on IPA/IRAJIFA drawn up following the Global
Consultations on International Protection in September 200176).

academic writings and

In terms of monitoring application of the IPA in the Irish asylum
process, the state is required under Article 35 of the CSR51 to facilitate
UNHCR's duty of supervising the application of the provisions of the
Convention. A solution must be found at national level to ensure
proper monitoring of the application of the notion of [PA.

It would be unfortunate if the increasingly wide application of IPA by
national asylum systems ends up “solving” refugee problems by
requiring the persecuted to become internally displaced persons who are
not protected by the Refugee Convention and remain "trapped” within
the countries where they have been persecuted.”? "To command what
cannot be done is not to make law; it is to unmake law, for a command
that cannot be obeyed serves no end but confusion, fear and chaos."7¢
Where IPA assessments are not properly carried out and individuals are
returned to places in their countries of origin which do not afford them
meaningful protection, there is no doubt that this will lead, not just to
confusion, fear and chaos, but the risking of human lives. @
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The Mental Health Act 2001: Involuntary
psychiatric treatment and detention.

Simon Mills BL

Introduction

The gestation of the Mental Health Act 2001 was extremely prolonged
and its delivery looks to be equally dilatory. This article looks at the
background, current status and main provisions of the lrish Act and
concludes by Iooking at English .case law, which has experience of
dealing with the concept of 'Mental Health Tribunals', a new feature of
the Irish fegislazion. The most significant feature of the Mental Health
Act 2001 is the introduction of a system of quasi-judicial supervision
and review of involuntary detention of the psychiatric patient.
Approximately 2500 people annually are involuntarily detained in Irish
psychiatric hospitals, one of the highest per capita rates of detention
in Europe.’ This may be due to the lack of safeguards against
involuntary admission and the lack of a review process for such
detentions.

Background

The Mental Health Act 2001 was born out of the settlement reached in
Croke v Irelana? where the state undertook to enact legislation
enshrining a system for the independent review of nvoluntary
detention of psychiatric patients. The aim of the Act is in effect to
satisfy the guarantee of fiberty (and its correlative constraints)
enshrined in Artizle 5 of the European Convention of Human Rights, in
particular the requirement for speedy independent review of any
process of detention.

The provisions of the Act

The key principles of the new legislation are ‘second opinion' and
‘independent review'. Under the Act, a patient cannot be involuntarily
detained or treated without certain safeguards designed to ensure that
patients’ rights are maximised. The two inherent protective measures
are a second medical opinion and a tribunal review of the treating
doctor's decision to admit, detain or treat a patient involuntarily, The

parts of the Act most relevant to this review are the following:
involuntary admission of persons to approved centres (Part 2),
independent review of detention (Part 3) and consent to treatment
(Part 4)5 First of all, we examine the guestion of who may be
involuntarily admitted or detained under the Mental Health Act 2001,

Who does the 2001 Act apply to?

There is a three-step process that must be satisfied before a patient can
be considered for involuntary admission. In the first place, the 2001 Act
applies to those suffering from a ‘mental disorder', divided for the
purposes of the legislation into three categories:

(i) Mental illness

A state of mind of a person which affects a person's thinking,
pereeiving, emotion or judgement and which seriously impairs the
mental function of the person to the extent that he or she requires care
or medical treatment in his or her own interest or in the interest of
other persons,

(ii} Severe dementia

A deterioration of the brain of a person which significantly impairs the
intellectual function of the person, thereby affecting thought,
comprehension and memory and which includes severe psychiatric or
behavioural symptoms such as physical aggression.

(iii] Significant intellectual disabifity

Arrested or incomplete development of the mind of a person which
includes significant impairment of intelligence and social functioning
and abnormally aggressive or seriously irresponsible conduct on the
part of the person.

Scc@ndly, one of two further conditions must be satisfied:

Either, the mental disorder must give rise to a serious likelihood of
harm to the person suffering from the condition or to a serious
likelihood of harm to others, or a failure to admit would result in a

1o Inlreland, the rate of mvoluntary detention 2.
each year is 75.3 people per 160 000: compare
this with Englard and Wales {49 per 100 000}
and Italy {26 pe- 100 000.

European Court of Human Rights, 21 December 3,
2000. 1t arose oul of an carlier Supreme Court
decision that the absence of independent

review did not violate the plaintiff's 4.

Part 1 of the Act is definitional; Part
concerns the recognition of Approved Centres;
Part 6 contains miscellaneous provisions.
Mental Health Act 2001, s. 3(2)

constitutional rights: Croke v.Smith {1998)

TIR 101,

~ February 2003 <
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deterioration of the disorder or would prevent the administration of
treatment that could only be given by such admission.

Finally, assuming either of the above conditions is satisfied there is one
further test to be met, namely that the condition must be one that can
benefit from, or be alleviated by, admission to an ‘approved
institution's There are three specific diagnoses excluded from the Act's
remit, the first two of which do not meet the criterion of benefiting
from treatment:s (i} personality disorder (ii) ‘social deviants' and {iii)
drug or alcohol addiction. '

One somewhat surprising definition in the Mental Health Act 2001 is
that for the purposes of psychiatric treatment, a child is any person
under 18 years.” This contrasts markedly with the approach taken in
other aspects of medical and surgical treatment, which is that one
becomes an adult for the purposes of consent at the age of 16 years.s

Involuntary admission (Part 2 of the Act)

The process of involuntary admission to - or the renewal of involuntary
detenzion in - a psychiatric hospital activates a review mechanism and
puts in place other strictures, such as specific time fimits within which
such review must be completed.

Any person may apply to have another person admitted involuntarily to
hospital, but the applicant must be over 18 and have no financial
interest in the detention of the patient. Any doctor (generally a general
practizioner) to whom an application for admission is made must
examine? the patient within 24 hours of the application and decide
whether to make a recommendation for admission: if she does so, her
recommendation for admission remains valid for seven days.1

Once in hospital, the patient must been seen as soon as possible by a
consultant psychiatrist and may be detained on the authority of a
doctor (of whatever seniority) or nurse for up to 24 hours to facilitate
that examination. The consultant who examines the patient, if satisfied
that the patient is suffering from one of the mental disorders listed in
the act and fulfils the other criteria for admission set out above, can
make an admission order.t A similar procedure is involved in the
process of extending the detention of a patient who is already
involuntarily detained in hospital.’? A patient who is a voluntary
patient but wishes to leave the hospital may be detained if appropriate
for up to 24 houwrs to allow a consultant psychiatrist to conduct an
examination to determine whether the patient should be involuntatily
detained.

—

Independent review of detention
(Part 3 of the Act)

Once a patient becomes an inmate of an institution, the differences in
the new legislation become most apparent. If an order for admission or
renewal of detention is made, a copy of the relevant order goes both
to the patient and to the Mental Heaith Commission, which in turn
triggers the jurisdiction of the Mental Health Tribunal. The patient's
copy of any order must contain the following information:

- The section of the Act under which he is detained {s.14; admission
as an involuntary; s.15: renewal of existing involuntary detention)

- That the patient is entitled to legal representation and to
communicate with the Inspector of Approved Centres

- A general description of any proposed treatment

- That the admission or detention of the patient will be reviewed by
a Mental Health tribunal

- That he has a right of appeal to the Circuit Court against any
decision of the Tribunal (this right of appeal is limited in the case of
initial admission: see below under "Mental Health Tribunals’)

- That he has the right to opt to be a voluntary patient if he prefers.’s

The Mental Health Commission

Under the Mental Health Act 2001, the Mental Health Commission has
overall respansibility for mental health treatment in Ireland. It appoints
the members of Mental Health Tribunals and the panel of psychiatrists
who carry out second opinion reviews of patients being admitted or
whose detention is being renewed (see below). The Commission also
administers a legal aid scheme for patients whose cases are being
considered by the Tribunal. The Commission also has responsibility for
approving psychiatric treatment facilities (referred to as 'approved
centres' in the Act) and appoints an Inspector of Mental Health Services
for that purpose.’® The Commission comprises 13 members led by a
chairperson.

Mental Health Tribunals

Once the Mental Health Commission receives its copy of an admission or
renewal order it is obliged to refer the matter to a Tribunal and assign a
legal representative to the patient (unless the patient wishes to appoint
his own). It will also assign another consultant psychiatrist who will
examine the patient, review the patient's notes, interview the admitting
psychiatrist, and report back to the Commission within 21 days.16

i.c. approved by the Mental Health
Commission.

make a reconmiendation if she bas a financial
interest in the centre to which the patient will

can be extended for periods of between 3
months (in the first instance) and 12 months

6. Mental Health Act 2001, 5. 8(2) be admitted, if she is 2 relative of the patient or {ss. 15{2)-{3}}.

7. dbid, s 2(1). This means that the involvement of 1she i also theperson making the application 13, One possible eriticism of the 24-hour periods
parent or the court may be necessary as the for admission. s doctor refuses a stipulaled by the 2007 Actis that they lake no
basis for involuntary admission: ss. 25 £ 26, recommendation and e applicant secks ¢ account of and make no aliowance for

5. Non-Fatal Offences Against the Person second opliion, the applicant must tell the weekends or other holiday periods.

ACt1997, 5 23 subseguent doctor of the previous refusat s, 1), 14, ibid s 16
9. The courts have previous accepted that a . Mental Heaith Act 2001 s 14 The consultant Vh, ibid, ss. 50-55
16, 1bid, 5. 17. In the UK the sccond doctor is

general practitioner may ‘examine’ a patient
from the relatively safe vantage point of a
garden gate: O'Reilly v Moroney {SC,

unreported, 16th November 1993). 12.

10, Mental Health Act 2001, s. 10. A doctor cannot

cannot make an admission order if she is a
spouse or relative of the patient or if she is
also the applicant.

Mental Health Act 2001, s. 15, Initial detention
is for a maximum of 21 days (s. 15(1}) which

known as a SOAD (second opinion appointed
doctor).
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The Tribunal is a three-person board consisting of a lawyer (a
barrister/solicitor of seven years' standing), a consultant psychiatrist!?
and a lay member and it considers the medical and legal propriety of
involuntary admission or the renewal of involuntary detention and of
certain forms of treatment, especially psychosurgery. Put at its
simplest, the tribunal assesses whether procedural requirements were
wholly or largely complied with and whether the patient is in fact ill.18
An omission to comply with every procedural requirement will not be
fatal to involuntary detention or admission if no prejudice or injustice
to the patient arises as a result.’¥ The tribunal has 21 days from the
making of the initial order to decide whether the admission or renewal
was justified, but that time may be extended in the interests of the
patient {and the patient may reguest a further 14-day extension) to
allow a fuller exploration of matters. The tribunal's decision is
communicated to the patient, to the Commission and to the
psychiatrist who is caring for the patient.

The tribunal cen direct the patient or any other person to appear before
it. Sittings are held in private and the rules for witnesses and legal
representatives {including those on privilege) are similar to those
observed in the High Court. The patient is legally represented at the
tribunal, The tribunal must conimunicate both its decision and the
reasons for it to the patient (and his legal representative), the
Commission and the treating consultant psychiatrist, If a patient is
discharged prior to the tribunal considering or completing its
consideration of his detention, then the review process will be halted
unless the pazient indicates in writing to the Commission that he
wishes it to continue.2o

It appears to be the case that an appeal against a decision concerning
first admission to an approved institution can be taken to the Circuit
Court by the patient only on the ground that he is not suffering from
a mental disorder?* Appeals against the renewal of existing detention
appear to be capable of initiation either on the ground that the patient
was not suffering from a mental disorder or on the basis that fair or
proper procedures were ignored.2?

Consent to treatment (Part 4 of the Act)

Consent to any treatment in the psychiatric setting must - in keeping
with the general principles of consent - be obtained voluntarily as far
as is possible, but the Act nonetheless recognises the demands of the
psychiatric setting. The treating consultant psychiatrist must both
ensure that the patient understands the proposed treatment and that
he has been given sufficient comprehensible information regarding
treatment befere consent to that intervention is recorded as given.2?
Consent is required unless the patient cannot or will not consent
because of his condition and the consultant psychiatrist caring for the
patient is of the opinion that the treatment is necessary, in which case
treatment can be given, However, in certain cases, a treating consultant
cannot automatically proceed to treatment without consent. If
psychosurgery is proposed, the consent of the patient and of a Mental

Health Tribunal must be obtained. If electroconvulsive therapy (ECT) is
proposed, the consent of the patient or of a second consultant
psychiatrist must be sought and obtained. Similarly, no course of
treatment may proceed for longer than three months unless the patient
consents or unless a second psychiatric opinion is sought.24

Status of the Act at present

As intimated in the introduction to this article, the Mental Health Act
2001 is only gradually coming into force. Certain sections of the Act
were brought into force by Ministerial order in early 2002.25 This has
allowed the creation of the Mental Health Commission (April 2002) and
the appointment of its first chief executive officer (November 2002).
The next step is expected to be the establishment of the panel of
psychiatrists who will provide second opinions concerning involuntarily
detained patients and the subsequent constitution of the Mental
Health Tribunals.

Lessons from the UK?

The UK legislation providing for compulsory psychiatric treatment is
the Mental Health Act 1983. The UK jurisprudence may offer some
guidance to the Irish practitioner seeking to analyse the Mental Health
Act 2001, although it is important to note that the English legislation
i far from identical to its Irish counterpart?s and reforms have been
proposed to the 1983 Act.27 Nonetheless, English judicial scrutiny of
the operation of the mental health tribunal may be informative for the
Irish practitioner.

The English courts have recently affirmed that any decision to treat - as
well as to detain - a patient against his will made by a second opinion
appointed doctor must be accompanied by reasons. A second opinion
doctor may shed the responsibility to give reasons in circumstances where
to give reasons would severely affect the mental or physical health of the
patient.28 It has also been stressed that time limits for review must be
rictly adhered to and that tribunals must not play fast and ioose with
hem for the purposes of administrative convenience.2s

—~

hen a Tribunal reaches a decision that a patient should be discharged,
hen that decision must prevail over that of the treating doctor unless
here has been a material change in the patient's circumstances, Where
ich a change in clinical status is a strong possibility or where
rrangements must be made for discharge to the community, the UK
ibunals can defer discharge for a period. The idea that the tribunal's
ew should generally prevail is in keeping with the ECHR requirement
r review of detention as the sine qua non of valid admission. If the
eview orders discharge, then there is a heavy burden on the doctor to
here to that order. In the UK, the burden of proof is - at all times on
he Tribunal to show the presence of a mental disorder that justifies
involuntary detention, treatment or the extension of incarceration.
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hether English caselaw will transtate into Irish law remains to be
ctermined. @
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17, Who may be a consultant psychiatrist who has retived 26.
not more than 7 vears previously.
18. ibid 5. 18

not review the pros

For exampie the UK Mental Health Review Tribunais do 30.
of initial inveluntacy detention,
only conlinuing delention: onc reason why the 1983

Ry East London and City Mental Health NHS Trust, ox
p. Von Brandenburg , Court of Appeal {Civ), 21
February, 2001 Note that s. 117 of the English Mental

19, ibid
20, ibid, 5. 28{5}{a)

Actis in need of rejuvenation Lo bring it into line with
the UK Human Rights Act 1998
Draft Mental Health Bit [Cm 5538-1), HMSO, London,

ental Health Act

Yaoder {2002] EWCA Civ. 5585 (Court

21 ibid s 18 217,
22, ibid, 5. 16{f) 2002,
23, ibid, 5. 56. 28, R Dr Graham Fergetter and the
24, ibig, ss. 57-61. Where it is proposed o perform ECT or Commissio
psychosurgery on a child, 4 court most give consent: s, of Appeal, 29 Aprit 20011
25, 29.

25, Mental Health Act 2001 (sections 110 5, 7, 31 to 85)
{commencemert} Qrder, 2002 (SH90 of 2007)
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Heaith Act 1983 obliges Health Authorities to provide
care to psychiatric patient after discharge, although
that care may be limited by wider budgetary
consisderations (R v Camden and Isiington Health
Authority, ex p. K Court of Appeal, 21 February 2001).
here is no simifar provision in the Irsh legislation,

R {H) v Menlal Heolth Review Tribunal North and Fast
London Region and Anor., Court of Appeal (Civ), 28
fdarch 2001
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