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The Bar of Ireland Human Rights Award 2019 
One of the honours I have as Chairman is that I sometimes get to meet 

extraordinary people. In November I was privileged to present The Bar of Ireland 

Human Rights Award 2019 to Tomi Reichental for his work in promoting tolerance 

and educating young people about the importance of remembrance and 

reconciliation. Tomi is one of three Holocaust survivors currently residing in 

Ireland. For the past decade, he has spoken out and tirelessly campaigned, 

speaking to schools, clubs and conferences, so that the victims of the Holocaust 

will not be forgotten. He is truly a remarkable human being. All who attended the 

award ceremony were moved and inspired by his story. 

The Bar of Ireland Human Rights Award is an initiative of our Human Rights 

Committee, chaired this year by Tim O’Leary SC. It aims to promote justice and 

respect for human rights through the rule of law. The Committee does valuable 

work and the annual award ceremony is an important event in the Law Library 

calendar. 

 

Oireachtas Committee – access to justice and legal costs 
The Council was invited to appear before the Joint Committee on Justice and 

Equality in November to address the topics of access to justice and legal costs. 

Appearing along with the Free Legal Advice Centres (FLAC), the Legal Aid Board 

and the Law Society, we used the opportunity to call for increased investment in 

legal aid. It is vital that access to the legal system is supported and protected to 

the greatest extent possible. It is the Council’s view that investment in legal aid 

and any proposals for reform should not be undertaken in isolation. A wide range 

of improvements are required so that timely and efficient access to justice is 

available to those persons who need it. The Council has demonstrated in various 

submissions to Government agencies that it is ready and willing to work with all 

stakeholders to realise these essential reforms. The Council has called for these 

measures to be supported by appropriate levels of funding to ensure the efficient 

administration of justice. 

The Joint Committee on Justice and Equality has invited other groups to appear 

before it in the coming weeks, including the Legal Services Regulatory Authority, 

the Competition Authority, and the State Claims Agency. We will continue to 

monitor and engage with the Joint Committee on this important topic, and look 

forward to the publication of its final report in 2020. 

 

LSRA developments – Section 150 
Members will by now be aware that the costs provisions of the Legal Services 

Regulation Act 2015 (Part 10) were commenced in October. The Council 

published guidance for members in relation to Part 10 and held a 

CPD/information event that was very well attended in early November. The 

guidance is accessible on the newly laid out members’ section of our website 

under the Professional Practice section. Included in the guidance are some sample 

section 150 notices. It was not possible to provide a template notice, as there are 

too many variables through all possible areas of practice. However, it is hoped 

that the samples provided can be adjusted as necessary to meet a member’s 

individual requirements. 

Members have raised queries about their obligations when they are regularly 

instructed on behalf of, for example, an institutional client where the client 

discharges fees in line with its own scale, or where a member reasonably 

apprehends that their fee will be determined by the client rather than the member 

him or herself. The Council is engaging with State agencies and authorities that 

regularly instruct counsel to discuss a mechanism that will comply with the Act, 

and yet take account of the reality of how fees paid by such bodies are calculated. 

We will inform members of the outcome of those engagements in due course. 

 

Communications 
Those who have participated on the Council over many years will be aware of the 

vast amount of voluntary work undertaken on members’ behalf. Communicating 

all of this important work is an ongoing challenge. We use several platforms to 

communicate with members, including The Bar Review, weekly In Brief e-zine, 

fortnightly Education & Training Bulletin, monthly Events Bulletin, monthly 

Barometer, noticeboards, website, Twitter, and LinkedIn. This term we have added 

another new publication for the purpose of communicating the advocacy work we 

undertake to external audiences (politicians, NGOs, State agencies, and civil and 

public servants), which is also available for members to peruse – our new policy 

newsletter Safeguarding Justice. This newsletter has been developed as part of a 

new Safeguarding Justice campaign overseen by the Public Affairs Committee, 

and will issue to key decision-makers on a periodic basis. It highlights the range of 

advocacy work undertaken by the Council over the past few months on the 

reform and development of legislation, and the operation of 

the justice system, through submissions and engagement 

with key stakeholders, including State bodies and the 

media. 

I encourage all members to keep abreast of these 

communication channels. 
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MESSAGE FROM THE CHAIRMAN

Safeguarding justice at the Bar 
 

The Council continues its work, including launching a new publication to highlight our 

advocacy to external audiences.

Micheál P. O’Higgins 

Chairman,  

Council of The Bar of Ireland
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Extraordinary lives and changing times
Tomi Reichental was sent to Bergen-Belsen as a young child. Now in his 80s, he 

is one of the last surviving witnesses of the horrors of the concentration camps. 

He now dedicates his life to educating people about the Holocaust in an effort 

to counter the rise of far-right politics and racism in Ireland and abroad. We are 

privileged to carry an inspirational interview with this extraordinary man on the 

occasion of his receipt of the 2019 Bar of Ireland Human Rights Award. 

We also look at the initiative to reap some positive effects from the unending 

gloom that is Brexit. John Bruton has been appointed to a new implementation 

group to promote Ireland as a centre for legal services post Brexit, and he 

shares his insight into what the group is hoping to achieve. 

Section 150 of the Legal Services Regulation Act 2015 has now come into 

effect, and heralds a new regime in respect of legal costs in this jurisdiction. 

One significant aspect of the new rules is that failure to comply with Section 

150 could limit the recovery of fees when the matter goes to taxation. Our 

writer analyses the implications of the new provisions. 

Given the continuing political and media focus on personal injury litigation, 

we carry an analysis of the new Personal Injuries Guideline Committee, which 

is expected to play a key role in moulding the future of personal injury awards. 

Separately, we take a look at the role of solicitors in referring clients to medical 

consultants in the furtherance of litigation. 

We are pleased to enclose with this edition a collection of the interviews which 

have been published in The Bar Review since its relaunch in February 2016. 

A very big thank you to all our contributors and the members of our editorial 

board for sharing their knowledge and expertise throughout the year. Happy 

Christmas to one and all. 

Human rights champion

Eilis Brennan SC 
Editor 

ebrennan@lawlibrary.ie

Pictured at the EBA Conference were (from left): EBA Chair Clíona Kimber SC; 

Patricia King, General Secretary, Irish Congress of Trade Unions; Marguerite 

Bolger SC, speaker; and, Lorna Lynch BL, speaker. 

The Employment Bar Association (EBA) hosted its 2019 Annual Conference on 

Friday, November 22, in the Atrium, Distillery Building. There were 200 attendees, 

including members of the Law Library, solicitors and other guests. The chairperson 

for panel 1 was Patricia King, General Secretary of the Irish Congress of Trade 

Unions, and the chairperson for panel 2 was Ms Justice Leonie Reynolds, Judge of 

the High Court. Speakers included Marguerite Bolger SC, Feichín McDonagh SC, 

Peter Ward SC, Kevin Bell BL, Sarah Daly BL, Lorna Lynch BL, and Cathy Smith BL.

Employment Bar Association

From left: Micheál P. O’Higgins SC, Chairman, Council of The Bar of Ireland; Tomi 

Reichental; and, Tim O’Leary SC, Chairperson, Human Rights Committee of The 

Bar of Ireland. 

Holocaust survivor Tomi Reichental was presented with The Bar of  

Ireland Human Rights Award at a special ceremony on Thursday, November 

28. Tomi travels to schools all over Ireland to tell his story, and to  

teach a message of tolerance and reconciliation. The Human Rights Award  

is an initiative of the Bar of Ireland Human Rights Committee, and  

past recipients have included the Irish Naval Service, and historian  

Catherine Corless.
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On November 27, Conor Dignam SC, Seán Ó hUallacháin SC and Ciara Murphy, 

Chief Executive, appeared before the Oireachtas Justice Committee on behalf of 

the Council of The Bar of Ireland, alongside representatives from the Free Legal 

Advice Centres (FLAC), the Legal Aid Board and the Law Society, to discuss the very 

important topics of access to justice and legal costs. 

Justice is a fundamental value of utmost importance in the life of every citizen, and 

members of the Law Library, the independent referral bar, play a vital role in 

promoting and safeguarding an equal right of access to justice. Council 

representatives highlighted the importance of legal aid as a vital component to 

ensuring a person’s constitutional right of access to the courts. They stressed the 

need for significant additional investment in civil legal aid if the scheme is to provide 

meaningful aid to the most vulnerable sectors of society on a long-term and 

sustainable basis. Urgent improvements are required across the scheme, including 

in terms of eligibility and the areas of law to which civil legal aid applies. The severe 

cuts that were applied to barristers’ fees during the economic downturn were also 

highlighted. These cuts have made it unviable for many legal practitioners to 

continue to participate in State-funded schemes such as the civil and criminal legal 

aid schemes. As a consequence, many new entrants to the Law Library are voting 

with their feet and choosing not to practise in legally aided areas such as crime and 

family law. If the situation is not addressed, it will undoubtedly have a profound 

effect on the administration of justice and the public good. 

Reforms to the legal aid system cannot occur in isolation. The smooth and efficient 

administration of justice requires investment in the justice system as a whole. The 

Council stressed how constricting budgets are making it harder for the courts to do 

their work, compounded by a continuing shortage of judges. The recent increase in 

the number of judges appointed to the Court of Appeal to 15 is welcomed; however, 

Ireland continues to have one of the lowest numbers of judges per 100,000 

inhabitants. This deficit must be confronted as a possible factor in delays and 

inefficiencies of the courts system. 

A wide range of improvements are required, so that timely and efficient access to 

justice is accessible to all those who need it. Reforms to the discovery process, the 

increased use of electronic filing and service procedures, improvements to the 

process for listing cases, enhanced case management tools across all courts, and 

class action litigation, are but some of the changes that would increase the efficiency 

of civil litigation in Ireland and reduce costs. The outcome of the work of the 

Administration of Civil Justice Review Group, chaired by the President of the High 

Court, Mr Justice Peter Kelly, provides an opportunity to address many of these 

issues, and the Council called for any such recommendations to be supported by 

appropriate funding. 

On the issue of legal costs, the Council recognises that unduly high legal costs can 

constitute a barrier to access to justice, and it has long supported the recently 

enacted provisions of the Legal Services Regulation Act 2015 dealing with legal 

costs and the fair delivery of legal services to the citizens of Ireland. The Council 

outlined in its submission how the market for barristers’ services is more competitive 

than it has ever been. Increased transparency in legal costs under part 10 of the Act 

will have the inevitable effect of generating more competition among legal service 

providers. By increasing the amount of information available to consumers about 

the price of legal services, it enables consumers to make informed decisions about 

which lawyer to choose and at what rates. Clients are empowered to shop around 

and ensure that they obtain the best representation and the best value for money. 

The Council further highlighted the strong pro bono tradition at the Bar through 

participation in the Voluntary Assistance Scheme (VAS) and a number of community 

outreach projects that operate outside of the Bar. 

A copy of the full submission can be found on www.lawlibrary.ie. 

Council addresses Oireachtas Committee

Back row (from left): Catherine Ryan, Managing Solicitor, Law Centre Limerick, and Legal Aid Board; Conor Dignam SC, Vice-Chairman, The Bar of Ireland; Ken Murphy, 

Director General, Law Society of Ireland; John McDaid, Chief Executive, Legal Aid Board; Seán Ó hUallacháin SC, The Bar of Ireland; Jim O’Callaghan TD; Thomas 

Pringle TD; and, Catherine Connolly TD. Front row (from left): Philip O’Leary, Chairperson, Legal Aid Board; Ciara Murphy, Chief Executive, The Bar of Ireland; 

Committee Chairman Caoimhghín Ó Caoláin TD; Michele O’Boyle, President, Law Society of Ireland; Eilis Barry, Chief Executive, Free Legal Advice Centres (FLAC); and, 

Deirdre Malone, Legal Manager, Public Interest Law Alliance. 
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On October 24, The Bar of Ireland launched a new policy to support  

female members of the Law Library in the period after having a baby.  

The initiative, driven by the Equality, Diversity and Inclusion (EDI) Committee, 

in conjunction with the Library Committee, was spearheaded by the Women 

at the Bar Working Group, which, in response to the findings of the Women  

at the Bar Survey carried out in 2016, sought ways in which female  

members could be empowered to balance their practice at the Bar with  

having a family. 

As The Bar of Ireland is a membership organisation and all members  

are self-employed, there are constraints on the assistance that can be  

provided to members who take time away from their practice.  

However, a valuable contribution that The Bar of Ireland can and does  

offer is the financial space to take time away in the form of a reduced 

membership subscription for the duration of leave, or the option to  

remain in practice and still benefit from a subscription reduction for  

the first year post partum.  

Members can learn more about the new maternity policy in the  

Members’ Section of the Law Library website, or by contacting 

memberservices@lawlibrary.ie. 

Bar maternity subscription

EUBA morning panel (from left): Suzanne Kingston BL; Colm Mac Eochaidh, 

Judge at the General Court, Court of Justice of the European Union; Françoise 

Kamara, doyenne de la première chambre civile de la Cour de cassation 

(moderator); Thomas Picot, lawyer at the Paris Bar; and, Thierry de Bovis, attorney 

at law, former référendaire at the Court of Justice of the European Union. 

The EU Bar Association (EUBA) hosted its first international event in Paris on 

Friday and Saturday, November 8 and 9, 2019. The joint conference on 

commercial dispute resolution in Europe was held by the EUBA in association 

with the Paris Bar. The sessions were chaired by Françoise Kamara, doyenne de la 

première chambre civile de la Cour de cassation, and Mr Justice Robert Haughton.

EU Bar Association event
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Back row (from left): Grainne McMorrow SC, founder member, IWLA; Maura 

Butler, former IWLA Chair; Hilkka Becker, Chair, International Protection Appeals 

Tribunal; Noeline Blackwell, CEO, Dublin Rape Crisis Centre; Rosemarie Hayden, 

IWLA PRO; Tracey Donnery, Executive Director, SkillNet Ireland; Carol Plunkett, 

Chair, Law Society Education Committee; Attracta O’Regan, Head of Law Society 

Professional Training; Rina Bacik; Paula Reid, Partner, A&L Goodbody, Finuas 

Skillnet Steering Committee; Emma Hartnett, IWLA Treasurer; Sonia McEntee, Law 

Society Council; Jane McGowan BL, Chair, Irish Criminal Bar Association; Anne 

Conlon BL, IWLA Committee; Barbara Carroll, Law Society HR Director; and, Eileen 

Ewing, NI Law Society Vice President. 

Front row (from left): Nora Gibbons, former Chair, TUSLA; Ellen O’Malley Dunlop, 

Chair, National Women’s Council of Ireland; Ciara Hanley, IWLA Secretary; Maeve 

Delargy, IWLA Chair; Catherine McGuinness, IWLA President; Ivana Bacik BL, 

IWLA Woman Lawyer of the Year 2019; Cathy Smith BL, IWLA Vice-Chair; Aisling 

Gannon, Partner, Eversheds Sutherland, IWLA Committee; Suzanne Rice, 

President, Law Society of Northern Ireland; and, Colette Reid, Law Society Faculty. 

Senator Ivana Bacik was named the Irish Women Lawyers Association (IWLA) 

Woman Lawyer of the Year at the IWLA Annual Gala on October 19. This highlight 

of the legal year provides the opportunity for women lawyers to socialise and 

network in a collegial atmosphere, and has led to many IWLA initiatives including, 

most recently, the IWLA Sub Committee on Climate Justice. This networking is an 

all-island project with the IWLA delighted to host Law Society of Northern Ireland 

President Suzanne Rice and Senior Vice President Eileen Ewing at the event. 

Senator Bacik received her Award from long-time activist colleague, former 

Supreme Court Justice and President of the IWLA, Catherine McGuinness.  

She accepted the Award by exhorting those in attendance to, in the words of 

Constance Markievicz, “wear short skirts and sturdy boots…and carry a revolver” 

in order to avoid the sticky floor that continues to affect female participation  

in higher levels of the legal profession. The event was hosted in collaboration  

with Law Society Finuas Skillnet in the Law Society of Ireland, with thanks to 

Evershed Sutherlands. 

IWLA Gala celebrates 2019 Woman Lawyer of the Year

Pictured at The Bar  

of Ireland’s conference  

on domestic violence,  

which was held in 

collaboration with 

An Garda Síochána  

on November 1, 2019, were 

(from left): Sarah Benson, 

CEO, Women’s Aid; John 

Twomey, Deputy 

Commissioner,  

An Garda Síochána; 

Geraldine Fitzpatrick  

BL; and, Tessa Collins, 

Pavee Point.

Addressing domestic violence
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Access to justice

Pictured at the launch of the new Probate Bar Association of Ireland were (from 

left): Association members Catherine Duggan BL; Anne Marie Maher BL; Vinog 

Faughnan SC; and, Karl Dowling BL. 

The Probate Bar Association of Ireland was established in July 2019 by Vinog 

Faughnan SC (Chair), Catherine Duggan BL (Vice Chair), Karl Dowling BL 

(Secretary), and Anne Marie Maher BL (Treasurer). The Association was 

officially launched by Ms Justice Mary Laffoy in July and is now open for 

membership. The first breakfast briefing was held on December 10, 2019, with 

Anne Marie Maher BL speaking on probate issues.

Probate Bar Association 
launched

The Bar of Ireland recently held a CPD seminar on ‘Access to Justice: Article 42A of the 

Constitution – what’s changed since the Children’s Referendum?’ 

Pictured at the seminar were (from left): Lewis J. Mooney BL, 2018-2019 Catherine 

McGuinness fellow; Judge Catherine McGuinness; and, Tríona Jacob BL, 2019-2020 

Catherine McGuinness fellow. 
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Brexit poses any number of challenges to Ireland 

and the Irish economy, and while at the time of 

going to press, yet another extension has been 

granted to the UK Government, and no further 

developments are likely until after the December 

12 general election, preparations continue across 

all sectors for whatever the impact – deal or no 

deal – may be. The legal profession is no 

exception, and has in fact proposed that there 

are significant opportunities in promoting Ireland 

globally as a leading centre for international legal 

services post Brexit. 

After a lengthy process of consultation, The Bar of Ireland, the Law Society and 

the wider legal community presented a proposal to Government on how these 

benefits might be realised, and in January 2018 the Minister for Justice, Charlie 

Flanagan TD, formally announced the Government’s support of the initiative. 

 

Getting started 
An Implementation Group has now been established to bring these proposals 

to fruition. The group is made up of representatives from the legal profession, 

Government, the IDA, and others (see panel), and former Taoiseach and 

European Union Ambassador to the United States John Bruton has been 

appointed as Chairperson. The Group met for the first time in October 2019, 

and John Bruton says it was an opportunity for the members to get a sense of 

what is envisaged by the project, and what needs to be done: “We had a 

presentation from The Bar of Ireland, which identified a number of areas of 

opportunity. One of these would be in ensuring the enforceability of 

judgments, because non-EU states don’t have the capacity to enforce 

judgments in the EU in the same way. Another would be persuading people 

who are writing new contracts to write them in the law of an EU state, i.e., 

Ireland, rather than in the law of a non-EU state, i.e., the UK. Guaranteeing 

the right of appeal to the Court of Justice of the European Union in the event 

of disputes would be another area, and also emphasising the effectiveness of 

the Commercial Court in Ireland, which I think is seen as one of the big positive 

achievements of the reforms in the court system in recent times”. 

He makes the interesting point that legal education has moved on in the three 

and a half years since the Brexit referendum, and the way in which lawyers are 

trained inside and outside the EU is now also a significant factor: “There are a lot 

of young people in the profession and they have been trained in EU law, whereas 

it is the case that fewer and fewer UK lawyers are being trained in EU law”. 

The Group has identified a number of areas where advances might be made, 

such as aviation law, finance law, banking, funds-related law, corporate bonds, 

insurance, and intellectual property. But they are also aware of a need to watch 

for opportunities that have not yet become apparent: “The things that we 

think may be advantageous may not be as advantageous as other things, so 

we need to keep an open mind”. 

The Group is also aware that a number of Irish-based law firms already have 

operations outside Ireland, and hopes to build on that intellectual capital to 

support this initiative. 

 

Government support 
The Government’s support is obviously vital and very welcome; Government 

departments are strongly represented among the membership of the 

Implementation Group. John Bruton has experience of the importance of this 

from his time as Chair of the Irish Financial Services Centre: “One of the 

successes of the Irish Financial Services Centre was the existence of a clearing 

house group, where all the people directly involved were around the table. It 

was very heartening to see the high level of representation around the table 

[of the Implementation Group] from Government departments. We will be a 

place where concerns on the part of those who are practitioners can be raised 

and heard by Government, not just by the Department of Justice, by all the 

Government departments that might have anything to say about it. I think 

that is a very important advantage for the legal profession, that there will be 

a place where one can get ideas and concerns across to the entirety of 

Government in one place, in one meeting, in one hour”. 

 

Action plan 
The Group’s next task is to draw up an action plan for its three-year term, which 

will set out a range of activities, such as setting up a website, and identifying 

international events that could be targeted to promote Ireland’s legal skills. 

INTERVIEW

Ireland’s opportunity 
 
 

The Bar Review spoke to former Taoiseach John Bruton, Chair of the new Implementation 

Group for the promotion of Irish legal services post Brexit.

Ann-Marie Hardiman 
Managing Editor, Think Media Ltd.
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John Bruton is aware, however, that they are not starting with a blank slate: 

“We’re building on activity where the Attorney General and a number of 

members of the judiciary have already attended events in the United States. 

That sort of activity will now be supported and co-ordinated by the Group”. 

While this initiative is still at a relatively early stage, one task for the Group is 

to identify any barriers to its success: “Obviously for people who are making 

the decision to write contracts in Irish law, or to make the Irish courts the place 

where issues would be arbitrated or judged, they will be looking at the 

efficiency and the costs of the Irish system. So anything that can enhance the 

effectiveness of the Irish legal system, investment in technology for example, 

in the right technology, would be very positive. That is of course a matter for 

Government and the Courts Service, but we would I think be taking an interest 

in it and passing on any concerns”. 

 

Legal interest 
John Bruton’s long and distinguished career in politics is well known, but what 

might be less well known is that he originally trained as a barrister, although 

he never practised, and this contributed to his decision to accept Minister 

Flanagan’s invitation to chair the Implementation Group: “I have an interest in 

the law, some instinctual knowledge of it. I was asked by the Minister, and my 

natural reaction was positive”. 

He obviously brings a wealth of knowledge and experience to the role of 

Chairperson: “I have chaired Government successfully I think, and I led a 

parliamentary party for over ten years. You can get a sense of a meeting and 

where a consensus might be found or whether it’s better to leave the issue over 

to the next meeting. I also have the capacity to convey things in the public media, 

at meetings, speeches and so on, which again was a skill I had to have in politics. 

Obviously I have five years’ experience as an ambassador in the United States, 

and the United States is going to be one of the big markets for this initiative”. 

He retains a great respect for the values of the Irish legal profession, which he 

believes are also vital to this initiative and should be promoted just as strongly 

as any other qualification: “I know many members of the profession. I am an 

honorary Bencher of the King’s Inns. Certainly in my training to be a barrister, 

the ethical considerations were impressed upon me – that it wasn’t all about 

just making a good living, but that there were certain obligations, obviously to 

your client, but also to other barristers, to help new barristers find their way. It 

wasn’t all about how well one was spending one’s own time, or one’s own income 

requirements. That certainly was what was inculcated when I was in training. I 

think that’s important because certainly you see in other countries, notably the 

United States, a legal ethos that’s rather more self-serving. I think that’s 

something to be avoided and I think the social capital that’s represented by an 

ethical profession is something that cannot be quantified, but is exceptionally 

important, and is one of the things that hopefully we will be able to showcase 

through this initiative – that the Irish profession, both solicitors and barristers, 

have a very strong ethical sense, and they’re not just good lawyers”. 

He doesn’t regret not practising, however: “It would have been because I had 

lost my seat in the Dáil if I had done so! I never thought about practising as 

well as being a TD; I felt that the role of representation in our system is so 

all-absorbing that one could not really pursue any other activity, and I think 

that was the right decision”. 

Brexit… 
Given the purpose of the Implementation Group, and John Bruton’s enormous 

political experience, it would be foolish to let the interview pass without asking 

his view on the current chaos in the British political system. At the time of our 

interview the general election had not yet been announced, but was looking 

likely, and he agrees that everything now hangs on its outcome. The electoral 

system in the UK is also, he says, a significant factor: “It’s now going to  

be decided in a general election under an electoral system that is deeply 

imperfect, the UK straight vote system, which means that a party with 33 or 

34% percent of the vote can in certain circumstances have an overall majority. 

Britain doesn’t have a proportional system. It doesn’t have a culture of 

coalitions, although the Conservative/Lib Dem coalition was relatively 

successful. That’s going to be a problem. Literally anything could happen. This 

will be 600 different elections, with the voters in each different constituency 

having to make a tactical decision depending on which side of the argument 

they support on EU matters”. 

As to his own view on what will happen: “I don’t know. I think if you have any 

form of coalition you’ll probably have a referendum. If you have a single party 

government you’ll probably have Brexit. Those who want to stay in the EU 

should be hoping for a hung parliament”. 

In the meantime, it’s hard not to feel that there has been a lack of awareness, 

to say the least, in certain quarters in the UK, as to the impact of leaving the 

EU. This initiative on the part of the legal professions is an example of that 

possible fallout: “I think an initiative like this, to the extent that it gets any 

notice [in the UK], reminds people that there are costs to Brexit. And I think 

the problem in Britain over the last three and a half years is that they have 

never really faced up to the costs”. 
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How does one describe the indescribable? How does one tell a story that is 

utterly unbelievable, and yet is entirely true? These are the tasks that Tomi 

Reichental has taken on for over a decade now, as he travels to schools all over 

Ireland and abroad to talk about his experiences in Bergen-Belsen concentration 

camp, and the lessons that must be learned from the Holocaust. 

Tomi was born in Piestany in Slovakia in 1935. Slovakia was not occupied by the 

Nazis at first; however, the puppet government was sympathetic to Nazi ideology, 

and deportation of Jews began in early 1942. Over a six-month period, approximately 

58,000 Jews were deported from Slovakia, mainly to the gas chambers of Auschwitz, 

including 30 members of Tomi’s extended family. In 1944 an uprising in Slovakia 

finally brought the Gestapo to the country, and Tomi’s family went into hiding. His 

father stayed behind on the family farm, but was arrested. Miraculously, he escaped 

from the transport that would have taken him to Auschwitz, and spent the war 

fighting with the partisans, but all Tomi and his family had was a card received shortly 

before their own capture, which said “I’m alive. Don’t worry”. 

When the Gestapo finally came for the rest of Tomi’s family, 13 of them were 

taken on the same day and brought to the Sered detention camp. Here, the 

“selection” took place: “It was very cruel – separating the families, the husband 

from the wife, the children from the father. Seven went to the right side, and six 

of us, my grandmother, one of my aunts, one of my cousins, my mother, my 

brother and myself, to the left. The people on the right side went to Buchenwald 

and Sachsenhausen. When we said goodbye to them we had no time to put our 

arms around them. We just waved and said ‘when it’s all over, we will be reunited’. 

But we never saw them again”. 

Sitting in Tomi’s comfortable and welcoming home in Dublin, he speaks calmly 

and without embellishment of the seven-day journey by cattle train to 

Bergen-Belsen: “One moment we were standing before the carriage as civilised 

people, fed and clothed. The next moment the door closed behind us and we 

were no longer civilised people – we were like animals. We had no hygiene 

because the water we had was drinking water. The stench became unbearable. 

On the seventh night, the door opened and there were SS soldiers with 

weapons and Alsatian dogs, shouting. We were taken on a march through a 

forest that lasted about two and a half hours. On the horizon suddenly we saw 

this chimney, with a glow of fire coming out. You can imagine what the adults 

among us were thinking. The children, we didn’t know, but they knew already 

about the gas chambers. They thought that was where we were going. I 

remember only when my mother squeezed myself and my brother, because 

what went through her mind must have been just terrible”. 

 

Hell on earth 
Tomi often talks about the fact that he and his brother had been protected 

from the terrible knowledge of what was happening in the camps, but there 

was no protecting them from a place where those horrors were before their 

eyes day and night. Bergen-Belsen had no gas chambers, but cold and 

starvation, with the inevitable illness and disease, meant that over 70,000 

Lucky man 
 

Tomi Reichental, recipient of the 2019 Bar of 

Ireland Human Rights Award, is a concentration 

camp survivor who dedicates his life to educating 

young people about the Holocaust, and sharing a 

message of tolerance and reconciliation.

Ann-Marie Hardiman 
Managing Editor, Think Media Ltd.

“The people on the right side went to 
Buchenwald and Sachsenhausen.  
When we said goodbye to them we  
had no time to put our arms around 
them. We just waved and said  
‘when it’s all over, we will be reunited’.  
But we never saw them again.” 
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people died there. Tomi’s own words tell the story best: “The only word for it is 

a hell on earth. This is something that you couldn’t imagine. When we came to 

our part of the camp we didn’t even know if we were in the women’s camp or the 

men’s camp because you saw these skeletons, shaved heads, in the striped 

uniform; you couldn’t see any attribute, if they were women or men. So only after 

several days we discovered that we were in the women’s camp. As children we 

used to play outside and these women used to walk around and they were just 

skeletons, walking very slowly; they were mortally sick. Occasionally they would 

fall down. We would stop playing and watch: ‘will she get up or no?’ Because we 

knew if she gets up she has another day to live. But in most cases she never got 

up. We saw people dying in front of our eyes. 

“Our day started with roll call, which was in freezing cold. We didn’t have warm 

clothes. The temperature would drop to minus 15 or 20. We had to stand there for 

an hour till our supervisor came. These [supervisors] were young women in their 

twenties. They went according to the proverb that if you show compassion it’s a sign 

of weakness, so they exercised their brutality all the time. We were not allowed to 

talk directly to these women. One of the women [prisoners] got very annoyed and 

approached this SS woman. We had to stand around as she beat her and beat her 

until she fell down. I don’t know if she survived. But we had to be witness to it as an 

example that if you do something out of the ordinary, this is what you have to expect”. 

The abuse and indignity did not end with death: “There were men with a cart 

with two wheels and they would go to each hut and ask them if anybody died 

during the night. They would pick the corpse up and throw it on the cart. Once 

the cart was full it would be brought to the mortuary, and then in the evening 

to the crematorium. Constantly you smelled the burning of flesh. But we got 

used to it. We eventually didn’t even smell it”. 

The inmates in the camps, while they were predominantly Jews, came from 

many backgrounds: “There were not only Jewish people; there were gypsies, 

Jehovah’s Witnesses, gay and lesbian people, German political prisoners, and 

they were not treated any better”. 

The toll of this suffering and brutality cannot be measured. While Tomi believes 

that his age protected him to some extent from the worst psychological trauma, 

others in the camp were driven to terrible extremes: “In the night, they would 

climb the perimeter. Of course the guard – every 300 metres was a watchtower 

– would shoot them. We used to hear the shots being fired during the night 

and in the morning we would see the corpses on the barbed wire. These women 

didn’t want to escape. They couldn’t escape, but they just wanted to end it. 

This used to happen every day, all over the camp”. 

Bergen-Belsen was liberated in April 1945, but one month before, Tomi’s family 

experienced further tragedy: “When I woke up I saw my mother and my aunt 

crying, and they told me that my grandmother had passed away. That morning 

we sat on the bed, five of us, and two men entered the room, they picked up 

my grandmother. They stripped her – she was just like a little baby. One picked 

her up by the hands, one by the legs. She was thrown onto the cart, then 

wheeled outside and thrown on the pile of corpses. We sat there for a couple 

of minutes. Nobody cried because we didn’t have any tears anymore”. 

Tomi says that on April 15 every year, the anniversary of their liberation, “I take 

a glass of wine and I say ‘Aleichem’”. 

On the morning of our interview, Tomi had given a radio interview where he 

was asked, as he often is, how he answers those who deny that the Holocaust 

happened at all. For the first time in this measured retelling, he becomes 

exercised: “The Holocaust did happen. I was there. I saw the corpses. And it 

did happen. People must know that it’s the truth”. 

 

Building a future and facing the past 
The surviving members of Tomi’s family were finally released from the camp, and 

were reunited with his father. They travelled back to Slovakia, but by then the Eastern 

Bloc countries were in the grip of Communism, and Jews were no more welcome 

than they had been before: “We considered ourselves Slovak, but [to the Slovak 

population] we were Jews first and then we were Slovak”. 

The family eventually made the decision to emigrate to the newly formed state of 

Israel, and settled there in 1949. Seven years later, 21-year-old Tomi made the 

extraordinary decision to travel to Germany to study. I ask him how he could have 

considered returning to a place that had such horrendous associations, and he smiles: 

“I made peace with my past so it 
doesn’t spoil my present. When people 
ask me about hatred, I say I have no 
hatred because hatred is a type of 
trauma. So I put it behind me. I’m 
looking forward, not backward. I’m a 
happy person. I’m very lucky.” 

“One moment we were standing before 
the carriage as civilised people, fed and 
clothed. The next moment the door 
closed behind us and we were no longer 
civilised people – we were like animals.”
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“You know, after the war the Germans were very helpful to Israel. When people were 

saying to me how can you go to Germany, I said I will tell you how: when Ben-Gurion 

[the Israeli Prime Minister] is going on an official visit, he has side riders on 

motorbikes, and the motorbike is BMW, made in Germany, and if Ben-Gurion agrees 

that German motorbikes can accompany him, I can go to Germany to study, because 

I wanted to study engineering and of course the Germans were the people to go to”. 

From Germany he travelled to Ireland in 1959, when he was employed by a 

German industrialist to set up a factory in Dublin. For over forty years he made a 

happy life here, married, raised a family and ran his business. But in all of that 

time, he never once spoke about what had happened to him. His wife died in 

2003 without ever knowing Tomi’s history. 

It was only when he retired that Tomi began to write about what had happened. 

His articles attracted some media attention, and he was approached by the 

Holocaust Education Trust Ireland, who asked him if he would speak to school 

groups. A first he refused: “I couldn’t do it, but eventually I realised that I owe it 

to the victims that their memory is not forgotten. I have to speak”. 

Thus began a new chapter in Tomi’s life, speaking to schools, colleges, 

governments and organisations, telling his story, and explaining its meaning and 

message to generations for whom this is just another history lesson: “The teachers 

tell me ‘Tomi, if you speak to them they will remember’. Not only do they 

remember, they come home, they tell their parents, they tell their friends. So it’s 

not only the 200, 300 that know my story. There’s a thousand others”. 

At first the process was incredibly difficult, as the act of telling not only brought 

back memories, but also forced him to see what he had suffered as a child through 

an adult’s eyes: “Each time I was speaking I was reliving my past. I was talking 

about the time we had to wear a yellow star, and I had a yellow star and I put it 

on. Suddenly I broke down. When I was told to wear the yellow star, I didn’t even 

ask why, I just wore it. It didn’t mean anything to me; I was only nine years old. 

Now I felt the humiliation, and that humiliation made me cry. But now you know 

I’m more used to it. It’s a job that I think is very important that I have to do”. 

Tomi’s attitude to what he has suffered is one of extraordinary tolerance and 

strength: “I made peace with my past so it doesn’t spoil my present. When people 

ask me about hatred, I say I have no hatred because hatred is a type of trauma. 

If you carry hatred you suffer, and the person that you are hating, he doesn’t give 

a damn anyway. So I put it behind me. I’m looking forward, not backward. I’m a 

happy person. I’m very lucky”. 

 

Dangerous times 
Tomi’s message is more important than ever now, as the growing international 

migrant crisis, and the rise of right-wing political groupings, require an urgent 

response from governments and society as a whole. In Ireland, protests at 

proposed Direct Provision centres, and racial abuse on social media, have received 

extensive media attention, and Tomi is angered and bewildered that the message 

of the Holocaust has to be relearned, generation upon generation. The number 

of Jewish refugees accepted into Ireland during and after World War II was pitifully 

low, and he says our approach to refugees now is no different: “Of course I criticise 

that Ireland doesn’t take more refugees. This is history repeating itself, you know? 

Today there are different people, tomorrow it might be you”. 

Naturally, he supports the campaign for stronger hate crime legislation, citing 

Germany as an example, where Holocaust denial is a crime. With a general election 

almost certain in 2020, he asks that people raise this issue on the doorsteps: “We 

talk about what individuals can do and what governments can do. We need to 

say to people if they canvass us on the doors: ‘we need hate crime legislation: 

what would your party do?’ 

“I always say you know here in Ireland, we are a democratic country. You have a 

voice and when you are exercising it, think about it very carefully”. 

He believes in our power as individuals to counter racism, abuse and discrimination 

in our day-to-day lives, and this is also a message he brings to the children and 

young people he speaks to: “If you see something like this – bullying because they 

are foreign or because they have different colour skin or because they are a 

different religion, don’t become a bystander. Stand up to these bullies and if they 

don’t stop, go to the teacher, go to the police. This has to stop. We can’t let it go. 

“The Holocaust did not start with the gas chamber. The Holocaust started with 

whispers, and then abuse and finally murder. We have to stop it at the time of 

the whisper, because if we don’t, it might be too late”. 

“The Holocaust did not start with the gas 
chamber. The Holocaust started with 
whispers, and then abuse and finally murder. 
We have to stop it at the time of the whisper, 
because if we don’t, it might be too late”.

Tomi lives in Dublin with his partner Joyce, who is a source of 

tremendous support to him in his work. He has spoken to over 

120,000 schoolchildren in Ireland, and has travelled to South 

Africa, the US, and all over Europe, including Germany and 

Slovakia. In June 2015, on his 80th birthday, he gave a speech 

at the Blanchardstown Mosque. He gave a TedX talk in Trinity 

College Dublin in March 2018, and has addressed the Harvard 

University Law School and the Cambridge Union. He is the 

recipient of numerous awards for his work, including the Order 

of Merit of the Federal Republic of Germany, and honorary 

degrees from TCD, DCU and Maynooth University. His 

autobiography, I was a Boy in Belsen, was published by O’Brien 

Press in 2011, and a children’s book, Tomi, was published in 

2018. Tomi has also featured in a series of three documentary 

films – I was a Boy in Belsen, Close to Evil, and Condemned to 

Remember – which follow him as he confronts his past, and 

seeks to address the rise of the far right in Europe and beyond. 
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severity – Appellant seeking to appeal 
against sentence – Whether sentence 
was unduly severe – [2018] IECA 328 – 
19/10/2018 
DPP v O’Shea 
Sentencing – Assault causing serious 
harm – Severity of sentence – Appellant 
seeking to appeal against sentence – 
Whether sentence was unduly severe – 
[2019] IECA 250 – 11/10/2019 
DPP v O’Sullivan 
Sentencing – Possession of drugs with 
a value of ¤13,000 or more with an 
intention to supply – Undue leniency – 
Applicant seeking review of sentence – 
Whether sentence was unduly lenient – 
[2019] IECA 260 – 15/10/2019 
DPP v Sarsfield 
Crime and sentencing – Misuse of drugs 
– Possession of cocaine for purposes of 
supply – Appeal against severity of 
sentence – [2019] IECA 242 – 
08/10/2019 
DPP v Sloyan 
Sentencing – Burglary – Error in 
principle – Appellant seeking to appeal 
against sentence – Whether there was 
an error in principle – [2019] IECA 252 
– 15/10/2019 
DPP v T.S. 

Order of prohibition – Prosecution – 
Indecent assault – Applicant seeking an 
order of prohibition – Whether there 
were instances of specific and incurable 
prejudice which created a real and 
serious risk that the applicant would not 
receive a fair trial – [2019] IEHC 671 – 
16/10/2019 
N.S. v DPP 
 
Library acquisitions 
Lucraft, M. Archbold Criminal Pleading, 
Evidence and Practice 2020. London: 
Sweet & Maxwell, 2020 [late 2019]. 
First supplement to the 2020 edition 
up-to-date to August 29, 2019 – M500 
van Kempen, P.H. Fedorova, M. 
International Law and Cannabis: 
Regulation of Cannabis Cultivation for 
Recreational Use under the UN Narcotic 
Drugs Conventions and the EU Legal 
Instruments in Anti-Drugs Policy: 
Volume 1. Cambridge: Intersentia 
Publishers, 2019 – M505.4.N1 
van Kempen, P.H. International Law and 
Cannabis: Regulation of Cannabis 
Cultivation for Recreational Use under 
the UN Narcotic Drugs Conventions and 
the EU Legal Instruments in Anti-Drugs 
Policy: Volume 2. Cambridge: 
Intersential Ltd, 2019 – M505.4.N1 
 
Articles 
Hallissey, M. Mr Brightside. Law Society 
Gazette 2019; (Oct): 20 
McDermott, M. JMA spotlights NI rape 
trial investigation. Law Society Gazette 
2019; (Oct): 18 
O’Sullivan, D. Beaten to the punch. The 
Bar Review 2019; (24) (5): 126 
 
Statutory instruments 
Criminal Justice (Mutual Assistance) 
(Amendment) Act 2015 
(commencement) order 2019 – SI 
468/2019 
Criminal Justice (Mutual Recognition of 
Probation Judgments and Decisions) 
Act 2019 (commencement) order 2019 
– SI 469/2019 
Criminal Justice (Terrorist Offences) Act 
2005 (section 42) (restrictive measures 
concerning certain persons and entities 
associated with the ISIL (Da’esh) and 
Al-Qaida organisations) (no.4) 
regulations 2019 – SI 491/2019 
Criminal Justice (Terrorist Offences) Act 
2005 (section 42) (restrictive measures 
concerning certain persons and entities 
with a view to combating terrorism) 
regulations (no. 2) 2019 – SI 492/2019 
 

DATA PROTECTION 
Articles 
Moeller, T. Too many hats? Law Society 
Gazette 2019; (Nov): 44 
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Statutory instruments 
Data Protection Act 2018 
(commencement) order 2019 – SI 
532/2019 
 

DEFAMATION 
Defamation – Damages – Injunctions – 
Defendant seeking an order striking out 
the plaintiff’s claim – Whether the 
plaintiff’s claim disclosed no reasonable 
cause of action and/or was frivolous 
and/or vexatious – [2019] IEHC 652 – 
01/10/2019 
Jones v Coolmore Stud 
 

ELECTORAL 
Statutory instruments 
Electoral (amendment) (no. 2) 
regulations 2019 – SI 481/2019 
Seanad electoral (panel members) 
(prescribed forms) (amendment) 
regulations 2019 – SI 482/2019 
Seanad electoral (university members) 
(prescribed matters) (amendment) 
regulations 2019 – SI 483/2019 
Referendum Commission (establishment) 
(no. 2) order 2019 – SI 484/2019 
 

EMPLOYMENT LAW 
Point of law – Rate of pay – National 
Minimum Wage Act 2000 s. 8 – 
Appellant seeking to appeal to the High 
Court on a point of law from the 
determination of the Labour Court – 
Whether the Labour Court fell into error 
as a matter of law in the manner in 
which it addressed and calculated hours 
of work in the relevant pay reference 
period – [2019] IEHC 693 – 
18/10/2019 
Karpenko v Freshcut Food Services Ltd 
Wages – Point of law – Onus of proof – 
Appellant seeking to appeal from the 
determination of the respondent – 
Whether the appellant discharged the 
onus of proof – [2019] IEHC 660 – 
09/10/2019 
Stefanazzi v Labour Court 
Employment law – Jurisdiction – 
Organisation of Working Time Act 1997 
s. 14(1) – Appellant seeking an order 
declaring that the Labour Court erred in 
law in assuming jurisdiction under 
s.14(1) of the Organisation of Working 
Time Act 1997, or in applying that 
section to the respondents in granting 
them relief pursuant to the same – 
Whether the Labour Court made an 
error of law by ignoring the express 
statement in the contracts of 
employment of the respondents, that 
their hourly rate of pay includes their 
Sunday premium – [2019] IEHC 654 – 
07/10/2019 

Trinity Leisure Holdings Ltd T/A Trinity 
City Hotel v Kolesnik and Alfimova  
 
Statutory instruments 
Industrial training (geoscience industry) 
order 2019 – SI 511/2019 
Industrial training (hairdressing 
industry) order 2019 – SI 512/2019 
 

ENERGY 
Statutory instruments 
Electricity Regulation Act 1999 (public 
service obligations) (amendment) order 
2019 – SI 497/2019 
Water Services Act 2017 (commencement) 
order 2019 – SI 510/2019 
Valuation Act 2001 (global valuation) 
(apportionment) (EirGrid) order 2019 – SI 
516/2019 
Valuation Act 2001 (global valuation) 
(apportionment) (Electricity Supply Board) 
order 2019 – SI 517/2019 
Valuation Act 2001 (global valuation) 
(apportionment) (Irish Water) order 2019 
– SI 518/2019 
 

EQUALITY 
Library acquisitions 
Valiulis, M.G. The Making of Inequality: 
Women, Power and Gender Ideology in 
the Irish Free State, 1922-37. Dublin: 
Four Courts Press, 2019 – M208.22.C5 
 

EUROPEAN UNION 
Library acquisitions 
Bednarovicz, B., Zwanenburg, A. 
Cross-Border Employment and Social 
Rights in the EU Road Transport Sector. 
The Hague: Eleven International 
Publishing, 2019 – W130 
Florczak, I., Kenner, J., Otto, M. 
Precarious Work: The Challenge for 
Labour Law in Europe. Cheltenham: 
Edward Elgar Publishing, 2019 – W130 
Jaspers, T., Pennings, F., Peters, S. 
European Labour Law. Cambridge: 
Intersentia Ltd., 2019 – W130 
Pila, J., Torremans, P.L.C. European 
Intellectual Property Law (2nd ed.). 
Oxford: Oxford University Press, 2019 – 
W142 
Power, V. EU Shipping Law (3rd ed.). 
London: Informa Law from Routledge, 
2019 – 2 volume set – W135.4 
 
Articles 
Cummins, C. Anti-money laundering 
update: the European Union 
(anti-money laundering: beneficial 
ownership of trusts) regulations 2019. 
Commercial Law Practitioner 2019; (26) 
(8): 154 
Kenneally, D. Border rights and Brexit. 
The Bar Review 2019; (24) (5): 129 

Maguire, P. Under the radar. Law Society 
Gazette 2019; (Oct): 40 
 
Statutory instruments 
European Union (restrictive measures 
concerning Zimbabwe) regulations 2019 
– SI 449/2019 
European Union (insurance distribution) 
(amendment) regulations 2019 – SI 
467/2019 
European Union (freezing and 
confiscation of instrumentalities and 
proceeds of crime) regulations 2019 – SI 
470/2019 
European Union (environmental impact 
assessment) (arterial drainage) 
regulations 2019 – SI 472/2019 
European Union habitats (Carrowmore 
Dunes special area of conservation 
002250) regulations 2019 – SI 
473/2019 
European Union habitats (Loughatorick 
South Bog special area of conservation 
000308) regulations 2019 – SI 474/2019 
European Union habitats (Glengarriff 
Harbour and Woodland special area of 
conservation 000090) regulations 2019 
– SI 475/2019 
European Union habitats 
(Meentygrannagh Bog special area of 
conservation 000173) regulations 2019 – 
SI 476/2019 
European Union habitats (Rosroe Bog 
special area of conservation 000324) 
regulations 2019 – SI 477/2019 
European Union (restrictive measures 
concerning Libya) regulations (no.2) 2019 
– SI 490/2019 
European Union (restrictive measures 
concerning Ukraine) regulations (no.3) 
2019 – SI 493/2019 
European Union (restrictive measures 
concerning the Democratic People’s 
Republic of Korea) (no. 4) regulations 
2019 – SI 498/2019 
European Union (restrictive measures 
concerning Venezuela) (no. 2) 
regulations 2019 – SI 499/2019 
European Union (restrictive measures 
concerning South Sudan) (no. 3) 
regulations 2019 – SI 500/2019 
European Union conservation of wild 
birds (Cregganna Marsh special 
protection area 004142) regulations 
2019 – SI 514/2019 
European Union conservation of wild 
birds (Inner Galway Bay special 
protection area 004031) regulations 
2019 – SI 515/2019 
European Union habitats (Ardrahan 
Grassland special area of conservation 
002244) regulations 2019 – SI 
522/2019 
European Union habitats (The Gearagh 
special area of conservation 000108) 
regulations 2019 – SI 523/2019 
European Union habitats (North Dublin 

Bay special area of conservation 000206) 
regulations 2019 – SI 524/2019 
European Union habitats (South Dublin 
Bay special area of conservation 000210) 
regulations 2019 – SI 525/2019 
European Union habitats (Glen of the 
Downs special area of conservation 
000719) regulations 2019 – SI 
526/2019 
European Union habitats (Mullaghanish 
Bog special area of conservation 
001890) regulations 2019 – SI 
527/2019 
European Union (marine equipment) 
(amendment) regulations 2019 – SI 
529/2019 
European Communities (Kimberley 
process) (trade in rough diamonds) 
regulations 2019 – SI 533/2019 
European Union (fluorinated greenhouse 
gas) (amendment) (no. 2) regulations 
2019 – SI 534/2019 
 

EVIDENCE 
Library acquisitions 
Joyce, C., Madden, H., Prendergast, 
E.J., Tottenham, M. A Guide to Expert 
Witness Evidence. Haywards Heath: 
Bloomsbury Professional, 2019 – 
M604.9.C5 
 
Articles 
Convery, P., Delaney, I., McCabe, N. 
False witness. Law Society Gazette 
2019; (Nov): 34 
 

EXTRADITION LAW 
Preliminary ruling – European arrest 
warrant – Bilateral agreement – 
Applicant seeking the surrender of the 
respondent pursuant to a European 
arrest warrant – Whether the request for 
surrender was within the terms of the 
Framework Decision of the 13th June, 
2002 on the European arrest warrant 
and the surrender procedures between 
Member States – [2019] IEHC 558 – 
25/06/2019 
Minister for Justice v Gustas 
European arrest warrant – Surrender – 
Public interest – Applicant seeking the 
surrender of the respondent – Whether 
the public interest in surrender 
outweighed the gravity of the 
interference with the respondent’s 
family life – [2019] IEHC 563 – 
19/07/2019 
Minister for Justice and Equality v P.W. 
European arrest warrants – Surrender – 
Proportionality – Applicant seeking the 
surrender of the respondent – Whether 
the respondent’s surrender was 
proportionate – [2019] IEHC 674 – 
14/10/2019 
Minister for Justice v T.N. 
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FAMILY LAW 
Jurisdiction – Parental responsibility – 
Habitual residence – Appellants seeking 
the return of children from England to 
Ireland’s jurisdiction – Whether the courts 
of England and Wales had jurisdiction as 
regards matters of parental responsibility 
for the children – [2019] IEHC 641 – 
30/07/2019 
Hampshire County Council v C.E. 
Garnishee order – Settlement monies – 
Family law proceedings – Revenue 
Commissioners seeking a garnishee order 
– Whether the garnishee order sought 
should be refused – [2019] IEHC 713 – 
30/10/2019 
Gladney v H. 
 
Articles 
Conneely, S., Dempsey, S., O’Shea, R. 
Domestic violence in the District Court. 
Irish Journal of Family Law 2019; (22) (4): 
79 
Leahy, S. Criminal offences relating to 
marriage formation: reflections on recent 
developments. Irish Journal of Family Law 
2019; (22) (4): 87 
 
Acts 
Parent’s Leave and Benefit Act 2019 – Act 
35/2019 – Signed on October 24, 2019 
 
Statutory instruments 
Adoption Act 2010 (abridged certificate) 
regulations 2019 – SI 508/2019 
 

FINANCIAL SERVICES 
Library acquisitions 
Dankos, C., Jenkins, H. A Practitioner’s 
Guide to the UK Financial Services 
Rulebooks (7th ed.). London: Sweet & 
Maxwell, 2019 – N308.3 
Morris, S. Financial Services Regulation in 
Practice. Oxford: Oxford University Press, 
2016 – N308.3 
 
Statutory instruments 
Credit institutions resolution fund levy 
(amendment) regulations 2019 – SI 
494/2019 
National Treasury Management Agency 
(Amendment) Act 2000 (delegation of 
investment functions) order 2019 – SI 
535/2019 
National Surplus (Reserve Fund for 
Exceptional Contingencies) Act 2019 
(commencement) order 2019 – SI 
536/2019 
 

FISHERIES 
Statutory instruments 
Sea-fisheries and maritime jurisdiction 
(mussel seed) (opening of fisheries) 
regulations 2019 – SI 464/2019 

Sea-fisheries (technical measures) 
regulations 2019 – SI 520/2019 
 

GOVERNMENT 
Statutory instruments 
Oireachtas (allowances) (chairpersons of 
Oireachtas committees) order 2019 – SI 
504/2019 
 

HEALTH 
Articles 
McPartland, A. Regulation of the heath 
sector in Ireland – enforcement powers. 
Medico-Legal Journal of Ireland 2019; 
(25) (1): 5 
 
Acts 
Health and Childcare Support 
(Miscellaneous Provisions) Act 2019 – Act 
36/2019 – Signed on October 24, 2019 
 
Statutory instruments 
Health Insurance Act 1994 (section 
11E(3)) (no. 3) (amendment) regulations 
2019 – SI 471/2019 
Public health (alcohol) (fixed payment 
notice) regulations 2019 – SI 480/2019 
Dietitians Registration Board delayed 
entry applicants bye-law 2019 – SI 
487/2019 
Infectious diseases (preventative 
measures) (HIV PrEP) regulations 2019 – 
SI 531/2019 
 

IMMIGRATION 
Asylum and immigration – Subsidiary 
protection – National of Zimbabwe – 
Application for refusal of protection – 
[2019] IEHC 624 – 21/08/2019 
P.F. v The International Protection Appeals 
Tribunal and The International Protection 
Officer 
Asylum and immigration – International 
protection – Pakistani national – Proposed 
transfer to United Kingdom to determine 
status – [2019] IEHC 623 – 21/08/2019 
W.G. v The Chief Superintendent of the 
Garda National Immigration Bureau 
 
Articles 
Lynch, M. Room to improve? Law Society 
Gazette 2019; (Nov): 30 
 

INJUNCTIONS 
Injunction – Trespass – Defence – Plaintiff 
seeking injunctive relief – Whether 
defendants were entitled to occupy lands 
– [2019] IEHC 662 – 10/10/2019 
Clare County Council v McDonagh 
Vacation of premises – Interlocutory 
injunctive relief – Jurisdiction – Plaintiffs 
seeking orders directing the defendant to 
vacate a residential premises and to 

remove his personal property therefrom – 
Whether the Circuit Court had exclusive 
jurisdiction to grant the reliefs sought – 
[2019] IEHC 712 – 09/10/219 
Charlton v Coates 
Balance of convenience – Interlocutory 
injunction – Directions for expedited 
hearing – Defendants seeking specific 
interlocutory orders arising from their 
counterclaim – Whether one or other party 
would be able to pay the other the 
damages which would arise if they lost at 
the plenary trial – [2017] IEHC 851 – 
09/11/2017 
Ffrench-O’Carroll v Permanent TSB Plc 
(formerly known as Irish Life and 
Permanent Plc) 
Practice and procedure – Interlocutory 
injunctions – Employment – Application 
for mandatory and restraining orders – 
[2018] IEHC 832 – 16/05/2018 
Finnan v Tizzard Holdings Unlimited 
Company T/A Adare Manor Hotel and 
Golf Resort 
Leave application – Injunction – Extension 
of time – Applicant seeking leave and an 
injunction – Whether the applicant had 
liberty to prepare a draft amended 
statement of grounds – [2019] IEHC 677 
– 18/09/2019 
Irish Coastal Environmental Group 
Coastwatch v The Sea Fisheries Protection 
Authority and ors 
Interlocutory injunctions – Trespass – 
Property – Plaintiff seeking injunctive 
relief – Whether the plaintiff was entitled 
to the interlocutory orders sought – 
[2019] IEHC 667 - 11/10/2019 
KBC Bank Ireland Plc v McGann 
Injunction – Substantive relief – EU law 
rights – Applicant seeking a substantive 
injunction – Whether an entitlement to a 
substantive injunction had been made out 
– [2019] IEHC 679 – 25/09/2019 
Khan v Minister for Justice, Equality and 
Law Reform 
Injunctive relief – Property – Receiver – 
Plaintiff seeking injunctions restraining the 
defendants from impeding or obstructing 
the plaintiff in his efforts to sell two 
properties of which he had been 
purportedly appointed as receiver – 
Whether the plaintiff’s appointment as 
receiver was valid – [2019] IEHC 651 – 
01/10/2019 
McCarthy v Langan 
Permanent injunctions – Trespass – 
Properties – Plaintiff seeking permanent 
injunctions restraining trespass – Whether 
the defendants have any estate, right, title 
or interest in the properties – [2019] IEHC 
649 – 01/10/2019 
Shawl Property v Malone 
Isaac Wunder order – Frivolous and 
vexatious action – Revival of action – 
Plaintiff seeking permission to revive a 
dismissed action – Whether the plaintiff 

was entitled to ask the court to reopen or 
revisit those claims – [2019] IEHC 628 – 
28/08/2019 
Sheridan v Emerald 
 

INSOLVENCY 
Order for possession – Power of sale – 
Protective certificate – Plaintiff seeking to 
enforce an order for possession – Whether 
the failure to disclose the existence of an 
order for possession constituted a material 
non-disclosure – [2019] IEHC 659 – 
07/10/2019 
Tanager Dac v Ryan 
 
Articles 
Keating, C. A second bite at the cherry. 
Law Society Gazette 2019; (Oct): 44 
 

INSURANCE 
Articles 
Brennan, J. The time has come. Law 
Society Gazette 2019; (Nov): 26 
Gilhooly, S. In the trenches. Law Society 
Gazette 2019; (Oct); 24 
 

INTELLECTUAL 

PROPERTY 
Supplementary Protection Certificate – 
Validity – Patent – Plaintiffs claiming that 
it would be an infringement of a 
Supplementary Protection Certificate for 
the defendants to put any product on the 
Irish market containing a combination of 
tenofovir disoproxil and emtricitabine – 
Whether the Supplementary Protection 
Certificate was valid – [2019] IEHC 683 – 
11/10/2019 
Gilead Sciences Inc. v Mylan SAS 
 

INTERNATIONAL LAW 
Library acquisitions 
Mulligan, E., Oates, L. Principles of 
International Taxation (7th ed.). Haywards 
Heath: Bloomsbury Professional, 2019 – 
C224 
 
Articles 
McMahon, A., Dr., Ní Ghráinne, B., Dr. 
After the 8th: Ireland, abortion and 
international law. Medico-Legal Journal of 
Ireland 2019; (25) (1): 22 
 

IRISH LANGUAGE 
Library acquisitions  
Phelan, M. Irish Speakers, Interpreters and 
the Courts, 1754-1921. Dublin: Four 
Courts Press, 2019 – L230.5.C5 
 
Statutory instruments 
Gaeltacht Act 2012 (designation of 
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Gaeltacht language planning areas) (no. 
2) order 2019 – SI 496/2019 
 

JUDICIAL REVIEW 
Judicial review – International protection 
– Joint hearing – Applicants seeking 
certiorari of the respondent’s decision to 
reject their appeals – Whether the 
respondent erred in law in allowing a joint 
hearing to be conducted – [2019] IEHC 
627 – 31/07/2019 
A.D.N. (South Africa) 
Judicial review – Certificate of 
naturalisation – Failure to give adequate 
reasons – Applicant seeking an order of 
certiorari quashing the decision of the 
respondent refusing to grant her a 
certificate of naturalisation – Whether 
there was a failure to give adequate 
reasons – [2019] IECA 255 – 14/10/2019 
Borta (A Minor) v Minister for Justice and 
Equality 
Judicial review – Prosecution – Prohibition 
– Appellant seeking judicial review – 
Whether the appellant satisfied the 
threshold in so far as he sought leave to 
apply for relief by way of judicial review 
against the respondents – [2019] IECA 
258 – 25/10/2019 
Carroll v Judge Fahy 
Judicial review – Complaints procedure – 
Disciplinary procedure – Applicant seeking 
an order of certiorari of a decision made 
under a complaints procedure – Whether 
the complaints procedure was capable of 
being judicially reviewed – [2019] IEHC 
658 – 08/10/2019 
Dillon v Cus 
Judicial review – Exclusion – Irrelevant 
considerations – Applicant seeking an 
order of certiorari quashing a decision of 
an appeals committee – Whether the 
committee was entitled to decide the issue 
of expulsion – [2019] IEHC 643 – 
13/09/2019 
F.D. v Minister for Education 
Judicial review – Scope of appeal – EU law 
– Appellant seeking to appeal against High 
Court decision – Whether the appellant 
was entitled to rely upon certain 
arguments advanced – 26/07/2019 – 
[2019] IESC 53 
Friends of the Irish Environment Ltd v An 
Bord Pleanála 
Judicial review – Legislative amendments 
– EU environmental law – Applicant 
seeking judicial review – Whether 
legislative amendments were inconsistent 
with EU environmental law – [2019] IEHC 
646 – 20/09/2019 
Friends of the Irish Environment Ltd v 
Minister for Communications 
Judicial review – Statutory instruments – 
Form of order – Parties invited to make 
submissions as to the precise form of the 
order to be made in the proceedings – 

Whether the order should be predicated 
on a finding that two statutory 
instruments were ultra vires s. 4(4A) of the 
Planning and Development Act 2000 – 
[2019] IEHC 685 – 18/10/2019 
Friends of the Irish Environment Ltd v 
Minister for Communications and ors 
Judicial review – Preliminary objections – 
Contract – Applicant seeking an order of 
certiorari quashing a decision of the 
second respondent – Whether the 
application was misconceived – [2019] 
IEHC 709 – 29/10/2019 
Graham v Horse Racing Ireland 
Judicial review – Deportation – Country 
material – Applicant seeking judicial review 
– Whether the respondent failed to have 
regard to all circumstances and relevant 
country material – [2019] IEHC 489 – 
21/06/2019 
M.N. (Malawi) v The Minister for Justice 
and Equality 
 

LEGAL PROFESSION 
Professional misconduct – Striking off the 
Roll of Solicitors – Restitution – Appellant 
seeking to appeal against High Court 
orders – Whether the hearing before the 
High Court lacked the essential features of 
fairness – [2018] IESC 71 – 21/12/2018 
Law Society of Ireland v Coleman 
 
Articles 
Galavan, E., Millane, T. Sunshine on a rainy 
day. Law Society Gazette 2019; (Oct): 28 
Gearty, M.R., O’Higgins, M.P. The role of 
counsel in the administration of justice. 
The Bar Review 2019; (24) (5): 137 
Hallissey, M. Moore’s almanac. Law 
Society Gazette 2019; (Oct): 34 
Kelly, T. Society reaches out to stressed 
solicitors. Law Society Gazette 2019; 
(Oct): 14 
 
Statutory instruments 
Legal Services Regulation Act 2015 (levy) 
regulations 2019 – SI 463/2019 
Solicitors professional indemnity insurance 
regulations 2019 – SI 465/2019 
Solicitors Acts 1954 to 2015 (Complaints 
and Client Relations Committee, conduct) 
regulations 2019 – SI 466/2019 
Solicitors Acts 1954 to 2015 (Complaints 
and Client Relations Committee, section 
8 and 9) regulations 2019 – SI 
488/2019 
Legal Services Regulation Act 2015 
(commencement of certain provisions) 
(no. 2) order 2019 – SI 502/2019 
Solicitors Acts 1954 to 2011 
(apprenticeship and education) 
(amendment) regulations 2019 – SI 
503/2019 
Legal Services Regulation Act 2015 
(limited liability partnerships) (section 
130) regulations 2019 – SI 519/2019 

MEDICAL LAW 
Medical treatment – Curative intent 
treatment – Palliative intent management 
– Important treatment decisions needed 
to be taken in the best interests of the 
minor – Whether curative intent treatment 
or palliative intent management should be 
provided to the minor – [2019] IEHC 691 
– 22/10/2019 
A.C. (A Minor) and Ward of Court 
Poor professional performance – 
Conditions – Registration – Appellant 
seeking cancellation of the decision of the 
respondent to attach certain conditions to 
his ongoing registration following their 
finding of poor professional performance 
– Whether the sanctions imposed were 
reasonable and proportionate in all of the 
circumstances – [2019] IEHC 686 – 
31/05/2019  
Siddiqi v Medical Council of Ireland 
 
Articles 
Charnley, K., Ferns, M., Foley, T., Dr., 
Gregan, P., Dr., Holland, N., Lynch, M., 
MacMahon, H., Marsden, M., O’Grady, A., 
O’Mahoney, P., Dr., O’Shea, B., Dr., 
Shanaher, D. Case studies: do not attempt 
resuscitation in the community. 
Medico-Legal Journal of Ireland 2019; 
(25) (1): 41 
David, T.J., Ellison, S. Fitness to practise 
procedures for medical, dental, pharmacy, 
nursing and other health and social care 
students. Irish Law 2019; (37) (18): 263 
 

MEDICAL NEGLIGENCE 
Medical negligence proceedings – 
Personal injuries summons – Order for 
renewal – Defendants seeking to set aside 
the renewal of the personal injuries 
summons – Whether the balance of 
hardship lay in favour of the plaintiff – 
[2019] IEHC 690 – 09/10/2019 
Barry v McCann, Mater Private Hospital, 
Mater Private Healthcare and Mater 
Misericordiae University Hospital Ltd 
 
Library acquisitions 
Buchan, A. Lewis, C.J. Lewis & Buchan: 
Clinical Negligence: A Practical Guide (8th 
ed.). Haywards Heath: Bloomsbury 
Professional, 2019 – N33.71 
 

PERSONAL INJURIES 
Personal injury – Liability – Quantum – 
Appellant seeking to appeal from a 
decision in a personal injury action where 
liability and quantum were both in issue – 
Whether the trial judge erred in law and in 
fact in not finding the respondent guilty 
of contributory negligence – [2019] IECA 
245 – 10/10/2019 
Keegan v Sligo County Council 

PERSONAL INSOLVENCY 
Personal insolvency arrangements – 
Unfairly prejudiced – Adjournment – 
Personal insolvency practitioner seeking 
an order confirming the coming into effect 
of the interlocking personal insolvency 
arrangements proposed on behalf of the 
debtors – Whether Tanager DAC was 
unfairly prejudiced by the proposals – 
[2019] IEHC 622 – 20/08/2019 
Frank and Teresa McNamara (A Debtor) 
 

PLANNING AND 

ENVIRONMENTAL LAW 
Statutory instruments 
Rent pressure zone (local electoral area of 
Carlow) order 2019 – SI 478/2019 
Rent pressure zone (local electoral area of 
Macroom) order 2019 – SI 479/2019 
Genetically modified organisms (deliberate 
release) (amendment) regulations 2019 – 
SI 506/2019 
Planning and Development Act 2000 
section 181(2)(a)(no. 5) order 2019 – SI 
521/2019 
 

PRACTICE AND 

PROCEDURE 
Joinder – Notice party – Adjudication – 
Applicant seeking to be joined as a notice 
party – Whether the applicant had 
sufficiently demonstrated that his interests 
were capable of being adversely and/or 
directly affected by the outcome of the 
proceedings – [2019] IEHC 711 – 
09/11/2019 
Charles Kelly Ltd v Ulster Bank Ireland 
Ltd 
Vacation of premises – Interlocutory 
injunctive relief – Jurisdiction – Plaintiffs 
seeking orders directing the defendant 
to vacate a residential premises and to 
remove his personal property therefrom 
– Whether the Circuit Court had 
exclusive jurisdiction to grant the reliefs 
sought – [2019] IEHC 712 – 09/10/219 
Charlton v Coates 
Jurisdiction – Property arbitrator – Point 
of law – Plaintiff seeking an order 
directing the second defendant to state a 
question of law in the form of a special 
case for the opinion of the High Court – 
Whether the plaintiff had established that 
there was a real and substantial point of 
law as to the jurisdiction of the second 
defendant – [2019] IEHC 661 – 
10/10/2019 
Cork County Council v Lynch and Boyle 
Reasonable cause of action – Abuse of 
process – Appointment of receiver – 
Appellant seeking to appeal against the 
order of the High Court dismissing 
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proceedings commenced against the 
respondent – Whether the proceedings 
disclosed no reasonable cause of action 
against the respondent – [2019] IECA 243 
– 10/10/2019 
Corrigan v Fennell 
Preliminary ruling – Order for reference – 
Value-Added Tax – Supreme Court 
referring a question for a preliminary ruling 
– Whether the principle of abuse of rights 
is directly effective against an individual, 
even in the absence of a national measure, 
whether legislative or judicial, giving effect 
to that principle – [2016] IESC 79 – 
21/04/2016 
Cussens v Brosnan 
Summary judgment – Locus standi – 
Notice of assessment – Appellants 
seeking to appeal from a decision of the 
High Court granting the respondent 
summary judgment against them – 
Whether the respondent had the right 
to prosecute proceedings for the 
recovery of the sums claimed – [2019] 
IECA 228 
Gladney v Forte 
State aid – Set-off – Liability – Plaintiffs 
seeking to recover State aid – Whether the 
defendant was entitled to raise a claim of 
set-off – [2019] IEHC 545 
Ireland v Comhfhobairt (Gaillimh) T/A Aer 
Arann; Ireland v Aer Lingus Ltd 
Abuse of process – Frivolous proceedings 
– Reasonable cause of action – Appellant 
seeking to appeal against High Court order 
– Whether the claims advanced by the 
appellant were bound to fail – [2019] IESC 
72 – 08/07/2019 
Kelly v Allied Irish Banks 
Board of Inquiry – Order of prohibition – 
Statement of grounds – Applicant seeking 
to challenge the decision of the 
respondent to establish a Board of Inquiry 
– Whether there was any obligation to 
provide reasons as to why the Board of 
Inquiry was being established – [2019] 
IECA 244 – 09/10/2019 
McGowan v The Commissioner of An 
Garda Síochána 
Prosecution – Inordinate and inexcusable 
delay – Statement of claim – Defendants 
seeking an order dismissing the 
proceedings on the grounds of inordinate 
and inexcusable delay on the prosecution 
of the action – Whether the plaintiff was 
guilty of delay – [2019] IEHC 650 – 
01/10/2019 
Promontoria v Walsh 
 

PROBATE  
Articles 
Curran, D. Giving up the ghost. Law 
Society Gazette 2019; (Nov): 48 
Keating, A., Dr. Probate in practice. 
Conveyancing and Property Law Journal 
2019; (24) (3): 47 [part 1]  

PROPERTY 
Articles 
Maddox, N., Dr. The homicidal joint 
tenant. Conveyancing and Property Law 
Journal 2019; (24) (3): 42 
Murphy, P., Rouse, D. Muddy waters. Law 
Society Gazette 2019; (Nov): 52 
 

REGULATORY LAW 
Statutory instruments 
Legal metrology (prescribed instruments) 
regulations 2019 – SI 505/2019 
 

ROAD TRAFFIC 
Library acquisitions 
Brown, P., McCormac, K. Wilkinson, G.S. 
Wilkinson’s Road Traffic Offences (29th 
ed.). London: Sweet & Maxwell, 2019 – 
M565.T7 
 

SUMMARY JUDGMENT 
Articles 
Barrett, M., Revisiting Aer Rianta. 
Commercial Law Practitioner 2019; (26) 
(9): 163 
 

TAXATION 
Library acquisitions 
Boria, P. Taxation in European Union (2nd 
ed.). Switzerland: Springer International 
Publishing, 2017 – M335.E95 
 

TECHNOLOGY 
Articles 
Cowan, D. The prediction predilection. 
Law Society Gazette 2019; (Oct): 48 
 

TELECOMMUNICATIONS 
Statutory instruments 
Wireless telegraphy (400 MHz band 
licences) regulations 2019 – SI 489/2019 
 

TRANSPORT 
Library acquisitions 
Goode, R. Convention on International 
Interests in Mobile Equipment and 
Protocol Thereto on Matters Specific to 
Aircraft Equipment (4th ed.). Rome: 
UNIDROIT, 2019 – N327 
 
Statutory instruments 
Roads (schemes) (forms) (amendment) 
regulations 2019 – SI 485/2019 
Roads (amendment) regulations 2019 – SI 
486/2019 
Road traffic (traffic and parking) 
(amendment) regulations 2019 – SI 
495/2019 
Road Traffic Act 2010 (part 3) (fixed 

charge offences) (amendment) regulations 
2019 – SI 507/2019 

VULNERABLE ADULTS 
Library acquisitions 
Frolik, L.A. The Law of Later-Life 
Healthcare and Decision Making (2nd 
ed.). Chicago: American Bar Association, 
2017 – N151.4 
 
Articles 
Walsh, S. Mind the gap. Law Society 
Gazette 2019; (Oct): 52 
 

WARDS OF COURT 
Unlawful detention – Fair procedure rights 
– Wardship jurisdiction – Appellant 
seeking to appeal against a Court of 
Appeal decision – Whether it is necessary 
to give effect to the wishes of a person 
who lacks capacity – [2019] IESC 73 – 
17/10/2019 
A.C. v Hickey and ors 
 

WHISTLEBLOWERS 
Articles 
O’Loan, J. New directive ups protection for 
whistleblowers. Law Society Gazette 2019; 
(Oct): 56 
 
Bills initiated in Dáil Éireann during the 
period September 28, 2019, to 
November 7, 2019 
[pmb]: Private Members’ Bills are 
proposals for legislation in Ireland initiated 
by members of the Dáil or Seanad. Other 
Bills are initiated by the Government. 
 
Equitable beef pricing bill 2019 – Bill 
79/2019 [pmb] – Peadar Tóibín 
Family law bill 2019 – Bill 78/2019 
Health and childcare support 
(miscellaneous provisions) bill 2019 – Bill 
76/2019 
Health (medical entitlements in nursing 
homes) (miscellaneous provisions) bill 
2019 –  Bill 73/2019 [pmb] – Deputy 
Imelda Munster and Deputy Caoimhghín 
Ó Caoláin 
Housing (homeless housing assistance 
payment) (amendment) bill 2019 – Bill 
84/2019 [pmb] – Deputy Frank O’Rourke 
Industrial development (amendment) bill 
2019 – Bill 77/2019 
Intoxicating liquor (amendment) bill 2019 
– Bill 70/2019 [pmb] – Deputy Kevin 
O’Keeffe 
Latent defects redress bill 2019 – Bill 
87/2019 [pmb] – Deputy Eoin Ó Broin 
and Deputy Dessie Ellis 
Mandatory beef price transparency bill 
2019 – Bill 85/2019 [pmb] – Deputy Brian 
Stanley 
Noise pollution (management and 
abatement) bill 2019 – Bill 74/2019 

[pmb] – Deputy Thomas P. Broughan 
Planning and development (amendment) 
(first-time buyers) bill 2019 – Bill 86/2019 
[pmb] – Deputy Darragh O’Brien 
Planning and development (ministerial 
power repeal) bill 2019 – Bill 69/2019 
[pmb] – Deputy Eoin Ó Broin 
Road traffic (amendment) (use of electric 
scooters) bill 2019 – Deputy 72/2019 
[pmb] – Deputy Marc MacSharry 
Thirty-ninth amendment of the 
Constitution (presidential elections) bill 
2019 – Bill 68/2019 
 
Bills initiated in Seanad Éireann during 
the period September 28, 2019, to 
November 7, 2019 
Education (student and parent charter) bill 
2019 – Bill 67/2019 
Harmful plastics (prohibition) bill 2019 – 
Bill 83/2019 [pmb] – Senator Lorraine 
Clifford-Lee, Senator Robbie Gallagher 
and Senator Jennifer Murnane O’Connor 
Housing (housing assistance payment 
waiting times) (miscellaneous provisions) 
(amendment) bill 2019 – Bill 80/2019 
[pmb] – Senator Jennifer Murnane 
O’Connor, Senator Lorraine Clifford-Lee 
and Senator Catherine Ardagh 
Industrial relations (joint labour 
committees) bill 2019 – Bill 81/2019 
[pmb] – Senator Gerald Nash, Senator 
Aodhán Ó Ríordáin, Senator Kevin 
Humphreys and Senator Ivana Bacik 
Parent's leave and benefit bill 2019 – Bill 
75/2019 
Road traffic (amendment) bill 2019 – Bill 
71/2019 [pmb] – Deputy Frank Feighan, 
Deputy Martin Conway and Deputy 
Catherine Noone 
 
Progress of Bill and Bills amended in 
Dáil Éireann during the period 
September 28, 2019, to November 7, 
2019 
Child care (amendment) bill 2019 – Bill 
66/2019 – Committee Stage 
Consumer protection (gift vouchers) bill 
2018 – Bill 142/2018 – Committee Stage 
Family law bill 2019 – Bill 78/2019 – 
Committee Stage 
Finance (tax appeals and prospectus 
regulation) bill 2019 – Bill 45/2019 – 
Committee Stage 
Health and childcare support 
(miscellaneous provisions) bill 2019 – Bill 
76/2019 – Committee Stage 
Industrial development (amendment) bill 
2019 – Bill 77/2019 – Committee Stage – 
Passed by Dáil Éireann 
Landlord and tenant (ground rents) 
(amendment) Bill 2017 – Bill 116/2017 – 
Committee Stage 
Parent’s leave and benefit bill 2019 – Bill 
75/2019 – Committee Stage 
Regulated professions (health and social 
care) (amendment) bill 2019 – Bill 
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13/2019 – Committee Stage – Report 
Stage 
Social welfare bill 2019 – Bill 51/2019 – 
Committee Stage 
 
Progress of Bill and Bills amended in 
Seanad Éireann during the period 
September 28, 2019, to November 7, 
2019 
Children’s digital protection bill 2018 – Bill 
133/2018 – Committee Stage – Passed by 
Seanad Éireann 
Education (student and parent charter) bill 
2019 – Bill 67/2019 – Committee Stage 
Health and childcare support 
(miscellaneous provisions) bill 2019 – Bill 
76/2019 – Committee Stage 
Social welfare bill 2019 – Bill 51/2019 – 
Committee Stage – Report Stage – Passed 
by Seanad Éireann 
Traveller culture and history in education 
bill 2018 – Bill 71/2018 – Report Stage – 
Passed by Seanad Éireann 
 
For up-to-date information please 
check the following websites: 
Bills and legislation 
www.oireachtas.ie/parliament/ 
 
www.taoiseach.gov.ie/eng/Taoiseach_an
d_Government/Government_Legislation_
Programme/ 
 
Supreme Court determinations – leave 
to appeal granted 
Published on Courts.ie – September 28, 
2019, to November 7, 2019 
AIB v Ennis – [2019] IESCDET 225 – Leave 
to appeal from the Court of Appeal 
granted on the 14/10/2019 – (O’Donnell 
J., McKechnie J., MacMenamin J.) 
Bank of Ireland v Eteams International Ltd 
– [2019] IESCDET 236 – Leave to appeal 
from the Court of Appeal granted on the 
23/10/2019 – (O’Donnell J., 
MacMenamin J., Charleton J.) 
Lennon (A Minor) v Disabled Drivers 
Medical Board and ors – [2019] IESCDET 
213 – Leave to appeal from the Court of 
Appeal granted on the 09/10/2019 – 
(Clarke C.J., O’Malley J., Irvine J) 
Mangan v Dockeray – [2019] IESCDET 
210 – Leave to appeal from the Court of 
Appeal granted on the 04/10/2019 – 
(Clarke C.J., Dunne J., Irvine J.) 
Pervaiz v Minister for Justice and Equality 
and ors – [2019] IESCDET 226 – Leave to 
appeal from the High Court granted on 
the 14/10/2019 – (O’Donnell J., 
McKechnie J., Charleton J.) 
Reeves (A Minor) v Disabled Drivers 
Medical Board and ors – [2019] IESCDET 
211 – Leave to appeal from the Court of 
Appeal granted on the 09/10/2019 – 
(Clarke C.J., O’Malley J., Irvine J) 
Sweetman v An Bord Pleanála and ors – 
[2019] IESCDET 217 – Leave to appeal 

from the High Court granted on the 
10/10/2019 – (O’Donnell J., Dunne J., 
Charleton J.) 
An Taisce v An Bord Pleanála and ors – 
[2019] IESCDET 216 – Leave to appeal 
from the High Court granted on the 
10/10/2019 – (O’Donnell, J., Dunne J., 
Charleton J.) 
X v Minister for Justice and Equality and 
ors – [2019] IESCDET 219 – Leave to 
appeal from the High Court granted on 
the 11/10/2019 – (Clarke C.J., O’Malley 
J., Irvine J.) 
 
For up-to-date information, please check 
the Courts website – 
https://beta.court.ie/determinations 
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Introduction 
Part 10 of the Legal Services Regulation Act 2015 (LSRA) was commenced on 

October 7, 20191 and sets out the new regime in respect of legal costs in this 

jurisdiction including, inter alia, the establishment of the Office of the Legal Costs 

Adjudicator, a revised system for the adjudication of legal costs, and rules 

governing the provision of bills of costs.2 It is important for members of the Bar 

to familiarise themselves with the provisions of Part 10 and the new Rules of the 

Superior Courts, which revise and update Order 99. This article primarily focuses 

on Section 150 of the LSRA, which significantly increases the responsibility on 

practitioners to keep their clients updated with accurate information in relation 

to legal costs. A key change is that a failure to comply with Section 150 could 

limit the recovery of fees when the matter goes to taxation. 

It is important to note that these new requirements under the LSRA will apply 

to both solicitors and barristers.3 While in practice, solicitors frequently 

requested fee estimates from barristers, there was no express statutory 

requirement on barristers to provide costs information to their clients and in 

this regard, Section 150 represents a significant change for our profession.4 

 

Section 68 of the Solicitors (Amendment) Act 1994 
Before looking at the new requirements under Section 150, it is worth taking a brief 

look at the rules that were previously in place for solicitors regarding the provision 

of information in relation to legal costs to illustrate the changes brought about by 

Section 150. Section 68 of the Solicitors (Amendment) Act 1994 provides as follows: 

“(1) On the taking of instructions to provide legal services to a client, or as 

 soon as is practicable thereafter, a solicitor shall provide the client with 

 particulars in writing of – 

 

(a) the actual charges, or 

(b) where the provision of particulars of the actual charges is not in the 

     circumstances possible or practicable, an estimate (as near as may 

     be) of the charges, or 

(c) where the provision of particulars of the actual charges or an estimate 

     of such charges is not in the circumstances possible or practicable, 

      the basis on which the charges are to be made, by that solicitor or 

      his firm for the provision of such legal services...” 

 

Where the legal services which the solicitor was to provide involved  

contentious business (i.e., litigation), there was also an additional  

requirement that the solicitor provide particulars in writing of: (1) the 

circumstances in which the client may be required to pay costs to any  

other party; and, (2) the circumstances in which the client will be liable to 

discharge his or her solicitor’s costs in the event that the full amount  

of the costs are not recovered from the opposing party on party and party 

taxation. 

In practice, many litigation solicitors tended to confine the Section  

68 letter to setting out the basis on which the charges were to be made  

in accordance with Section 68(c), which permitted a solicitor to state in 

relatively general terms that the charges would be measured having regard  

to factors such as the skill and specialised knowledge of the solicitor,  

the time and labour expended, the complexity and difficulty of the  

issues raised, the importance of the case, and the responsibility resting on  

the solicitor.5 

The case law on Section 68 establishes that a failure to comply with the 

provision does not necessarily result in any loss or diminution in the costs that 
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A newly commenced section of the Legal Services 
Regulation Act 2015 has significantly changed many 
factors around how legal practitioners deal with costs. 
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might be recovered from a client. In A&L Goodbody v Colthurst,6 Peart J. held 

that Section 68 was not intended to deprive a solicitor who has failed to send 

a Section 68 letter of his right to recover his costs when taxed, despite the 

fact that the section is worded in mandatory terms. The absence of a Section 

68 letter is something the Taxing Master may take into account when deciding 

upon the appropriateness of the fees, if such fees are in excess of what the 

Taxing Master considers appropriate in the absence of prior notification. In 

addition, he also commented that it was clear that a failure to comply is a 

regulatory matter for the Law Society to consider, which may result in a censure 

or fine. He concluded that Section 68 was not intended to replace the statutory 

role of the Taxing Master and that the client’s right to have his costs taxed is 

the ultimate protection available.7 

 

 
Similar to Section 68,  
the new Act requires that upon  
receiving instructions from a client, 
solicitors and barristers must provide  
a notice to the client, which discloses 
the legal costs that will be incurred  
in the matter concerned or, where  
not reasonably practicable to do  
so at that time, sets out the  
basis upon which the costs  
are to be calculated. 

Section 150 notices 
The requirements of Section 150 of the 2015 Act represent a fairly  

significant development of the law beyond what is currently required by 

Section 68. Similar to Section 68, the new Act requires that upon receiving 

instructions from a client, solicitors and barristers must provide a notice  

to the client, which discloses the legal costs that will be incurred in the  

matter concerned or, where not reasonably practicable to do so at that time, 

sets out the basis upon which the costs are to be calculated.8 However,  

the LSRA goes further than Section 68 and requires legal practitioners, as  

soon as reasonably practicable, to provide the client with a notice that  

discloses the legal costs that will be incurred.9 The relevant portion of Section 

150 provides: 

 

“(1)  A legal practitioner shall, whenever required to do so under this section, 

provide to his or her client a notice (in this section referred to as a 

 “notice”) written in clear language that is likely to be easily understood 

by the client and that otherwise complies with this section. 

(2) On receiving instructions from a client, a legal practitioner shall provide 

the client with a notice which shall— 

(a) disclose the legal costs that will be incurred in relation to the matter 

 concerned, 

or 

(b) if it is not reasonably practicable for the notice to disclose the legal  

costs at that time, set out the basis on which the legal costs are to be  

calculated. 

(3) Where subsection (2)(b) applies, the legal practitioner concerned shall, 

 as soon as may be after it becomes practicable to do so, provide to the 

 client a notice containing the information specified in subsection (2)(a)”. 

 

It would appear therefore that, where a legal practitioner initially sets out the 

basis on which the legal costs are to be calculated (which is likely to be the 

norm for litigation matters), a minimum of two Section 150 notices will be 

required. 

 

How legal costs are calculated under Section 150 
Section 150 notices are intended to be longer and contain more information 

than Section 68 letters. The information must be written in clear language  

that is likely to be easily understood by the client.10 Section 150(4)  

sets out the information which must be contained in the legal costs notice  

and it is worth examining these provisions in detail. Each Section 150  

notice is required to specify legal costs information to the client under  

three headings, unless it is not reasonably practicable to do so. These are 

legal costs: 

 

a.  certified by the legal practitioner as having been incurred as at the 

      date of the notice; 

b.  certified by the legal practitioner to be of a fixed nature or certain to 

     be incurred (or if it would be impracticable for the legal practitioner 

      to so certify, the basis on which they are to be charged); and, 

c.  insofar as practicable, certified by the legal practitioner to be likely 

      to be incurred.11 
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Where not reasonably practicable to disclose the legal costs specified above 

at the time of the notice, a legal practitioner must set out the basis on which 

the costs are to be calculated.12 Section 150(4)(c) provides that a notice must 

set out the basis on which the amounts were or are to be calculated, explained 

by reference to the matters set out in paragraph 2 of Schedule 1 of the LSRA. 

Schedule 1 incorporates and expands upon the factors set out in Order 99 

Rule 37(22)(ii), e.g., the complexity and novelty of the work; the skill and 

specialised knowledge of the practitioner; the time and labour expended; the 

number, importance and complexity of documents drafted and/or examined; 

the amount of money or the value of the property involved, etc.13 The notice 

must also contain a statement of the practitioner’s obligation under Section 

150(5) (addressed below). 

In addition to the above, Section 150 notices in relation to matters involving 

litigation14 must also set out the following: 

 

d.  an outline of the work to be done in respect of each stage of the 

      litigation process and the costs or likely costs or basis of costs involved 

     in respect of each such stage, including the likelihood of engaging a 

     practising barrister, expert witness or providers of other services; 

e.  a statement of the legal practitioner’s obligation under Section 150(6) 

     to ascertain the likely costs or basis of cost of engaging a practising 

      barrister, expert witness or provider of any other service, provide this 

     information to the client and satisfy himself or herself as to the client’s 

     approval of the engaging of the person; 

f.   information as to the likely legal and financial consequences of the 

      client’s withdrawal from the litigation and its discontinuance; and, 

g.  information as to the circumstances in which the client would be likely 

     to be required to pay the costs of one or more other parties to the 

      litigation, and information as to the circumstances in which it would 

     be likely that the costs of the legal practitioner would not be fully 

      recovered from other parties to the litigation. 

 

Clearly, some of these factors are more relevant to solicitors than  

barristers, such as the obligations in relation to the engagement of expert 

witnesses. Where a client requires any clarification with respect to a Section 

150 notice, Section 150(9) obliges a legal practitioner to provide such 

clarification as soon as is reasonably practicable after having been requested 

to do so by a client. 

 

Obligation to update Section 150 notices 
Section 150(5) also places an ongoing requirement upon barristers and 

solicitors to update the client on legal costs as the litigation progresses. If a 

practitioner becomes aware of a factor which would be likely to make the legal 

costs incurred significantly greater than those indicated in a Section 150 

notice, he or she is required to provide the client with a new notice as soon as 

he or she becomes aware of that factor. It remains to be seen how this 

obligation will be interpreted in the context of litigation. A practitioner’s 

obligations could potentially be quite extensive in this regard, given the 

inherent unpredictability of adversarial proceedings and the fact that the 

course of the proceedings and the costs involved are frequently determined 

by the approach taken by the opposing party. 

Period of suspension of legal services 
A Section 150 notice must provide for a suspension period after the Section 

150 notice is given during which the legal practitioner is not to provide legal 

services.15 This provision appears to operate in a similar manner to other 

‘cooling-off’ periods in consumer legislation. The suspension of legal services 

remains in place pending either: 

 

a.  receipt of confirmation from the client that they wish to instruct the 

     legal practitioner to continue to provide legal services in the matter; 

     or, 

b.  the expiry date of the suspension period. 

 

 
A section 150 notice must provide for a 
suspension period after the Section 150 
notice is given during which the legal 
practitioner is not to provide legal 
services. This provision seems to 
operate in a similar manner to other 
‘cooling off’ periods in consumer 
legislation. 
 

 

There is no formal or specific form of confirmation specified, or even a 

requirement that it be in writing. The suspension period specified must not be 

longer than 10 working days. No minimum period of time for the suspension 

of services is specified in the LSRA. It would appear that what constitutes a 

reasonable period for the suspension of services will vary depending on the 

circumstances of the case. Barristers and solicitors will be obliged to exercise 

their discretion in determining what is reasonable in the particular 

circumstances. The suspension period applies not just to the first Section 150 

notice issued by the solicitor and barrister, but also to every subsequent 

Section 150 notice. It is important to note that the LSRA provides that, 

notwithstanding the cooling off or suspension period, a legal practitioner 

“shall” provide legal services in what might be deemed matters of urgency.16 

These matters include circumstances where: 

 

a.  in the professional opinion of the legal practitioner, not to provide 

      those legal services would constitute a contravention of a statutory 

     requirement or the rules of court, or would prejudice the rights of the 

     client in a manner that could not later be remedied – a good example 

     of where this provision would come into play is where a case is about 

     to become statute barred; 

b.  a court orders the legal practitioner to provide legal services to the 

      client; or, 

c.  a notice of trial has been served in relation to the matter or a date 

      has been fixed for the hearing of the matter concerned. 
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Barristers 
Under Section 150(10), a barrister’s obligation to provide a Section  

150 notice is fulfilled when the barrister provides the Section 150  

notice to the solicitor, who is required to immediately furnish same  

to the client. A duty owed by the barrister under Sections 150(6), (7)  

and (9) to his or her client shall be construed as a duty owed by the barrister 

to the solicitor. Where he or she considers it appropriate or where there is a 

request by the client, the solicitor shall request clarification of a Section 150 

notice from the barrister and immediately provide clarification to the client. 

 

Consequences for a failure to comply with Section 150 
One of the crucial differences between the regime under Section 68 and the 

new regime under Section 150 is the consequences for failure to comply. 

There are a number of significant consequences under Section 150 if a 

practitioner fails to implement the new requirements. Where a bill of costs is 

being adjudicated by a legal costs adjudicator (LCA), the LCA does not have 

the authority to confirm a charge in respect of a matter or item if the matter 

or item has not been included in a Section 150 notice, unless the LCA is of 

the opinion that to disallow the matter or item would create an injustice 

between the parties.17 This appears to be a significant shift in emphasis, as it 

would appear that any costs that are not included or fall outside the terms of 

the Section 150 notice must be disallowed, unless the practitioner involved 

can persuade the LCA that to do so would be unjust. It will be interesting to 

see how this requirement will be interpreted by the new LCAs appointed under 

the Act. Given that one of the purposes of the new provisions is to provide 

greater protections for clients and transparency in legal costs, it may well be 

that an argument that a practitioner will not be remunerated for work that he 

or she has done would not be sufficient on its own to constitute an injustice. 

Failure to comply could also have potentially significant regulatory implications. 

An act or omission of a legal practitioner in relation to the Section 150 

requirements may constitute misconduct where the act or omission consists of 

a breach of the LSRA or regulations made under it.18 Sanctions will be 

determined by the Legal Services Regulatory Authority. An act or omission of a 

legal practitioner may constitute misconduct where the act or omission consists 

of seeking an amount of costs in respect of the provision of legal services which 

is grossly excessive.19 

 

Agreement regarding legal costs 
As an alternative to providing a Section 150 notice, a practitioner  

may enter into an agreement in writing with the client in relation to  

the amount and manner of payment of all or part of the legal costs payable by 

the client.20 However, the legal costs agreement must contain all the particulars 

required by Section 150 if practitioners wish to avoid the need for a separate 

Section 150 notice. A legal costs agreement provides clarity for the client in 

relation to the costs that will be incurred in a particular matter.  

There are also potential benefits for the practitioner, in particular in relation to 

enforceability. A legal costs agreement is amenable to adjudication by the LCA. 

 

Conclusion 
It is clear from the above that the obligations on barristers to provide information 

to their clients in relation to legal costs have been significantly increased. It is 

important that members familiarise themselves in detail with the new 

requirements, as otherwise they may be left counting the cost of non-compliance. 

The Council of The Bar of Ireland published a guidance for members in relation 

to Part 10 of the Act in November 2019, which is available under the Professional 

Practice Hub of the members’ section of www.lawlibrary.ie. 
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Recently, Barr J. adversely commented on the practice of solicitors sending clients 

for specialist assessment without a general practitioner (GP) referral, stating: 

 

“I do not think that it is good practice for solicitors to take it upon themselves 

to decide that their client needs evaluation by a particular medical specialist. 

That is a medical question which should be decided upon by the GP, or by 

another specialist, who may refer the plaintiff to a different specialist for 

further investigation”.1 

 

Twomey J. made similar comments in dismissing a claim in May 2019: 

 

“Contrary to what this Court would regard as the usual practice, of a GP 

referring a patient to a consultant, it was a solicitor, with no medical expertise, 

who referred [the plaintiffs] to a consultant for their alleged injuries in order 

to progress these claims. The fact that a solicitor, rather than someone with 

medical expertise, made these referrals led this Court to the unavoidable 

conclusion that there was no medical need for the referral of the plaintiffs to 

the consultant, but a legal need to support a claim for damages”.2 

 

These obiter remarks by two eminent judges would cause any plaintiff lawyer 

to sit up and take notice. It calls into question a regular, routine step 

undertaken by many plaintiff solicitors. These reports (if supportive) are then 

relied on by counsel in presenting the case. 

What is the usual course of events? 
Solicitor referrals can take place for any type of specialist assessment but a 

referral to a psychiatrist provides a useful illustration. 

Before embarking on litigation, it is axiomatic that a solicitor takes instructions 

and explores the various injuries sustained by a plaintiff following, for example, 

a negligent medical procedure. During the course of this detailed attendance, 

a solicitor often finds themselves in the unique and privileged position whereby 

a client (or their accompanying family member) explains the huge impact the 

injury has had on their life. The injury may often include adverse effects on 

their mood, relationships, ability to sleep, concentration, etc. It is a solicitor’s 

duty to probe a little deeper and explore with the client whether they have 

mentioned this to their GP or treating consultant. The answer usually elicits 

comments such as: 

 

n “I mentioned my low mood in passing to my consultant but we didn’t really 

go into it as it wasn’t his/her area and I had more pressing symptoms.” 

n “I haven’t been attending my GP since this incident. I am under the care of 

the consultants at the hospital. I have enough appointments.” 

n “I don’t really talk to anyone about it I only mentioned it because you asked, 

but now that you ask, I am not myself. I have constant nightmares and 

flashbacks since it happened.” 

n “I would like to see a psychiatrist, counsellor or someone about what 

happened as I keep mulling it over, but I’m not able to work at the moment, 

thus I can’t afford another added expense. I even avoid going to the GP as 

that is expensive.” 

n “I’ve lost faith in my GP and a lot of doctors since the negligence happened. 

I don’t feel like they are on my side. My GP is part of the problem.” 

 

Where appropriate, a solicitor might then suggest that the client might  

benefit from a psychiatric assessment. One explains that if the psychiatrist 

thinks there is nothing wrong, then so be it: that would be good news and  
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it isn’t included in the case. However, if something can be diagnosed  

and treatment recommended, then surely it is worth knowing. Furthermore, if 

(and only if) a recognisable psychiatric injury caused due to the subject matter 

of the proceedings is diagnosed, then it will form a legitimate basis for part of 

the claim. 

Until recently, this was common practice among Irish plaintiff solicitors. 

However, on the basis of Barr J.’s obiter remarks, that is not “good practice”. 

 

What do the Irish courts say? 
The perceived stance of the Irish courts is based upon obiter comments by 

Barr J. and, more recently, Twomey J. The High Court case of Dardis v 

Poplovka3 concerned a personal injuries claim arising out of a road traffic 

accident, which left Michael Dardis, a mechanical engineer, unable to work. 

The injuries and claim for loss of earnings were significant and therefore various 

medical professionals were involved. Understandably, the various views 

warranted close examination. It seemed that the plaintiff’s solicitor referred 

the plaintiff for a specialist assessment. That specialist in turn referred the 

plaintiff onwards and, ultimately, the GP fell out of the loop and didn’t receive 

the various updates by way of correspondence from the specialists that would 

be the norm. 

However, this case was an oddity. The question marks about the referrals arose 

against the background of an uncertainty as to whether the plaintiff’s solicitors 

in fact acted for the plaintiff and whether they should have been arranging 

any referrals at all: 

 

“The plaintiff explained that he had never given instructions to Messrs. Hussey 

Fraser to act on his behalf in relation to the personal injury claim. There 

followed an amount of correspondence passing between the solicitors in 

relation to whether or not Messrs. Hussey Fraser had ever been instructed to 

act on behalf of the plaintiff in relation to his personal injury claim. … While 

this dispute between the plaintiff and his former solicitors is not directly 

relevant to the injuries sustained by him, it is an oddity in the case and is 

relevant to a point made later in this judgment concerning the practice of 

solicitors directly engaging consultants on behalf of a plaintiff”. 

 

Clearly a solicitor must have authority to act and should only make a referral 

to a specialist with the express authority of their client. Against the background 

of the above anomalous circumstances, Barr J. made the obiter comment that: 

 

 

When a plaintiff is referred to a 
specialist by his solicitor, he does  
not become a treating doctor, but 
remains merely a reporting doctor.  
He will give an opinion as to the 
plaintiff’s injuries and may recommend 
a possible line of treatment in respect 
of these. However, he will not 
communicate with the plaintiff’s  
GP, but merely furnish a report to  
the solicitor. 

 

 

“The court is of the view that it is inappropriate for solicitors to refer clients 

for specialist examination. There are two reasons for this. Firstly, normally, a 

plaintiff’s GP plays a central role in relation to his rehabilitation. Often, the GP 

is the person who is first consulted by the plaintiff in relation to his injuries. 

He or she deals with the plaintiff on an ongoing basis. His primary aim is to 

make the plaintiff better. Accordingly, it is the GP who should decide when 

and to what specialist a patient should be referred. A plaintiff’s case is much 

stronger if the decision to refer him to a specialist is made by the GP, rather 

than by the plaintiff’s solicitor. 

“The second reason why this is preferable is that if the plaintiff is referred by 

his GP to a specialist, that consultant becomes a treating doctor. This means 

that he assumes the responsibility of advising the plaintiff as to what treatment 

is best suited to make him better. He will decide what treatment is appropriate 

for the plaintiff and will oversee its implementation. If a given course of 

treatment is not successful in relieving the plaintiff’s symptoms, he will advise 

what further treatment should be undertaken, or he will refer the plaintiff on 

to another specialist in a different field. As a treating doctor, he will also liaise 

with the plaintiff’s GP and keep him updated as to the progress of treatment. 

In this way, there is continuity and communication between the various medical 

professionals, who are treating the plaintiff at any given time. 

“When a plaintiff is referred to a specialist by his solicitor, he does not become 

a treating doctor, but remains merely a reporting doctor. He will give an opinion 

as to the plaintiff’s injuries and may recommend a possible line of treatment 

in respect of these. However, he will not communicate with the plaintiff’s GP, 

but merely furnish a report to the solicitor”. 
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At any rate, in the end, the evidence of the plaintiff’s experts was accepted. 

As stated above, experience suggests that a client often does not deal with 

their GP on an ongoing basis, or at least does not mention all injuries. The first 

of the court’s concerns is that the GP becomes somewhat out of the loop. This 

can be overcome by ensuring that when referring a client to a specialist, a 

solicitor requests that that specialist keeps the GP copied on all 

correspondence, recommendations and treatment plans (which should be the 

norm in any event). The second concern is that the specialist who gets the 

referral does not become the treating doctor. The specialist can become the 

treating doctor if they consider it appropriate and, in fact, clients often 

continue with the specialist in question (especially a psychiatrist) after the 

litigation has concluded. Lastly, as discussed below, it is discouraged (or even 

prohibited in certain jurisdictions) for a treating medical professional to act as 

a medical expert in their patient’s proceedings. 

In a separate case, Irvine J. gave judgment in the Court of Appeal case of 

Fogarty v Cox.4 

Obiter, Irvine J. went on to caution “against a practice whereby any solicitor 

would repeatedly refer clients who have personal injury claims to the same 

doctor who would then take over the management of their care with a view to 

later coming to court to give evidence on their behalf. Those are circumstances 

likely to place the doctor in a conflict of interest situation and are likely to 

expose them to a risk of being considered less than fully independent when 

giving their evidence”. Therefore, again, the courts cautioned, obiter, against 

solicitor referrals but did not rule them out, and indeed in this instance, the 

evidence of an independent expert (in the High Court), to whom the plaintiff 

had been referred by their solicitor, was accepted. 

The 2018 case of Flannery v Health Service Executive5 concerned an 

assessment of damages due to physical and psychiatric injuries sustained by a 

Mrs Ann-Marie Flannery when a swab was left inside her following the birth 

of her son. On that occasion, Barr J. did prefer the evidence of the defendant’s 

expert psychiatrist and not the psychiatrist to whom the plaintiff had been 

referred by her solicitor. On that occasion, as always, the court had an 

opportunity to hear the evidence of the two independent, but differing, 

experts, and form its own view. Barr J. reiterated his view that “it is the GP 

who should refer the patient on for such evaluation”. 

 

What is the alternative view?  
The decision of Barr J. deserves respect, but one wonders whether there is a 

different view that might be considered and equally given respect. 

 

Obligation to explore all avenues 
A solicitor has an obligation to investigate all potential legitimate avenues.  

If a client outlines factual symptoms that appear to amount to what might be 

a psychiatric injury (or other injury warranting further investigation, e.g.,  

pain), are they professionally negligent not to consider that aspect of the  

claim? Perhaps. 

Simply by referring a plaintiff to a psychiatrist for assessment and by exploring 

the possibility of psychiatric injury, it does not follow that a plaintiff will be 

entitled to damages for same. One is only entitled to damages if one has a 

recognised psychiatric injury, as found in the diagnostic manuals such as 

ICD-10 or DSM-V. The assessment of whether or not the injury falls within a 

psychiatric injury (and is thus compensatable) requires expert psychiatric 

evidence. Simply because nobody has referred a client for an assessment, does 

that mean solicitors (and counsel in their advices) should rely on someone 

else’s judgement of a situation, confound the error and continue to neglect a 

client’s difficulties? If a client describes symptoms such as low mood and 

depression, is it not remiss or even professionally negligent of a solicitor to 

not even refer the client and explore that avenue? A claim for psychiatric injury 

requires expert evidence and a specialist diagnosis. The specialist may well 

diagnose a psychiatric injury of a different variety or severity (as they are 

trained to do). If a plaintiff must rely on a GP who does not wish to refer them, 

is the plaintiff to be left with no psychiatric expert to counter a defendant’s 

psychiatric expert? 

Defendant solicitors routinely comment that expert psychiatric reports always 

support a psychiatric injury. Obviously, is the response! One cannot claim for 

psychiatric injury without a supportive expert report with a clinical diagnosis 

of a recognised psychiatric illness. It follows that defendant solicitors will 

probably never see an expert psychiatric report which concludes that the 

plaintiff does not have a psychiatric injury. Instead, defendant solicitors simply 

receive countless proceedings with no psychiatric element. 

 

A solicitor has an obligation to 
investigate all potential legitimate 
avenues. If a client outlines factual 
symptoms that appear to amount to 
what might be a psychiatric injury, are 
they professionally negligent not to 
consider that aspect of the claim?  

 

Role of the expert 
The inference is that the court cannot trust these plaintiff-instructed experts. 

The inference is that there is an absence of independence because they were 

instructed by the solicitor as opposed to being referred by the GP and, 

consequently, that the expert report is somehow tainted. That same allegation 

of lack of independence could equally be made of the defendant experts. Such 

defendant experts are not retained following a GP referral. Rather, the referral 

is usually from a claims handler. The defendants are of course entitled to 

instruct their own independent experts to counter the plaintiff’s experts (and 

they routinely do so from their own, often quite limited, pool of experts). It is 

for the experts to demonstrate and stand over their independent, 

evidence-based views in their reports and in cross-examination. Moreover, it 

is for the court to retain its role as the ultimate arbiter of the issues. 

There is no doubt that the court must form a view as to whether it prefers 

the medical evidence adduced by the plaintiff or the defendant. The court’s 

view may be influenced by whether or not a GP thought it necessary to refer 

a plaintiff to a specialist, but that is the height of it; it is merely a factor that 

might be taken into account depending on the circumstances. To go beyond 

that, or infer that there was no basis for a psychiatric injury (despite a plaintiff 

expert report which confirms otherwise) or to infer that the solicitor was 
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wrong to refer the client, is a step too far. The experts retained by the 

defendants will not have seen the plaintiff as a consequence of a GP referral. 

If the route by which a plaintiff comes to be assessed is a critical factor,  

then it is surprising that some degree of scepticism is not applied to the 

defendant expert. 

 

Potential for plaintiff to have no expert 
If a doctor must decide which specialist a client sees, who refers the plaintiff 

to the GP in the first instance? If the client does not attend their GP, are they 

stuck in a catch 22 situation whereby they cannot be referred to any specialist? 

What if the GP is a defendant in the proceedings? A treating specialist might 

be perfectly capable in their field, but not experienced or not agreeable to 

giving medicolegal evidence. They may have no knowledge of legal procedures. 

They may have a conflict of interest if they know, worked alongside or trained 

one of the defendants. If a treating consultant refuses or is unable to give 

evidence, then is the plaintiff stuck without any expert? One asks whether 

this imprimatur is confined to medical situations? These comments were made 

in the context of psychiatric injury but the sentiment was not confined to 

psychiatric referrals. It includes referral to all medical specialist assessment. By 

extending the logic of the comments, one could ask if this extends to other 

non-consultant experts? Should we refrain from referring cases for engineering 

inspections? Similarly, should we refrain from referring to other experts such 

as physiotherapists, speech and language therapists … the list goes on. The 

HSE may not have the resources to provide a service to an injured person, but 

does that mean that a solicitor can ignore that need? On the contrary, solicitors 

have an obligation to investigate and present a case in full. Solicitors therefore 

must refer a client, and obtain and present any expert evidence that suggests 

they would benefit from a treatment. 

 

The UK and Australian view 
Lastly, it may be helpful to consider the stance of other jurisdictions.  

It is interesting to note that this conflicts entirely with the comments of the 

Irish judiciary. 

In the UK and Australia, treating doctors are prohibited from giving evidence. 

The UK rules require experts to be impartial, independent, and to understand 

that their duty is to the court to give an unbiased opinion.6 Experts in Ireland 

have similar duties but the view in the UK and Australia is that a treating doctor 

is not unbiased. It is thus believed that there would be a conflict of interest in 

allowing a treating medical professional to give evidence in a case. The medical 

professional’s duty is to their patient and a medical expert’s duty is to the court. 

The two are not thought to be compatible. 

There is a reasonable view that a treating doctor cannot give an entirely impartial 

view as to the patient’s earlier condition before the referral to them, and to their 

likely prognosis. The treating doctor has a vested interest in the patient’s outcome 

and their view could be coloured by a desire to overstate their influence (“they 

were terrible before I treated them, I’ve done/I’m doing a great job and they’re 

going to be wonderful in the future thanks to me”). A known example is where 

treating orthopaedic surgeons stated that (based on their view) the client was 

doing as well as could be expected following a joint replacement; however, on 

referral to an independent orthopaedic surgeon, they were found to be 

symptomatic and a different treatment plan deemed necessary. 

Others believe that giving evidence could have a damaging effect on the 

doctor–patient relationship. Many doctors, in particular a psychiatrist, will have 

a close relationship with their patients, which could be destroyed by their 

giving evidence and honest responses to questions about their patients. 

 

Lawyers have a unique and privileged 
position wherein their clients come to 
them at a vulnerable time and trust them 
with their information. Solicitors have a 
professional duty to personally assess 
the particular situation and all relevant 
needs, to obtain all relevant independent 
expert evidence and, together with 
counsel, to build and present the best 
possible factual case for their client. 

 

Conclusion 
Lawyers have a unique and privileged position wherein their clients come to 

them at a vulnerable time and trust them with their information. Solicitors have 

a professional duty to personally assess the particular situation and all relevant 

needs, to obtain all relevant independent expert evidence and, together with 

counsel, to build and present the best possible factual case for their client. 

Surely then, the court is more than capable of assessing the strengths and 

weaknesses of the evidence given by a particular specialist. It is perfectly 

proper for a court to consider the fact that the referral to the specialist was 

from a solicitor, as opposed to from a GP. However, it is respectfully suggested 

that it is a step too far to dismiss the evidence of a specialist expert, simply 

because the referral came from a solicitor. If GP referrals to a specialist are a 

necessary prerequisite before the evidence of a specialist is accepted, then the 

evidence of all defendant experts (retained by claims handlers) would be 

excluded. That would equally be unacceptable. 
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The following is a brief discussion of the origins, structure and functions of 

the Personal Injuries Guideline Committee (the Committee) and the likely 

effect it will have on personal injuries awards within this jurisdiction. The 

membership of the Committee, which has now been established, is made up of 

seven judges nominated by the Chief Justice: a judge of the Supreme Court; a 

judge of the Court of Appeal; two judges of the High Court; a judge of the Circuit 

Court; a judge of the District Court; and, at the discretion of the Chief Justice, a 

judge from either the Circuit Court or the District Court (see panel). The Chief 

Justice shall then appoint one of the judges nominated to the Board to act as 

chairperson of the Committee. 

The Council of The Bar of Ireland welcomes this new initiative and the role of 

judges in setting the new guidelines. However, the Committee must be allowed 

to do its work untethered by outside interference. 

Section 18 of the Judicial Council Act 2019 (the Act) establishes the Committee. 

The functions of the Committee, as per the legislation, shall be to prepare and 

submit to the Board of the Judicial Council (the Board) for its review: 

 

(a) draft personal injuries guidelines in accordance with Section 90; and, 

(b) draft amendments to the personal injuries’ guidelines in accordance 

      with that section. 

The said Committee may from time to time review the personal injuries 

guidelines and shall review those guidelines within three years of the first 

guidelines being adopted by the Board. 

The Committee will also have an ongoing role in the research into and the 

monitoring of the personal injury landscape. It has wide powers, including 

requiring any of the stakeholders to provide information it believes is 

necessary for it to complete its work.  

It may also reasonably require for its purposes to: consult with such persons 

as the Committee considers appropriate, including the Personal Injuries 

Assessment Board (PIAB); and, conduct research on damages for personal 

injuries, including the level of damages awarded by courts in the State and 

by places outside the State, and settlements of claims for damages for 

personal injuries. 

The Minister for Finance allocated ¤1m out of the latest Budget, in part, 

to fund the work of the Committee. This is a show of commitment from 

the current Government in assisting the Committee in progressing its 

mandate. 
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The Council of The Bar of Ireland welcomes the judiciary’s role  

in implementing new personal injury awards guidelines. 

Members of the Personal Injuries Guideline 
Committee, as appointed by the Chief Justice: 
 
Ms Justice Mary Irvine, Judge of the Supreme Court (Chair) 

Mr Justice Seamus Noonan (Court of Appeal) 

Mr Justice Donald Binchy (High Court) 

Mr Justice Senan Allen (High Court) 

Ms Justice Jacqueline Linnane (Circuit Court) 

Mr Justice Seán Ó Donnabháin (Circuit Court) 

Judge Brian O’Shea (District Court)



Review of litigation 
The new legislation arises out of the review of personal injury litigation, and 

the level of awards arising therefrom, undertaken by the Personal Injuries 

Commission (the Commission), under the chairmanship of Mr Justice Nicholas 

Kearns, which published its final report in July 2018. 

The Commission recommended that the Judicial Council should, when 

established, be requested by the Minister for Justice and Equality to compile 

guidelines for appropriate general damages for various types of personal injury. 

The Commission believes that the Judicial Council will, in compiling the 

guidelines, take account of the jurisprudence of the Court of Appeal, the 

results of the commission benchmarking exercise, the whiplash associated 

disorder (WAD) scale (as established by the Quebec task force), and any other 

factors it considers relevant.  

The Judicial Council, in production of the new guidelines, may avail of 

assistance, as appropriate, from the PIAB and other relevant stakeholders.  

The Commission also recommended a review of the guidelines at  

regular intervals, for example, every three years. As a starting point, the 

Commission recommended the judicial recalibration of the existing Book of 

Quantum guidelines. 

 

Capping awards 
The Commission also notes that the Law Reform Commission has been 

requested to undertake a detailed analysis of the possibility of developing 

constitutionally sound legislation to limit or cap the amount of damages a 

court may award, and believes it is the appropriate body best equipped and 

resourced to undertake this study. This study is currently being undertaken 

and the results are likely to have a significant bearing on the shape of personal 

injury litigation in the future. 

The said findings, as set out above, and the establishment of the Committee, 

have been welcomed by the Council of The Bar of Ireland. The Council agrees 

that the judiciary is the appropriate organ of the State to determine 

compensation for personal injuries. 

Section 90 of the Act deals with the content of the guidelines and states  

that they: 

 

“shall contain general guidelines as to the level of damages that may be 

awarded or assessed in respect of personal injuries and without prejudice  

to the generality of the foregoing, the guidelines may include guidance on  

the following: 

a)  the level of damages for personal injury generally; 

b) the level of damages for a particular injury or a particular category of 

      injury; 

c)  the range of damages to be considered for a particular injury or a 

      particular category of injury; and, 

d) where multiple injuries have been suffered by a person, the 

      consideration to be given to the effect of those multiple injuries on the 

     level of damages to be awarded in respect of that person”. 

 

The guidelines will, it seems, act in a similar way to the Book of Quantum – in 

that the court shall have regard to the guidelines and, where it departs  

from those guidelines, state the reasons for such departure in giving its 

decisions. Therefore, a judge still retains discretion when deciding the level  

of general damages to be awarded in a particular case. However, the Chief 

Justice recently commented that the new guidelines will be stronger than the 

existing ones. 

 

The Commission recommended  
that the Judicial Council should,  
when established, be requested by  
the Minister for Justice and Equality  
to compile guidelines for appropriate 
general damages for various types  
of personal injury.  

 

Amendment of Section 22 of the Civil Liability Act 2004 
The introduction of the aforementioned legislation will have a significant 

bearing on the role of the PIAB, as it will no longer produce the Book of 

Quantum, but will offer assistance to the Committee in a consultancy capacity. 

Given the key role that the Committee will play in moulding the future of 

personal injury litigation, it is worth re-emphasising the importance of the 

independent function of the judiciary.  

To that end, regard should be had to the doctrine of the separation of  

powers. Since the establishment of the State, the principles of the separation 

of powers have been fundamental to the success of Irish democracy. Doyle 

and Carolan state in their book The Irish Constitution: Governance and Values 

(at page 213): 
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“The theory of the separation of powers enjoys a position of almost 

unparalleled global repute as a foundational tenet of liberal democracy”. 

The doctrine instils a degree of independence between the three branches of 

Government and allows for the necessary checks and balances between them. 

This is vital in maintaining a fair and just society. 

 

In attempting to ascertain what 
effect the new guidelines will have 
on the future landscape of personal 
injuries litigation, it is helpful to look 
at the present environment. Since 
the establishment of the Court of 
Appeal, there has been a significant 
recalibration downwards in the level 
of awards. 

 

Impact of new guidelines 
In attempting to ascertain what effect the new guidelines will have on the 

future landscape of personal injuries litigation, it is helpful to look at the 

present environment. Since the establishment of the Court of Appeal, there 

has been a significant recalibration downwards in the level of awards. The 

principles driving this downward trend have been set out in a number of 

recent judgements.  

In Nolan v Wirenski [2016] IECA 56, Irvine J., when reducing the amount 

awarded for general damages by the High Court, stated that the Court 

should be: “(i) fair to the plaintiff and the defendant; (ii) objectively 

reasonable in light of the common good and social conditions in the State; 

and, (iii) proportionate within the scheme of awards for personal injuries 

generally”. 

Irvine J. also determined that “minor injuries should attract appropriately 

modest general damages, middling injuries moderate damages, severe 

injuries significant damages…”. This ‘test’ has been reaffirmed in a number 

of subsequent High Court and Court of Appeal decisions. 

The above approach adopted by the courts, along with other factors, has 

resulted in the average personal injury award at High Court level dropping 

by 29% in 2018 (the figure appears to conflict with the view that the level 

of awards is the main factor behind the rise in public liability and other 

insurance premium levels).  

Total awards made in the High Court in 2018 were ¤57.5 million, down 

from ¤85.3 million the previous year. These figures highlight the practical 

and fluid approach adopted by the courts in relation to the level of personal 

injury awards in attempting to strike a balance between the needs of the 

injured individual, who is entitled to compensation on the one hand, and 

the needs of a modern and buoyant society on the other. 

These statistics provide further evidence that judges are the correct persons 

to be tasked with formulating the new guidelines. The guidelines should 

provide greater certainty as to the level of personal injury awards, in turn 

benefitting society as a whole with the long-awaited reduction in insurance 

premiums. 

In conclusion, the Council of The Bar of Ireland welcomes Section 18 of 

the Judicial Council Act 2018 and the role of the judiciary in implementing 

the new guidelines. 
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Richard Parnell Fitzgibbon Johnson was born on October 

27, 1937. Each of his names was important: Richard a 

nd Johnson after his father from Rathkeale, Fitzgibbon 

from his grandmother, and Parnell because he, like his 

father, was and remained a Parnellite. Ricky, as he was 

always known, was the youngest of four siblings born 

into a politically divided family. His mother Annie Shortis 

was, and remained firmly, on the Republican side, and 

his father was appointed a district judge at a young age by Kevin O’Higgins during 

the Civil War, and served in Co. Kerry from 1922 until his retirement in 1965. Once, 

the elder Judge Johnson was obliged to take a trawler from Tralee to his court in 

south Kerry in order to avoid an ambush by the Irregulars, who had intended to 

murder him. 

 

Independence, integrity, humanity and radicalism 
Ricky learnt from an early age the necessity to preserve the democratic  

and legal institutions of the State. This was apparent throughout his  

own career, especially when serving on the Special Criminal Court at a time when 

the threat to the State and the rule of law was real. On one occasion, when entering 

Green Street for a difficult case, Ricky spied the late Eamon Leahy SC and told him 

that he need have no worries as it was the “A team” on the bench that day. On 

being informed by Leahy that he was defending on that occasion, Ricky repeated 

that he need have no worries, as it was the “A team” on today. 

But Ricky also learnt the Parnellite independence, integrity, humanity and radicalism 

from his father. As a district justice, his father spoke out against the committal of 

orphans and disadvantaged children to industrial schools, and was the author of a 

powerful play, The Evidence I Shall Give, performed in the Abbey, which exposed 

this practice. 

Ricky grew up in Tralee and was educated in Glenstal Abbey, for which he retained 

a lifelong affection, and which nurtured his deep, thoughtful and happy religious 

faith. Indeed, Glenstal was at least partially responsible for Ricky’s determination to 

extract the maximum fun and enjoyment out of life. He was truly a Homo Ludens – 

a man at play. 

Ricky used to say that he could tolerate every frailty in his fellow human beings 

except that of dullness. Ricky was never dull and life around Ricky was never dull. 

The twinkle never left his eyes to the end. 

After school, he studied law in UCD, where he excelled in Dram Soc and the Literary 

and Historical Society. In the bear pit atmosphere of the L&H, Ricky won the gold 

medal for debate and was also to the fore in many stunts. Notwithstanding the  

fact that he was defeated for Auditor, he retained a great love of that society, being 

the keynote speaker at the launch of its 2005 History and, indeed, was buried 

wearing its tie. 

It was in UCD that he met Nuala Gleeson, who he married in 1966. It was a marriage 

of equals. They had four children, Rebecca, Murray, Kerry and Emily, two of whom, 

Murray and Kerry, followed him to the Bar, where they maintain the same high 

standards of integrity as their father. 

A career marked by grace and confidence 
After his call to the Bar, Ricky joined the Munster Circuit and practised as a junior 

in the south west at a time when judges were slow and productivity was low. 

However, Ricky rapidly made his name on Circuit and his career blossomed, 

notwithstanding the fact that no State briefs were available to him as they were 

allocated entirely on a political basis. At the start of his career there was no right to 

legal aid, but notwithstanding that fact, he flourished both on the civil side and in 

criminal defence work. 

Facilities on Circuit were basic; consultations were held outside country venues with 

maps spread over the bonnets of cars. Once in Listowel, a female plaintiff waited 

with her solicitor in his car until her consultation could take place and she enquired 

which of the assembled barristers was hers. “There he is” said the solicitor,  

“Mr Richard Parnell Fitzgibbon Johnson, Barrister at Law”, pointing at Ricky who 

was poring over a map in another case. “What do you think?”, to which the client 

replied “Tasty”! 

Ricky took silk in 1977 and enjoyed a busy general practice, examining and 

cross-examining with a precision and ease that frequently lulled a hostile witness 

into a false sense of security. Throughout his career he always managed to convey 

the impression that he bore his practice lightly. He had an ability to slide through 

the most impossible situations and emerge unscathed at the other side. It would be 

wrong, however, to imagine that this ease masked anything other than a rigorous 

approach to his cases. 

In January 1987, he was appointed to the High Court and approached his cases 

with a common sense manner, always courteous but also with an inner steel. Ricky 

was especially courteous to younger barristers when dealing with his Monday 

morning lists. He managed to go through the large number of motions in front of 

him with a speed and an efficiency that has never been equalled. He later was in 

charge of the personal injuries list, and presided over a large number of significant 

trials in the Special Criminal Court. 

In December 2006, to his surprise at a time when he was considering early 

retirement, he was appointed President of the High Court, and again approached 

that burdensome office with grace and confidence. He had no difficulty in delegating 

cases, as necessary, to his colleagues. 

On his retirement in October 2009, he spoke from the bench to the effect that we 

do not need judges to be brilliant, but we do need honest and independent judges 

who are lacking in ambition. He had never forgotten the lessons of honesty, integrity 

and humanity he had learnt from his father. 

A well-rounded gentleman, Richard Parnell Fitzgibbon Johnson, husband,  

father, grandfather, barrister, my first master, judge, President of the High Court, 

died on August 4, 2019. He is survived by Nuala, their children, grandchildren, and 

his siblings. 

Richard Parnell Fitzgibbon Johnson died, but it was as Ricky that he presented 

himself to Saint Peter with a spring in his step, a twinkle in his eye – always a twinkle, 

never dull. 

 

K.C. 

OBITUARY

President Richard Johnson 
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Notwithstanding the apparent dryness of the topic, the General Data Protection 

Regulation (GDPR) has a real and tangible impact on how personal information may 

be accessed and used. Following the introduction of the GDPR, every individual’s 

right to privacy and the protection of their data has been afforded a statutory 

footing. Legislation now provides that a person’s personal data must only be 

processed for a specified, explicit and legitimate purpose, and cannot be processed 

in any way that is not compatible with this purpose. Just as the safeguarding of 

data is fundamental, so too is the safeguarding of each citizen’s right of unfettered 

access to the courts. 

Instituting a claim for damages for personal injuries necessarily involves disclosure 

of potentially sensitive personal data, most notably medical and/or financial data. 

This is a statutory requirement, and plaintiffs bring their claims having been advised 

of their obligations. Obligations in respect of disclosure have strengthened in recent 

years. However, when handing over this personal information to their solicitors, 

plaintiffs are nonetheless entitled to presume that this data will be handled and 

processed in a manner consistent with the GDPR until the final determination of 

their case, and that the said data will be disposed of properly on conclusion. 

 

Practice direction 
The Oireachtas has made it a specific requirement that sensitive data is contained 

in pleadings.1 Pleadings containing that personal information are then passed from 

the plaintiff’s solicitors to the various relevant parties to the proceedings, including 

the defendant, their insurers and solicitors, experts engaged to consider same and, 

ultimately, the Courts Service. Each of these is legally obliged to process this data 

in line with the GDPR. As the litigation continues, further exchanges of sensitive 

data may occur through the discovery, inspection and disclosure processes. Similarly, 

when a defendant is required to disclose data, they also enjoy the presumption that 

this will be managed in accordance with the GDPR. 

In his recent judgment in Michael and Thomas Butler Ltd. and ors v Bosod Ltd. and 

ors,2 Kelly P. recorded his apprehension at the ease with which court files were being 

accessed and the lack of security surrounding same. Such was his apprehension that 

it gave rise to a practice direction3 restricting original files’ availability for inspection 

at the Central Office by any person, whether a party to the proceedings or otherwise. 

On foot thereof, a copy of any document may be made and furnished to a solicitor 

on record, or in the event of a party being a litigant in person, to the said litigant, 

upon the payment of the requisite fee. While the reasoning behind this practice 

direction is based on the maintenance of integrity of the court file, it further secures 

the confidentiality of pleadings and personal data prior to the hearing of a case. 

 

Inappropriate media coverage 
Notwithstanding the GDPR’s provisions, and the above practice direction, there has, 

of late, been a proliferation of media coverage of cases that have yet to be heard 

by a court. Such is the nature of these reports that it cannot be disputed that 

journalists have had sight of the pleadings in advance of their reporting, with some 

explicitly referring to the contents of indorsements of claim. It stands to reason that 

journalists have obtained their information from a reliable source. If that is the case, 

it appears that somewhere along the chain of data controllers, the provisions of the 

GDPR have been ignored, and so too have litigants’ entitlement to rely upon them. 

The fallout from this disregard is that plaintiffs, regardless of the merit of their claim, 

fall victim to the court of public opinion. Furthermore, this denies them their right 

to advance their claim in the manner which they wish, and thereafter have their 

cases heard and decided upon by a court. 

Of course, this right does not exist in a vacuum but must be viewed in the overall 

context of legitimate public interest. Specific provision is made in the Regulation to 

protect public interest and the interests of third parties.4 These provisions do not 

allow an individual’s interests and fundamental freedoms to be disregarded. 

Reporting of court business by a media free from restriction is of course vital in 

ensuring that justice is administered in public. However, it is difficult to see how 

reporting on cases where a hearing has yet to take place forms part of this purpose 

or is similarly vital. It is inappropriate for any entity or party, whether directly related 

to the proceedings or otherwise, to interfere with the right of the court to hear and 

act as adjudicator on matters before it. 

The obligation on all data controllers in terms of how they handle and manage 

sensitive information is clear. Personal data cannot be used in any way that is 

inconsistent with the purpose for which it was disclosed by the data subject. Ensuring 

that such data does not find its way into the public domain until a claimant has 

taken the step of actually appearing in court, or of allowing the said personal data 

to be opened to a court, is a clear and continuing obligation on all data processors. 

In doing so, a data processor is in compliance with its statutory obligations and 

ensures that there is no interference in the judicial process. 

 

 

1. S.10 (2) Civil Liability and Courts Act 2004 (as amended). 

2. [2018] IEHC 702. 

3. HC86 – Access to Court Files in the Superior Courts. 

4. Art. 6(e) and (f) General Data Protection Regulation. 
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