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Congratulations to all members who participated in the recent elections to the 

Council of The Bar of Ireland. I would also like to thank those members who have 

served on the Council with me and who complete their term of office this year. 

The Law Library has been well served over many years by the commitment of 

each individual Council member to represent the interests of the profession, 

particularly during the current Covid-19 crisis. 

Reopening of the courts 
We are now in Phase 3 of the Government Roadmap, and as other facets of our 

economy have begun to safely unwind restrictions, so too must our courts. The 

speed at which the reopening of the courts is occurring is a source of frustration 

for many. Litigants can’t get their cases on, the case backlog is growing, and 

many barristers have seen their income stream decimated. 

However, public health and members’ safety must remain the priority. Every one 

of us supports the Courts Service in its efforts to minimise the risk of an outbreak 

occurring in our courts. We are all aware of the challenges in the early part of the 

pandemic, which led the Courts Service to all but close down the business of the 

courts. It will come as no great surprise that there are even greater challenges now 

in managing a re-opening. The Courts Service is obliged to carry out risk 

assessments in keeping with the Government’s Return to Work Protocol, and to 

implement physical adjustments to court venues where necessary. 

We continue to work closely with the Courts Service through the Consultative 

User Group offering practical solutions such as staggered and scheduled hearings, 

virtual callovers and the use of alternative venues. Such measures are already 

being adopted across various jurisdictions and we are beginning to see an increase 

in the throughput of cases. The Council is grateful to the judiciary and the Courts 

Service for the positive response to its request to facilitate September sittings this 

year in the exceptional circumstances of the pandemic. It is strongly in the public 

interest that the courts resume hearings to the greatest extent possible. 

Member survey 
A sincere thanks to the 583 members who completed our recent survey, which will 

greatly assist the Council in getting a further sense of how Covid-19 has impacted 

on the profession. A synopsis of the results are shared in this edition. Financial 

and economic viability was identified by 70% of all respondents as their primary 

concern; however, the results also point to the resilience and adaptability of 

practitioners. 

New Programme for Government 
A new Programme for Government was ratified on June 27. It contains justice 

sector reforms for which the Bar has advocated for many years, some of which are 

summarised in this edition’s Closing Argument. We extend many congratulations 

to newly appointed Minister for Justice Helen McEntee TD, and newly appointed 

Attorney General Paul Gallagher SC, with whom we look forward to engaging on 

the many issues and challenges that lie ahead. 

Movement on Hammond Lane 
Among the commitments outlined in the new Programme for Government is the 

enactment of a Family Court Bill to create a new dedicated Family Court within 

the existing court structure, along with an increase in the funding allocated by the 

Department of Justice to the long-awaited development of a Family Law and 

Children’s Court at Hammond Lane. This is a significant development and is a 

most welcome result for our Courting Disaster campaign. 

Patents of Precedence 
Applications are now open for solicitors and barristers to apply to the Advisory 

Committee on the grant of Patents of Precedence to use the title of Senior 

Counsel. The application form and guidance for applicants can be found on the 

LSRA website. The closing date for applications is 5.00pm on July 24, 2020. We 

understand that the Advisory Committee intends to provide its recommendations 

to Government before the end of July, which will enable the Call in the Supreme 

Court to take place at the usual time in October. 

Practice Support and Fee Recovery Service 
The new in-house Practice Support and Fee Recovery service is now live. I would 

urge all members to visit the new Practice Support and Fee Recovery hub on our 

website to familiarise themselves with the range of best practice information and 

tips on offer. The service will be based in the Distillery Building; however, due to 

social distancing restrictions, the service is currently being provided online. 

Closing remarks 
As I near the end of my Chairmanship, I feel a great sense of honour to have led, 

and to have witnessed first-hand, the deep commitment that Council and 

Committee members have shown to advancing the interests of the Bar. I could not 

have fulfilled my role as Chair without their work and commitment, and indeed 

the Bar would function poorly if it was unable to call on their volunteerism and 

dedication. Please take the time to read the Annual Report of The Bar of Ireland, 

which will be considered at the forthcoming AGM on July 20, 

2020. It provides a deeper insight into the work the Council 

has been doing on your behalf. 

I know you will join me in wishing the new Chair,  

Maura McNally SC, and Council every success over the  

next two years 

Best wishes for a restful, if shorter, vacation. 
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MESSAGE FROM THE CHAIRMAN

With change comes new opportunities 
A new phase, a new Government, a new Council.

Micheál P. O’Higgins 

Chairman,  

Council of The Bar of Ireland
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Making justice a priority 
 
It has been an extraordinary legal year with court business disrupted to an unprecedented extent.

As we all fervently look forward to a full resumption of court sittings, we are also 

hopeful that the new Government will make a priority of improving access to justice 

and upgrading court infrastructure. In our closing argument, we analyse the new 

Programme for Government and the prospects for much-needed reform to 

streamline the administration of justice. 

The disruption caused by the Covid crisis has caused major difficulties for many 

businesses in performing their contractual obligations. In this context, force majeure 

clauses will frequently be invoked as a reason for failure to comply with those 

obligations. The extent to which these clauses will provide relief for some businesses 

will depend to a large extent on their wording and interpretation. Our writer sets 

out the key principles that must be considered when considering whether force 

majeure applies, as well as the steps that must be taken when invoking such a clause. 

The pandemic has also necessitated the adoption of restrictions on the free 

movement of citizens, both internally and externally. While some of these restrictions 

have been lifted, many may be re-imposed if there is a significant increase in 

infection rates. We examine the legal basis for the adoption of such measures under 

European Union law and the requirement that such measures must be proportionate. 

In Morrissey v HSE and others, the Supreme Court has moved to allay concerns that 

there is a new and unrealistic standard of care for professionals, particularly in 

relation to medical negligence. The Court has also grasped the opportunity to restate 

and clarify the relevant test. We analyse the highlights of the judgment and the 

matters that remain unresolved in relation to the entitlement to recover damages 

after the death of a person and whether there is a residual claim if that person has 

sued during their lifetime. 

Elsewhere, in our interview, Sinéad McSweeney sets out the challenges of running 

the Irish operations of Twitter. As well as the wider issues of privacy and 

accountability that face all such interactive platforms, she discusses the increasing 

number of discovery requests and the regular deployment of social media in court.  

 

Happy vacation to all. 

Consultation on 2020  
Rule of Law Report

Eilis Brennan SC 
Editor 

ebrennan@lawlibrary.ie

On June 5, The Bar of Ireland participated in a virtual consultation with the 

European Commission’s Directorate-General on Justice, alongside 

representatives from the Law Society and the Legal Services Regulatory 

Authority. The purpose of the consultation was to provide input to the 

Commission’s first annual report on the Rule of Law – one of the major 

initiatives of the Commission’s Work Programme for 2020, which will see a 

deepening of its monitoring of member states’ compliance with the rule of law 

through a ‘rule of law review cycle’. The cycle will cover all member states and 

culminate in the adoption of an annual rule of law report that will summarise 

the situation in member states as regards the rule of law. The first of these 

reports will be presented in September 2020. 

The Commission invited submissions from The Bar of Ireland, and other key 

stakeholders in Ireland, in respect of four distinct areas: (i) legal fees; (ii) legal 

aid; (iii) the challenges faced by the Irish justice system as regards length of 

proceedings and judicial independence; and, (iv) the newly established 

Personal Injuries Guidelines Committee under the Judicial Council Act 2019. 

Access the written submissions to the Commission here. 
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Congratulations to Sunniva McDonagh 

SC, Ireland’s nominee to the 

Management Board of the EU 

Fundamental Rights Agency (FRA) and 

a member of The Bar of Ireland’s 

Human Rights Committee, who has 

been appointed Vice Chair of the 

Management Board. 

The EU FRA, based in Vienna, is the 

independent centre for the promotion 

and protection of fundamental rights in 

the EU. An important part of its work is through the collection and 

publication of research on fundamental rights. 

In this regard it aims to provide robust evidence and expertise to guide 

policymakers at national and EU level. Key areas of focus include 

discrimination, access to justice, racism and xenophobia, data 

protection, victims’ rights and children's rights. 

Sunniva McDonagh SC. 

FRA appoints  
Vice Chair

https://www.lawlibrary.ie/News/Written-Submissions-by-Council-to-European-Commiss.aspx
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Micheál P. O’Higgins, Chairman of The 

Council of The Bar of Ireland, recently paid 

tribute to the outgoing President of the High 

Court, Mr Justice Peter Kelly. Due to 

Covid-19 restrictions, the tribute was a 

virtual one. We have reproduced the tribute 

in full, in recognition of the contribution that 

Mr Justice Kelly has made to the Bar, the 

judiciary and the legal profession: 

“Peter Kelly is an advertisement for the Irish 

Bar and Bench. He was an outstanding barrister and leader of the Bar 

until his elevation to the High Court in 1996. As a High Court judge, judge 

of the Court of Appeal and, since December 2015, President of the High 

Court, he has been a beacon for the highest standards of competence, 

rigour, propriety and independence. 

As a barrister, he commanded an extensive practice, first as a busy junior 

and then as senior counsel following his admission to the Inner Bar in 

1986. On a given day, he could deliver the closing address to the jury in 

a high-profile defamation case and, on the next, in another court, present 

a pitch-perfect opening in a complex commercial action to a judge of the 

Chancery Court. The owner of a sonorous and commanding voice, he was 

much sought after as an advocate and was briefed in many of the big 

cases of the day. His elevation to the High Court in 1996 was celebrated 

by judges and colleagues alike, the latter for perhaps not exclusively 

altruistic reasons. 

His formidable intellect and work ethic quickly earned him a reputation 

as a judge before whom a case had to be fully prepared and properly 

presented. In Judge Kelly’s Court, the highest professional standards were 

encouraged and expected. 

Appointed to the Bench at the relatively young age of 46, he is now the 

second-longest serving judge in the Irish Courts with 24 years’ service. 

He presided over several difficult lists in the High Court such as chancery, 

judicial review, the Commercial Court and, as President, the professional 

regulatory lists and the Wards of Court. He was the leading figure in the 

establishment of the Commercial Court in 2004, a lasting and international 

legacy. His work in the wardship list, where justice, humanity and the law 

co-exist to vindicate the rights of the elderly and the vulnerable, gave him 

particular fulfilment. This may say something about him. 

Regarded as an accomplished legal writer, his many written judgments 

stand as jewels of logic and learning, and have contributed to the 

development of the law in many areas. Equally impressive is his ability to 

frame a clear, fluent and reasoned ex tempore judgement, within minutes 

of a case concluding, often with Newman-like balancing clauses. 

His independence and fearlessness as a judge stand as an example to his 

colleagues. A believer in the separation of powers, he clashed with the 

Government over the treatment of vulnerable adolescents detained in the 

care of the State, when dealing with the Minors list in his first few years 

on the Bench. The same independence of mind was evident when, as 

President of the Association of Judges, he had to defend the judiciary at 

a point in time when relations with Government were less than warm. 

For a short period, he held the dual role of President of the High Court 

and acting President of the Court of Appeal when its President was 

rendered temporarily unavailable due to illness. This earned him the 

affectionate title “Kelly PP”. 

Outside of the law, Peter Kelly has many friends and interests: music, 

theatre, literature, history, opera and a love of all things Italian. He sits 

on the board of a hospital and a schools trust and helped found two 

hospices. His voluntary work is pursued quietly and below the radar. 

Having made an enormous contribution to our courts and legal order, he 

will now have a little more time to pursue these interests. We feel he has 

earned it. 

On behalf of the Council of The Bar of Ireland, we wish him well in his 

retirement. 

 

Micheál P. O’Higgins SC 

Chairman, Council of The Bar of Ireland” 

A beacon for the highest standards

The Bar of Ireland welcomes and congratulates 

Ms Justice Mary Irvine on her appointment as 

President of the High Court, the first woman 

to serve in this role. Ms Justice Irvine brings 

with her a wealth of knowledge and expertise 

cultivated through a distinguished legal 

career, both as counsel and on the bench. 

Called to the Bar in 1978 and to the Inner  

Bar in 1996, Ms Justice Irvine specialised  

in medical law. As a judge of the High Court 

(2007), the Court of Appeal (2014), the Supreme Court (2019) and now 

High Court President, she is the first judge to have held four judicial offices 

in the history of the State. Ms Justice Irvine was responsible for the 

personal injuries list from 2009 to 2014, and oversaw the management and 

determination of all Garda compensation claims. She chaired the Working 

Group on Medical Negligence and Periodic Payments established by the  

President of the High Court in 2010 and was appointed Chair of the  

CervicalCheck Tribunal established by the Government in 2018.  

She currently chairs the Personal Injuries Guidelines Committee of the 

Judicial Council. 

Ms Justice Mary Irvine appointed new President of the High Court
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Maura McNally SC has been elected as Chair of the Council of The Bar of Ireland, 

the representative body’s second-ever female head. A Leitrim native, Maura was 

called to the Bar in 1992, and practised on Circuit until her appointment to the 

Inner Bar in 2017. Following postgraduate studies in Warwick University (LLM) 

and UCG (BA and LLB), she completed her Barrister-at-Law in King’s Inns and 

practises civil law, primarily in personal injury, chancery and non-jury. 

Maura says: “I’m honoured to have been elected as Chair by my Council 

colleagues. There are significant challenges on the horizon for the profession 

and the wider justice field, not least the fallout from Covid-19, as well as Brexit. 

I’m looking forward, with the energy and support of the new Council, to making 

an important contribution in relation to the administration of justice and our role 

within it. Strengthening our relationships with external partners, here in Ireland, 

and in the UK and Europe, will be an important part of finding solutions, 

identifying opportunities and ensuring a sustainable Bar”. 

Maura follows in the footsteps of the late Ms Justice Mella Carroll, who was the 

first woman elected Chair 41 years ago. Maura notes: “After over four decades, 

to be following in the footsteps of the last female Chair, Ms Justice Mella Carroll, 

is personally significant for me. A representative Bar benefits those whom we 

serve, those who practise and those who are interested in a career at the Bar. To 

be elected at this time, and having actively pursued the issues of resilience, 

mental health and diversity while on the Council, I hope to add further to the 

reputation of the Bar as a true community of professionals, committed to the 

pursuit of justice, independence and fairness”. 

Maura will Chair the Council from August 1, 2020, to July 31, 2021, and takes 

the helm of the Bar following the Chairmanship of Micheál P. O’Higgins SC. 

New Council Chair elected

https://www.mccannfitzgerald.com/
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Over the years the Council has endeavoured to address the issue of fee collection. 

Most recently, in October 2014, the Council entered into an arrangement with a 

third-party provider, Lawserv. Lawserv provided a service to assist members with 

fee collection and also provided a billing and accounts receivable service. While 

373 members have availed of the fee collection service since 2014, uptake on 

the billing and accounts receivable service was minimal. 

Having undertaken an in-depth review of the Lawserv initiative, a decision was taken 

by Council to establish an in-house Practice Support and Fee Recovery Service, to 

be available to all members as part of their annual membership subscription. 

 

The Service 

The Practice Support and Fee Recovery Service, which was launched on June 

22, 2020, will be focused on addressing two key member needs: 

 

1. The provision of a Practice Support information service for members to 

address gaps in practice management, such as financial management and 

tax compliance. The aim is to provide an information service for practice 

management, including information in relation to the various schemes and 

panels operated by the State. Practice supports include a dedicated hub on 

the website, a range of practice information guides, and CPD events. 

 

2. The Fee Recovery service will be available to members in respect of three 

overdue fee notes at a time, provided the member has made reasonable 

attempts to secure payment, and the fee notes are overdue for a period of 

six months or greater. 

 

As part of the in-house service, the background operating systems of  

Lawserv will remain in use. In addition, we will retain the expertise  

and knowledge of Jessica McCarthy of Lawserv, who will administer the 

day-to-day fee collection process. The service will be overseen and managed 

by  our newly appointed Practice Support Manager, Lynn Blake ACA.  

Over the coming months, Lynn will focus on the management and promotion 

of the Fee Recovery service, and the phased establishment of the Practice 

Support service. 

 

Trends 
It is worth sharing with members insights acquired over the years by the 

Lawserv arrangement. Since October 2014, a total of 373 members have 

availed of the Lawserv Fee Recovery Service. This involved 1,046 fee notes, 

totalling ¤4.3m in fees. In this time, a total of ¤1.3m was recovered, 

representing a recovery rate of 30%. 

An analysis of the cases referred to Lawserv, in which professional fees remain 

outstanding, can be categorised under 14 primary reasons for non-payment 

shown in Table 1. 

 

It is apparent from an analysis of this information that the first four categories 

account for over 69% of cases of non-payment of professional fees to counsel. 

These are: 

 

1. Solicitor not co-operating. 

2. Referral to the Law Society. 

3. Client not in funds. 

4. Counsel withdrew complaint. 

Practice Support and Fee Recovery:  
a new service for all members 
 
 
A long-standing challenge encountered by many members of the Law Library is recovering 
outstanding fees in a timely manner, or at all. In addition, a regular issue raised by members  
is the need for greater guidance and support in matters of financial and practice management.

Seán Ó hUallacháin SC
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In addition to ongoing informal contact, the Council meets formally  

with representatives of the Law Society on a biannual basis. The Council  

has repeatedly raised concerns in relation to the responsibilities of  

solicitors for the payment of professional fees to counsel. The Law Society 

position is that all valid complaints are investigated, and a number of  

barristers have been successful in collecting outstanding fees through this 

complaints process. However, since October 2019, the Legal Services 

Regulatory Authority (LSRA) is the statutory body to whom complaints  

in relation to the conduct of legal practitioners should be referred.  

Indeed, since October 2019, complaints in relation to the non-payment of 

professional fees to counsel have been referred to the LSRA by Lawserv on a 

barrister’s behalf. In its first biannual complaints report the LSRA has 

highlighted the issue of non-payment of barristers’ fees. The report notes that 

several of the complaints received had been resolved at the pre-admissibility 

stage. The LSRA report reminded solicitors that they have a responsibility to 

ensure that the barristers they instruct are paid. It also noted that solicitors 

are recommended to communicate with counsel as soon as possible where 

issues arise, rather than simply leaving fee notes unpaid. The LSRA analysis 

supports the Lawserv experience, that a lack of engagement or communication 

by the instructing solicitor with counsel is a significant issue regarding 

non-payment of fees. 

Within the Bar, what might be loosely termed cultural or tactical reasons, 

connected with establishing or maintaining a practice, are often cited as the 

reason why barristers, and in particular more junior colleagues, decide not to 

pursue a complaint for non-payment of fees against a solicitor. This is regularly 

described as a fear of being ‘blacklisted’ by that firm. While there are often 

valid reasons for non-payment of fees to counsel, as set out in the table above, 

the vast majority of members eventually come to the realisation that 

undertaking work for a firm of solicitors who have a reputation for 

non-payment is both unsustainable and career damaging, and rarely translates 

into career enhancement. 

This Fee Recovery Service is intended to be of significant assistance to 

members seeking to recover fees. It will also enable the Council to gather 

information about outstanding fees and allow for closer monitoring of the 

problem. The information collected will be analysed (on an anonymised basis) 

and will allow the Council to identify trends regarding fee collection, including 

those who repeatedly default on payment of fees to members. 

 

Get in touch 
The Bar of Ireland Practice Support and Fee Recovery Service was formally 

launched on June 22, 2020. Initially, the service will be based in meeting room 

10 in the Distillery Building. However, due to social distancing restrictions, the 

service is currently being provided online. The team is contactable via phone, 

email or video call. 

All members are urged to visit the Practice Support and Fee Recovery hub on 

the website and familiarise themselves with the range of best practice 

information and tips on offer. For those who need to avail of the Fee Recovery 

Service, please contact the team, as detailed below. A starter pack will be sent 

to you together with the terms and conditions of the service.  

 Reason Explanation % of cases 

1 Solicitor not co-operating No engagement from solicitor with LawServ after repeated attempts 21.19% 

2 Referral to the Law Society The case has been referred, on the instruction of the barrister, 20.60% 

to the Law Society for further investigation  

3 Client not in funds Client does not have funds to repay fee note (for various reasons such as insolvency/illness, etc.) 16.70%  

4 Counsel withdrew complaint Counsel did not pursue the case any further 10.75% 

5 Solicitor firm dissolved/file transfer This occurs when a solicitor’s firm has shut down and a new solicitor takes over the case 8.95% 

6 Administrative delay Delays can occur either with the solicitor’s office investigating the claim, 5.67% 

or a State agency processing the claim  

7 Cost adjudication/taxation Costs are being taxed 5.67% 

8 Matter ongoing The case in question has not concluded, and costs have not been fully calculated 3.28% 

9 Probate Costs cannot be finalised until probate has been completed 3.28% 

10 Client in another jurisdiction The client has moved jurisdiction, making it difficult or impossible trace him/her 2.39% 

11 Client uncontactable The client has changed address and cannot be located 0.60% 

12 Client not engaging Client is not responding to correspondence 0.31% 

13 No party paid The matter has concluded and no party to the case has been paid 0.31% 

14 Proceedings issued against client The client refuses to discharge fees, resulting in the solicitor issuing proceedings 0.30%

Lynn Blake 

Practice Support Manager 

Ext: 5053 

Email: practicesupport@lawlibrary.ie 

Jessica McCarthy 

Fee Recovery Administrator 

Ext: 5409 

Email: feerecovery@lawlibrary.ie

Table 1: Reasons for non-payment of barrister fees.
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Nobel Prize-winning scientist Tim Hunt came under sharp criticism when he 

remarked that he had trouble working with “girls” because: “Three things happen 

when they are in the lab; you fall in love with them, they fall in love with you, 

and when you criticise them, they cry”. 

Tim’s misconceptions may be some of the reasons why the majority of mentors 

in the fourth year of the increasingly popular Law and Women Mentoring 

Programme are women. 

The programme began in 2016. Upon completion of a mandatory training 

programme for both mentors and mentees, mentoring pairs are coupled through 

a careful selection/pairing process. The duo then agree to meet for a total of 12 

hours over a 12-month period to focus on the mentee’s developmental goals. 

The feedback from the 2018/2019 programme was excellent with 100% of 

mentors stating that they would get involved again and 88% of mentees agreeing 

that the programme had increased their self-confidence, resourcefulness and/or 

sense of capability. 

 

The sub-committee 
Having commenced life as a programme run jointly with the Law Society, the 

programme now comes under the auspices of the Equality, Diversity and Inclusion 

Committee of The Bar of Ireland. A sub-committee was established in May 2019 

to look after the running of the programme and is chaired by Sara Phelan SC. Its 

members include Ms Justice Ní Raifeartaigh and the author. The sub-committee 

is also appreciative of Ms Justice Gearty’s continued support for the programme 

since her appointment to the High Court, and for her never-ending enthusiasm, 

having been involved in, and at the heart of, the programme from its inception. 

Overall the pairings of mentors and mentees have more than doubled since the 

programme’s commencement, with 24 pairings this year. The sub-committee has 

met on six occasions and has been greatly assisted by Hannah Carney, executive 

coach, mentor and independent consultant, who provides invaluable experience 

at all stages including the crucial training provided. 

 

Events 
The feedback from 2018/2019 indicated that participants would welcome more 

talks and practical workshops. Taking this on board, two events were organised 

for 2019/2020. In November 2019 Bernie McDonnell, Group Analytic coach  

 

 

 

 

 

 

 

 

 

 

 

 

and organisation development consultant, co-led a group workshop with 

Hannah Carney, entitled ‘Rethink, Reframe, Remain – Challenges for Women 

Practising at the Bar’. The workshop provided a vital sounding board to collate 

and discuss the common challenges facing women practising at the Bar. 

The only complaint about the second event in February 2020, ‘Finding your Voice 

as an Advocate – A Workshop’ with Karen Egan, was that it was not long enough! 

One participant summed it up when she said: “I thought Karen was really 

excellent and tailored the workshop to ensure that we all took something away 

that we can use in our everyday practice. Like the other participants, I thought 

the group size and mix added to the experience; it was a lovely opportunity to 

mix with colleagues at different stages and to recognise the common threads in 

all of our experiences”. 

 

Summing up 
The programme continues to go from strength to strength, and to provide 

tangible support to women at all stages of their careers at the Bar. 

The programme has been greatly supported by female colleagues, but the harsh 

reality is that 82% of senior counsel are male and if fewer men mentor women, this 

imbalance may remain. One colleague who recognised this was Noel Whelan SC, 

who was always a keen supporter of the initiative and whose passing has been a 

huge loss (not only to the programme but to the Bar as a whole). We would like to 

take this opportunity to mark Noel’s ever-valued participation in the Programme. 

Acknowledgment and thanks must be given to the staff of The Bar of Ireland – 

Samantha de Paor, Laura Martin and Aedamair Gallagher – who ensure that the 

support and institutional knowledge necessary to keep a programme like this alive 

is always available. Particular thanks to Samantha de Paor, whose skills have 

temporarily been redeployed to member account services, but the sub-committee 

has been left in the safe hands of Aedamair Gallagher. 

The programme for 2020 will commence in October and the closing date for 

receipt of applications has now passed. For further information or queries, please 

contact aedamair.gallagher@lawlibrary.ie. 

NEWS FEATURE

Women at the Bar 
 

The Bar of Ireland’s Law and Women Mentoring Programme continues to go from strength to strength.

Helen McCarthy BL
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The journey travelled since March until quite recently has been a  

collective one, the primary concern of us all being our health and the safety 

of those we know and love. The focus is now moving from one of public  

health to economic data. With GDP expected to fall by 11%, unemployment 

at 25% and no recovery anticipated by some until 2022, it is incontrovertible 

that all facets of the economy will be impacted upon – including the legal 

profession. 

Efforts made by the Bar over the course of the pandemic were many and varied, 

having at their centre the aim of insulating members from the immediate effects 

of the lockdown, and supporting them throughout. Measures included fee 

reductions, online offerings and supports, and engaging with partners across 

the justice field. This work continues, with the primary objective of getting the 

courts reopened and the administration of justice back in flow. 

In late May, our members provided an insight into their experience and outlook 

on practice. The results make for stark reading, but point to a resilient and 

adaptable cohort of practitioners. 

A response rate of 26% points to a hugely engaged membership (Figure 1). 

 
Challenges ahead and administration of justice 
Members were asked to rank four challenges over the coming 12 months. 

Financial and economic viability was identified by 70% of all respondents as 

their primary concern. While we might expect this to be more pronounced 

among younger members, that was in fact not the case, as it was similarly 

reflected across all years of practice (Figure 2). 

When asked to estimate the impact on their income during the first two 

months of the pandemic, 44% said that that their income had fallen by in 

excess of 80% during that period. An additional 31% indicated that their 

income had fallen by between 60% and 80%. 

The administration of justice is fundamental to the wider public’s trust in the 

rule of law. As other facets of our economy and society have already begun to 

safely unwind, so too must our courts. Comments from members both as part 

of the survey and directly in response to the Chairman’s communiques, have 

included creative and practical solutions to ensuring a speedy and safe 

restoration of court hearings across the State. The Council, and the Working 

Group on Court Business Continuity, have actively participated in a range of 

Courts Service consultation forums and  made a number of formal submissions 

on resuming court business. Slowly but surely, the throughput of cases across 

all jurisdictions and all areas of law is gradually increasing. 

Members expressed frustration across a range of issues including the 

management and physical infrastructure of the courts being compliant with 

public health guidance. These matters have been and are being actively 

addressed by the Courts Service. The listing (or non-listing) of matters, and the 

at-times fragmented approach to conducting hearings was also a repeated issue. 

 

Finding the positives 
While the prevailing narrative can seem oppressively negative, the survey did 

demonstrate some positive feedback and opportunities. 

 

Appetite for technology 
The Covid-19 impacts are many, and chief among them is the pivot to 

technology. New norms are already establishing that will endure post Covid, 

making practice at the Bar more efficient and enabling the profession to pursue 

higher-value and more purposeful tasks. Access to online CPD, the virtual 

Library & Information Service and ICT supports were marked as the top 

supports provided by the Bar (Figure 3). 

While necessity drove demand, already there is a sense that technology will 

be a long-term important element of members’ practice. Integrating 

technology within practice comes with implications for education, data security 

and culture for which all of us have some responsibility. 

 

A sense of community 
Collegiality, the corner stone of the profession, continues to play an important 

part in this crisis. Members were asked about their degree of optimism for the 

future. The median response was 3 (on a scale of 1-6). Within the current 

context this is a result that we hope to build on. One interpretation of 

members’ high support for continued communications and online CPD is that 

it brings members together in a common pursuit. The task for the Council is to 

ensure that both onsite and online collegiate touch points are well managed 

and relevant. 

 

Membership subscription fees 
In the early days of this crisis, the Council considered what the immediate 

impact of court closures would be on members’ practice. A significant part of 

Impact of Covid-19 
 

The Bar of Ireland surveyed members in late May to assess the impact of the Covid-19 crisis on 
practice and responses to the Bar’s measures to support members.

Ciara Murphy 
Chief Executive, The Bar of Ireland



98THE BAR REVIEW : Volume 25; Number 4 – July 2020

NEWS FEATURE

that response in seeking to alleviate the economic burden was to offer 

members a 25% credit in their annual fees. At a total cost of ¤2.5m,  

the implementation of this measure was unprecedented. A significant cohort 

of members acknowledged the measure as a positive development, and the 

fact that 176 members chose to forego the subvention is appreciated by the 

Council and the wider membership. Some 22% of members canvassed in the 

survey said that they viewed the financial measures implemented to support 

members as relatively poor. 

Conclusion 
Commentators and economists have pointed out that this pandemic-driven 

economic shock is unique. In contrast to the 2008 debt-driven financial crisis, 

there is hope that the economic recession upon us will be shorter. The length and 

depth of containment measures will be one of the largest variables in determining 

the recovery. The reopening of the courts will determine the viability of practice 

in the short and medium term for many. We need them safely reopened and the 

Council will continue to do all that it can to support our members. 

FIGURE 1: Breakdown of response to survey.

Senior counsel: 12% 

Junior counsel: 88%

Female: 42% 

Male: 55% 

Prefer not to say: 3%

Years 1-7: 29% 

Years 8-12: 18% 

13-20 years: 28% 

20 years +: 25%

On Circuit: 15% 

Dublin: 65% 

Mix: 20% 

Rank            Options 

1                  Financial and economic viability 

2                  Integrating better use of tech 

3                  Developing new areas of practice 

4                  Maintaining collegiality 

First choice  Last choice

Rank which of the following challenges will present for you 
over the next 12 months: 

FIGURE 2: Members ranked four challenges likely to be present over the next 12 months.

Online CPD offering 

Library and information virtual service 

ICT facilities and supports 

Communication with members in relation to the crisis as it has developed 

Provision of member information resources (Covid-19 info hub on website) 

Financial measures implemented to support members

Please indicate your satisfaction with each of the following:

Poor ExcellentAdequate Good

100% 100%0%

FIGURE 3: Member satisfaction with Bar of Ireland services during the pandemic.
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Over the past year Irish Rule of Law International’s (IRLI) work has continued. In 

that time over 450 detained persons have received legal services with the support 

of The Bar of Ireland in one of the poorest countries in the world, Malawi. 

Irish and Northern Irish lawyers have also given training courses to commercial 

lawyers from underprivileged backgrounds in South Africa, hosted and engaged 

with police officers working on gender-based violence crimes in Tanzania, and 

assisted the Kosovo Chamber of Advocates in improving access to justice. IRLI is 

also now in the planning stage of a new project in Tanzania on child sex abuse cases. 

 

Seeking justice for vulnerable persons 
Our work in Malawi is focused on the central region of the country, where we have 

a permanent in-country presence. It has gone from strength to strength, and is 

especially life changing for women. In the last year, we have assisted 11 women and 

adolescent girls who experienced miscarriages, stillbirths or severe mental health 

issues and were subsequently charged with infanticide and remanded in custody. 

Working in conjunction with our local partners, we ensured that each woman was 

released on bail from prison. All had been held for periods of between six months 

and four years without trial. While each infanticide case is different, there tend to 

be common themes: abandonment, poverty, social stigma, loneliness, and fear of 

authority. In addition, each woman is dependent on overstretched legal aid lawyers, 

with little possibility of a trial in the near future. 

IRLI also works to ensure that children held in police custody or prison are brought 

to appear before the Child Justice Court (CJC) rather than remaining in police cells 

or being brought to adult prisons. In the last year, 186 children have appeared before 

the CJC in the capital, Lilongwe, and IRLI provided support in all of those bail 

applications; 167 children were granted bail and 19 were diverted from the formal 

criminal justice system and into communities instead. IRLI also runs a child diversion 

programme called Mwai Wosinthika (‘chance for a change’ in the Chichewa 

language) in collaboration with the Ministry of Gender, diverting children who come 

into conflict with the law away from the formal criminal justice system and into the 

community instead. In the last year, 46 children have passed through the Mwai 

Wosinthika programme. 

Another challenge in Malawi is that it is common for mentally ill accused persons to 

be held in prolonged police detention, sometimes for up to two years, without trial. 

However, legally accused persons can remain in pre-charge detention in police cells 

for a maximum period of 48 hours. IRLI was recently made aware of two men who 

had been held in police cells for over five months. Our lawyers seconded to the Legal 

Aid Bureau, the Director of Public Prosecutions and the Malawi Police Service 

worked together to ensure that the men’s cases were listed before the court. At 

court, the judge ordered that one of the accused’s charges be dismissed, while the 

other was sent for a fitness assessment and was later discharged. Day by day, IRLI 

works to build the capacity of the criminal justice institutions in Malawi and to 

increase respect for the rights of accused people experiencing a mental illness. 

Shaping the 
progress of  
fragile societies 
 

Irish Rule of Law International’s work continues 
apace supported by the Bar of Ireland.

Aonghus Kelly 
Executive Director, Irish Rule of Law 
International



Changing the system from within 
IRLI’s partnership with the Malawian Police Service has included the drafting 

and submission of a memorandum on torture in May 2019, which covered 

international, regional, and Malawian law as well as eight instances of torture 

reported to IRLI. It is hoped that this memorandum can contribute to Malawi’s 

reporting regarding the United Nations Convention Against Torture (UNCAT) 

and support training courses with the judiciary regarding forced confessions. In 

addition, the IRLI judiciary programme lawyer is compiling training for a 

significant number of magistrates on the law relating to evidence obtained 

through torture and, in turn, advocating for the inadmissibility of such evidence. 

A troubling development is that the death sentence has reared its head again 

in Malawian jurisprudence. Four death sentences have been imposed in the 

last year. This represents a worrying step backwards given that the death 

penalty had not been imposed for almost five years prior to these decisions. 

IRLI is building the capacity of Legal Aid Bureau advocates and working with 

other organisations to advocate for accused persons in capital cases. 

 

CPD 
Due to Covid-19 restrictions, IRLI has rescheduled its Commercial Law Seminar 

until Thursday, October 8. This will be closely followed by our ever-popular 

Criminal Law Seminar, to be held in late November. Both events will be held in 

the Distillery Building. 

We would actively encourage those interested in the work of IRLI to join us 

on our LinkedIn, Facebook, and Instagram pages. If you would like to donate 

to IRLI you can obtain details on doing so on our webpage – 

www.irishruleoflaw.ie. Furthermore, opportunities to work for or volunteer with 

IRLI will be advertised on those platforms. If you require any information on 

IRLI or its work please contact us on info@irishruleoflaw.ie or via our social 

media platforms. 

IRLI is a project-oriented, non-profit rule of law initiative established  

and overseen by the four legal professional organisations from the island of 

Ireland. Originally founded in 2007 by The Bar of Ireland and the Law  

Society of Ireland, and joined by the Bar of Northern Ireland and the  

Law Society of Northern Ireland in 2015, the organisation has collaborated 

with academics, judges, legal practitioners, policymakers, and civil  

society around the world to advance collective knowledge of the relationship 

between rule of law, democracy, sustained economic development and  

human rights. 

We believe that members of the Irish and Northern Irish legal professions  

have a significant role to play in enhancing the rule of law and shaping the 

progress of fragile societies. IRLI seeks to harness the skills of  

lawyers to use the law as a means of tackling global injustice and  

empowering all people to live in a society free from inequality, corruption,  

and conflict. 
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After graduating in law from UCC, Sinéad McSweeney went straight to King’s 

Inns, but rather than begin a career in the courts, she began work in the 

Oireachtas as a parliamentary transcriber. She went on to hold a series of special 

advisor roles, including as the first political advisor to the Attorney General: “It 

was an interesting experience because they were looking for somebody who 

could marry political nous with a law qualification, and be sensitive to the very 

special role the Attorney General’s office has within Government”. 

She also worked in the Department of Justice, before making a significant move 

to Northern Ireland, to head up media and public relations at the newly 

established PSNI: “I would still say it was the best job I ever had. It was such an 

interesting time to be in Northern Ireland because it was just at the point of 

transition from RUC to PSNI, getting Sinn Féin on board for policing, all of that”. 

She returned to Dublin to take on a similar role with An Garda Síochána, and 

this was where her interest in social media began: “We had the visits of Queen 

Elizabeth and Barack Obama, and we got the Garda organisation on Twitter for 

the first time because it was the easiest way to communicate directly with people, 

in the moment, about all the disruption”. 

This experience stood her in good stead when Twitter came to Dublin in 2012 

and she was hired as Director of Public Policy. In 2016 she was appointed Vice 

President of Public Policy and Communications for the EMEA region, and she 

is also MD of Twitter Dublin. 

 

Tackling the bad actors 
The last eight years have seen huge change, both in Twitter’s physical presence 

in Dublin, and in the influence of social media in wider society: “I joined as 

one of 15 – now we have 400 people on site. But with that growth has come 

a maturing and an evolution in our policies: the ways in which the platform 

works, but also the way in which we strive to keep the platform safe and secure. 

Where we are now is light years from where it was in 2012. That has been a 

difficult road at times, and one that’s never complete because unfortunately as 

humans we seem to enjoy finding new and more innovative ways in which to 

The global 
perspective 
 

MD of Twitter Dublin Sinéad McSweeney 
talks about the company’s work to address 
offensive content and the challenges facing 
the open internet around the world. 

Ann-Marie Hardiman 
Managing Editor, Think Media Ltd. Where we are now is light years from 

where it was in 2012. That has been a 
difficult road at times, and one that’s 
never complete because unfortunately as 
humans we seem to enjoy finding new 
and more innovative ways in which to 
harass and hate each other. 
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harass and hate each other. But we are much better at keeping pace with that 

now. It’s a completely different regime, and the level of investment is significant”. 

That quest to deal with offensive content is a huge issue for social media 

platforms. Sinéad feels it’s important to see it in context: “What we would call 

the misuse or the bad actors is a tiny percentage of the millions of tweets we 

see every day. However, for the person who is impacted that is poor comfort. 

Our efforts are directed towards making sure that those who do not want to 

see those tweets don’t see them, either because they’re using some of the tools 

that are available, or because we’re getting better at identifying low-quality 

content – behaviours which indicate that people are not interested in authentic, 

genuine engagement – and de-amplifying that content”. 

Twitter uses a range of tools to do this: “We have increased investment in the 

human aspect of content moderation. We’re also really innovative around how 

we leverage technology and how we can automate a significant percentage, 

not of the removals, but of the surfacing of content for review and removal”. 

The company also works to encourage behaviour change among users, and 

that’s one of the things Sinéad sees as a significant development: “When we 

look back to eight years ago, we had a very binary, ‘you’re on or you’re off’ 

approach. There are and will always continue to be rules on Twitter, which if 

broken will lead to suspension. However, there is a spectrum of rule breaking 

beneath that where there is scope to educate. We work very closely with safety 

organisations across every market in which we’re present and they would also 

be of the view that, particularly with young people, you can get somebody who 

could be caught up in a moment, and actually pointing out to them that what 

they said was unacceptable does have an impact”. 

There is an argument to be made that while platforms like Twitter certainly have 

a responsibility to moderate content, that responsibility also extends right 

across society. Sinéad agrees: “I think most people are stepping up to the plate 

in that regard. Right across Europe we do a lot of work on media and digital 

literacy, partnered with UNESCO. As a company we recognise what our 

responsibilities are, but we won’t be successful unless we continue to partner 

with governments, teachers, safety organisations, and youth organisations”. 

 

Land of the free 
That wider approach includes legislation of course, and here in Ireland the Prohibition 

of Incitement to Hatred Act 1989 is currently under review. For Sinéad this is part of 

a wider process across Europe and indeed globally, which has implications for how 

the internet itself functions: “Whether there’s a law or not, we continue our work to 

find long-term sustainable solutions to addressing hateful conduct and abuse at scale, 

which removes the burden from the individual user. Our concerns would be about the 

potential for fragmentation. We are engaged in Brussels on a range of initiatives 

addressed towards hate speech and disinformation, and that has worked really well 

in terms of trying to have some kind of consistency across the European Union”. 

Another concern is that legislation or regulation could, albeit unintentionally, 

have a stifling effect: “If you either have different laws in different countries, 

or laws which are overly onerous, it will by definition benefit the incumbent 

companies. New people entering the digital space find themselves unable to 

survive because the big companies have the resources to hire people or invest 

in the technology to do whatever is asked for by governments, where smaller 

companies will suffer. That’s not good for the internet”. 

A global family 
Sinéad’s own Twitter use encompasses everything from keeping up with 

global events, to the goings-on in her own neighbourhood: “We often talk 

about hyperlocal and hyperglobal Twitter. I follow a lot of Ranelagh accounts, 

so I go from The Washington Post to the New York Times to Ranelagh Life. 

In terms of my own tweets, I originally had a strict rule that it was 

professional, but I’ve probably become more comfortable with tweeting 

personal reflections or moments”. 

Twitter was also a tremendous source of comfort to Sinéad in the days and 

weeks after the death of her husband, the barrister and political analyst Noel 

Whelan, in July of last year. As a well-known and highly respected public 

figure, there was a huge response to his passing, and this was exemplified in 

tweets sent by strangers as well as by those who knew him well: “As we 

approach the one-year milestone, it’s been reassuring to know that people 

haven’t forgotten him. It’s really nice to have that. Even though it’s such an 

open public platform, I think there are moments where the community just 

rallies around people, whether to celebrate an achievement or to sympathise 

or just to be there. I really felt that in the last 12 months”. 

Sinéad is keen also to acknowledge the support she has received from Noel’s 

many colleagues and friends at the Bar: “They have been an immense source 

of comfort and support. It has ranged from the most practical of help through 

to people turning up on the doorstep with an apple tart or having me around 

to their house for dinner. The kindness and generosity have been remarkable, 

and it continues right up to today”. 
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Debates around offensive content, or hate speech, are inevitably bound to 

discussions around free speech, freedom of expression, democracy itself. Not long 

before our interview President Donald Trump issued his Executive Order on 

Preventing Online Censorship. Internationally, Twitter and other internet platforms 

operate in countries where government interference in the internet as a way to 

stifle opposition is common. For Sinéad, what’s important is that the response is 

consistent, and based on clear principles: “Twitter starts from a baseline of value 

of the open internet, freedom of expression and user privacy. Once we start from 

those principles, we can attempt to navigate most problems and challenges. 

President’s Trump’s target is Section 230, which is the protection for platforms 

like ourselves. But it’s not just a protection for our platforms, it’s a protection of 

innovation and freedom of expression. We recently supported Access Now and 

their KeepItOn campaign, which highlights issues around internet shutdowns and 

throttling of internet traffic in countries where governments decide they don’t 

like what’s happening on the platform. If we have to continue to have those 

discussions and arguments in the US as well, that’s what we will do”. 

The Executive Order also once again raises the debate about whether social media 

platforms should be treated as publishers: “I think we’re more likely to see a situation 

where there’s some kind of a hybrid definition, because, frankly, if we were to be 

defined as publishers and having to address ourselves to the various rules and 

standards that precipitates, it just wouldn’t be sustainable. From a Twitter perspective, 

it would be unfortunate because our relationship with news media and publishers is 

quite different from some of the other platforms. I think that middle ground between 

publisher and content provider is something that we’ll see more of”. 

These are all vital debates, and part of negotiating them is an ongoing relationship 

with regulators around the world. For Sinéad that relationship is particularly 

important – as Dublin is home to Twitter’s European headquarters, the Office of 

the Data Protection Commissioner here assumes a particular significance: “The 

interactions are good. They’re open and robust, as they should be. The Irish DPC’s 

job is to protect the individuals who use our platform, and we have a shared 

interest there. We have very regular engagement, and for us the system under 

GDPR, with the Irish DPC as our lead regulator, works”. 

Twitter in the courts 
The issue of protecting user privacy has particular relevance in the legal sphere 

where the content of social media accounts increasingly appears in discovery 

requests for both civil and criminal cases. For Twitter, protection of user privacy 

is paramount, including if that user has been accused of wrongdoing, and 

procedures must take that into account at all times: “We have dedicated teams 

who deal with requests, whether it’s from law enforcement directly or requests 

for user information that come up in the context of legal proceedings. We don’t 

and can’t share user information on anything less than a legal requirement,  

which is why it would either be a police request or a judge’s decision. We operate 

in many countries around the world and being able to protect user information 

and point to a common standard globally about what it is we require before we 

share private user information that could eventually identify somebody, is 

important to us”. 

Sinéad’s own background means she has a particular perspective on these issues: 

“I’m probably unusual within Twitter to have worked on both sides of that 

discussion. We recognise that in most instances where there is a request for user 

information, it is to vindicate the rights of a victim of crime, or to assist in 

remedying a wrong. But there are places in the world where that is not the case, 

and therefore it is important to us to have clear values and principles which 

underline our decision-making”. 

 

Covid and the future of Twitter 
Twitter was one of the first companies to send its employees home to work at the 

onset of the pandemic, and Sinéad says it’s likely they will be one of the last to 

return to the office: “It will be a very gradual and deliberate re-population. We will 

have to rethink some of the underlying cultural aspects of our office, of common 

spaces and so on, but there’s some interesting work going on in that regard”. 

Twitter has played an extremely interesting role during the crisis, which has brought 

some of its more positive aspects to the fore. Sinéad was pleased to see these 

interactions, and points to actions the company took to ensure its role in 

disseminating information was a responsible one: “We definitely saw an increase 

in the number of people using the platform. People were on Twitter to get the 

latest information about Covid in the first instance, and then as other issues 

emerged, whether it was the light-hearted moments or indeed the more serious 

moments like Black Lives Matter. We recognised very early on that if people were 

coming to Twitter for authoritative information, we needed to be sure they were 

seeing that, so the policy team I lead in this region worked with the HSE in Ireland, 

the NHS in the UK and right across the region with local health authorities to 

ensure that we had dedicated prompts pointing to verified information that we 

could stand over”. 

The protection of the open internet will remain a priority for Twitter in future:  

“How do we protect the open internet from threats from a range of places, not 

from the usual corners of the world where we might suspect? [How do we] keep 

an internet that’s global, that gives users choice, that protects privacy? That we 

don’t tolerate blocking of internet access, throttling of internet traffic, or data 

localisation, which is really just pulling user information closer to government so 

that they can access it. Transparency around algorithms: ‘why am I seeing certain 

content and not other content?’ – those are the big challenges that our space and 

Twitter in particular are facing, and we’re really interested in engaging and being 

thought leaders across those”. 

INTERVIEW

Creator 
Sinéad has spent lockdown with her son Séamus, who is 11: “We get on well. 

We’ve had an ok lockdown, just the two of us rattling around here”. She loves 

to crochet, and is a keen Lego builder, with quite a collection at this stage: 

“People come into our house and see lots of Lego and they think it’s Seamus’, 

but it’s mostly mine!” 
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residence – Whether a defence had been 
made out under the Hague Convention – 
[2020] IEHC 217 – 14/05/2020 
C. v G. (Child Abduction (Poland) Grave 
Risk Defence) 
Relocation – Welfare – Access – Applicant 
seeking to be allowed to relocate to reside 
in the United Kingdom along with the child 
of her marriage with the respondent – 
Whether it was in the best interests of the 
welfare of the child to allow her mother to 
relocate with her to the United Kingdom – 
[2020] IEHC 268 – 02/04/2020 

L.D. v N.D. (1) 
Relocation – Child welfare assessment – 
Evidence – Appellant seeking to be 
allowed to relocate to reside in the United 
Kingdom along with the child of her 
marriage with the respondent – Whether 
evidence was relevant and admissible – 
[2020] IEHC 267 – 27/02/2020 
L.D. v N.D. (2) 
Wrongful removal – Return – Place of 
habitual residence – Applicant seeking the 
return of a child to her place of habitual 
residence – Whether the applicant was 
exercising rights to custody at the time of 
removal – [2020] IEHC 260 – 05/02/2020 
W. v C. 
 
Articles 
McNamara, Dr D.M. Developing a right of 
aftercare for young people transitioning 
out of State care. Irish Journal of Family 
Law 2020; (23) (2): 39 
McGowan, D. Hopscotch hotchpotch. Law 
Society Gazette 2020; (April): 36 
 
Statutory Instruments 
Child care (placement of children in foster 
care) (emergency measures in the public 
interest – Covid-19) (amendment) 
regulations 2020 – SI 170/2020 
Child care (placement of children with 
relatives) (emergency measures in the 
public interest – Covid-19) (amendment) 
regulations 2020 – SI 171/2020 
Guardianship of children (statutory 
declaration) regulations 2020 – SI 
210/2020 
 

CITIZENSHIP 
Permitted family member – Third country 
national – Constitution of proceedings – 
Appellants appealing from the High Court 
order granting certiorari of a decision 
refusing the respondent’s application to be 
treated as a permitted family member of a 
Union citizen – Whether the proceedings 
were properly constituted – [2020] IESC 
27 – 02/06/2020 
Pervaiz v Minister for Justice and Equality 
Citizenship – Residence – Irish Nationality 
and Citizenship Act 1956 s. 6A – Applicant 
seeking Irish citizenship – Whether the 

applicant’s father’s presence in the State 
was reckonable for the purposes of the 
applicant’s claim of citizenship – [2020] 
IECA 154 – 11/06/2020 
U.M. (a minor) v Minister for Foreign 
Affairs and Trade 
 

COMMERCIAL LAW 
Cross-border merger – Loan sale 
transaction – Fair procedures – 
Defendants seeking to strike out the 
plaintiff’s claims against them – Whether 
the plaintiff’s claims against the 
defendants were bound to fail – [2019] 
IEHC 948 – 13/12/2019 
Kane v Property Registration Authority 
 
Articles 
Hackett, C., O’Kelly, C., Patton, C. The case 
of the Irish national contact point for the 
OECD guidelines for multinational 
enterprises: challenges and opportunities for 
the business and human rights landscape in 
Ireland. The Irish Jurist 2019; LXI: 99 
Rinckey, G.T., Tully, M. Ireland is failing 
small businesses. Law Society Gazette 
2020; (May): 18 
 

COMPANY LAW 
Schemes of arrangement – Sanction – 
Special resolution – Applicant seeking the 
sanctioning of a proposed scheme of 
arrangement – Whether the requirements 
for such sanction had been fulfilled by the 
applicant – [2020] IEHC 214 – 
11/05/2020 
Allergan Plc v The Companies Act 2014 
Liquidator – Removal – Companies Act 
2014 s. 638(1)(b) – Applicant seeking an 
order pursuant to s. 638(1)(b) of the 
Companies Act 2014 for the removal of 
the respondent as liquidator of the 
company – Whether good cause had been 
shown for the removal of the respondent 
as liquidator – [2020] IEHC 208 – 
08/05/2020 
Dominar Group Ltd (in voluntary 
liquidation) v The Companies Act 2014 
Compensation – Assessment – 
Shareholders – Plaintiff seeking 
information from the defendant – 
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Whether the defendant was legally obliged 
to provide the information sought by the 
plaintiff – [2020] IEHC 189 – 24/01/2020 
McKillen v Tynan 
 

CONSTITUTIONAL LAW 
Declaratory relief – Offences Against the 
State Act 1939 s. 30(3) – Validity – 
Applicant seeking a declaration that s. 
30(3) of the Offences Against the State 
Act 1939 is invalid – Whether s. 30 of the 
1939 Act is repugnant to the Constitution 
– [2020] IEHC 222 – 23/04/2020 
Braney v The Special Criminal Court 
Administrative and constitutional law – 
Public health – Legislation dealing with 
Covid-19 pandemic – Application to seek 
judicial review – Whether legislation 
constitutional – Health (Preservation and 
Protection and other Emergency Measures 
in the Public Interest) Act, 2020 – 
Emergency Measures in the Public Interest 
(Covid-19) Act, 2020 – [2020] IEHC 209 
– 13/05/2020 
O’Doherty v The Minister for Health 
 
Articles 
Biehler, H. The rationale for the obligation 
to provide reasons for administrative 
decisions. The Irish Jurist 2019; LXI: 148 
Casey, C. The Constitution outside the 
courts – the case for parliamentary 
involvement in constitutional review.  
The Irish Jurist 2019; LXI: 36 
 

CONSUMER LAW 
Library acquisitions 
Fairgrieve, D. Goldberg, R.S. Product 
Liability (3rd ed.). Oxford: Oxford 
University Press, 2020 – N39.P6 
 
Articles 
Donnelly, M. The UTCD in the courts: a 
new locus in policing unfair contract terms. 
Commercial Law Practitioner 2020; (27) 
(4): 74 
 

CONTRACT 
Articles 
McEneaney, C. Penalty clauses and 
liquidated damages: the divergence in 
English and Irish jurisprudence. Commercial 
Law Practitioner 2020; (27) (3): 43 
 

COSTS 
Costs – Liquidation – Debt purchase 
agreement – Appellant seeking to appeal 
from the Court of Appeal – Whether the 
Court of Appeal erred in ruling that the 
costs of the appeal in that Court should be 
borne by the liquidator personally rather 
than by the appellant – [2020] IESC 23 – 
08/05/2020 

Eteams International (in liquidation) v The 
Governor and Company of the Bank of 
Ireland 
Costs – Moot proceedings – Declaratory 
relief – Applicants seeking costs – [2019] 
IEHC 25 – 21/01/2019 
Goolgar v The Minister for Justice and 
Equality 
Costs – Costs hearing – Appeal – Appellant 
seeking costs – Whether costs should 
follow the event – [2020] IECA 153 – 
10/06/2020 
McFadden v Muckno Hotels Ltd 
Costs – Discovery – Want of prosecution – 
Applicant seeking costs – Whether costs of 
the making of discovery should be awarded 
– [2020] IEHC 219 – 15/05/2020 
Start Mortgages DAC v McNamara 
 

CRIMINAL LAW 
Conviction – Murder – Circumstantial 
evidence – Appellant seeking to appeal 
against conviction – Whether the 
appellant’s trial was unsatisfactory – 
[2020] IECA 136 – 19/05/2020 
DPP v Cumberton 
Conviction – Sexual offences – Unfair trial 
– Appellant seeking to appeal against 
conviction – Whether the trial judge’s 
conduct of the trial was objectively unfair 
– [2019] IECA 367 – 20/12/2019 
DPP v D.C. 
Conviction – Sexual assault – Jury bias – 
Appellant seeking to appeal against 
conviction – Whether the verdict of the 
jury was unsafe on grounds of jury bias – 
[2020] IECA 144 – 29/05/2020 
DPP v D. F. 
Conviction – Rape – Unsatisfactory trial – 
Appellant seeking to appeal against 
conviction – Whether the trial was 
unsatisfactory – [2020] IECA 130 – 
08/05/2020 
DPP v G.H. 
Conviction – Possession of a firearm – 
Miscarriage of justice – Appellant seeking 
to appeal against conviction – Whether a 
miscarriage of justice had occurred – 
[2020] IECA 142 – 25/05/2020 
DPP v Gavin Sheehan 
Sentencing – Robbery – Undue leniency – 
Applicant seeking review of sentences – 
Whether sentences were unduly lenient – 
[2020] IECA 143 – 14/05/2020 
DPP v Hayden Crosbie 
Conviction – Rape – Unfair trial – 
Appellant seeking to appeal against 
conviction – Whether the trial was unfair 
– [2020] IECA 131 – 08/05/2020 
DPP v J.K. 
Sentencing – Causing serious harm – Error 
of principle – Appellant seeking to appeal 
against sentence – Whether the 
sentencing judge erred on a question of 
law – [2020] IECA 140 – 22/05/2020 
DPP v Kenneth Broe 

Sentencing – Handling stolen property – 
Severity of sentence – Appellant seeking 
to appeal against sentence – Whether 
sentence was unduly severe [2020] IECA 
47 – 02/03/2020 
DPP v Reilly 
Conviction – Indecent assault – Indictment 
– Appellant seeking to appeal against 
conviction – Whether an error had been 
demonstrated with respect to the trial 
judge’s decision not to sever the 
indictment – [2020] IECA 129 – 
08/05/2020 
DPP v S.L. 
Sentencing – Robbery – Undue leniency – 
Applicant seeking review of sentences – 
Whether sentences were unduly lenient – 
[2020] IECA 48 – 02/02/2020 
DPP v Wall, Walsh, O’Connor, Tynan 
 
Articles 
Gavin, P. Linguistic relativity and the 
comparative formulation of criminal 
sanction in European Union member states. 
Irish Law Times 2020; (38) (8): 115 [part 1] 
 
Statutory Instruments 
Criminal Justice (Terrorist Offences) Act 
2005 (section 42) (restrictive measures 
concerning certain persons and entities 
associated with the ISIL (Da’esh) and 
Al-Qaida organisations) (no. 2) regulations 
2020 – SI 168/2020 
 

DAMAGES 
Damages – Personal injuries – Negligence 
– Appellant seeking damages for personal 
injuries – Whether there had been 
negligence on the part of the respondents 
– [2020] IECA 138 – 21/05/2020 
Kellett v RCL Cruises Ltd 
Damages – Mootness – Statutory duty – 
Appellant seeking declaratory relief and 
damages – Whether the claim was moot – 
[2020] IESC 28 – 04/06/2020 
M.C. v The Clinical Director of the Central 
Mental Hospital 
Injury – Liability – Damages – Plaintiff 
seeking damages – Whether the 
defendant could be made liable for the 
injuries sustained by the plaintiff – [2020] 
IEHC 262 – 29/05/2020 
Gerard Mongan v Martin Mongan and 
The Motor Insurer’s Bureau of Ireland 
Damages – Negligence – Personal injury – 
Plaintiff seeking damages for negligence, 
breach of duty, breach of statutory duty, 
nuisance and breach of contract – 
Whether there was liability on the part of 
the defendant – [2020] IEHC 215 – 
18/03/2020 
Nemeth v Topaz Energy Group Ltd 
Modular trial – Disclosure – Damages – 
Defendants seeking an order for a modular 
trial – Whether the plaintiffs’ claim should 
be confined to a monetary claim – [2020] 

IEHC 243 – 22/05/2020 
Nolan v Dildar Ltd (1) 
 
Articles 
Murphy, K. Would capping damages be 
constitutional? Law Society Gazette 2020; 
(April): 52 
 

DEFAMATION 
Defamation – Freedom of information – 
Statute barred – Defendant seeking an 
order dismissing the plaintiff’s claim – 
Whether the plaintiff’s claim was out of 
time and statute barred – [2020] IEHC 204 
– 07/05/2020 
Burke v EIRCOM Ltd (Trading as EIR) 
Defamation – Reasonable cause of action 
– Conflict of evidence – Appellant seeking 
to appeal against the order of the High 
Court striking out the appellant’s 
defamation proceedings – Whether the 
trial judge failed to adhere to the principle 
that in an application to strike out 
proceedings on the basis that they disclose 
no reasonable cause of action, where a 
conflict of evidence exists that conflict 
required to be resolved in favour of the 
appellant for the purposes of the 
application – [2020] IECA 93 – 
08/04/2020 
Corrigan v Kevin P. Kilrane and Company 
Solicitors 
Defamation – Damages – Cause of action 
– Appellant appealing from a decision 
striking out his claim – Whether the 
appellant’s claim disclosed no reasonable 
cause of action and was frivolous and 
vexatious – [2020] IECA 116 – 
27/04/2020 
William Jones v Coolmore Stud 
Preliminary issues – Defamation – Damage 
to reputation by lawful means conspiracy 
– Applicant seeking an order for the trial 
of preliminary issues – Whether the 
plaintiff’s claim relating to damage to 
reputation by lawful means conspiracy is 
unstateable, unknown to the law and/or 
an abuse of process – [2020] IEHC 261 – 
22/05/2020 
O’Brien v Red Flag Consulting Ltd (2) 
Defamation – Discovery – Relevance – 
Defendant seeking non-party discovery – 
Whether the categories of documents 
sought were relevant – [2020] IEHC 234 
– 19/05/2020 
O’Mahony v Guardian News and Media Ltd  
 
Articles 
O’Doherty, M. Reviewing the situation. 
Law Society Gazette 2020: (May): 34 
 

DELAY 
Prosecution – Prohibition – Prosecutorial 
delay – Appellant seeking to prohibit the 
further prosecution of criminal charges 
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pending against her on the basis of 
prosecutorial delay – Whether the interests 
of justice would be served by prohibiting 
the trial – [2020] IECA 101 – 15/04/2020 
DPP v E. 
Summary judgment – Want of prosecution 
– Inordinate and inexcusable delay – 
Defendants seeking to dismiss the 
proceedings for want of prosecution 
and/or on the grounds of inordinate and 
inexcusable delay – Whether the balance 
of justice lay against the continuation of 
the proceedings – [2020] IEHC 246 – 
23/01/2020 
Myrmidon CMBS (Propco) Ltd v Joy 
Clothing Ltd 
 

DISCOVERY 
Discovery – Relevance – Clarification – 
Parties seeking discovery – Whether 
categories of discovery sought were 
relevant – [2020] IEHC 161 – 06/04/2020 
Griffith v Parma Investments BV 
Discovery – Relevance – Pleadings – 
Plaintiffs seeking discovery of documents 
– Whether the documents sought were 
relevant on the pleadings – [2020] IEHC 
244 – 22/05/2020 
Nolan v Dildar Ltd (2) 
 
Articles 
Donnelly, L. Don’t believe a word. Law 
Society Gazette 2020; (April): 32 
 

EMPLOYMENT LAW 
Discrimination – Reasonable 
accommodation – Employment Equality 
Act 1998 s. 37.3 – Appellant claiming that 
the respondent had discriminated against 
him on ground of disability – Whether the 
provisions of s. 37.3 of the Employment 
Equality Act 1998 exempted the 
respondent from providing reasonable 
accommodation for the appellant – [2020] 
IEHC 282 – 09/06/2020 
Cunningham v Irish Prison Service 
 
Articles 
Bell, K. Is the gig finally up? Irish 
Employment Law Journal 2020; (17) (1): 9 
Bruton, C. There’s no place like home. The 
Bar Review 2020; (25) (3): 71 
Kerr, A. Employers’ insolvency: further 
developments. Irish Employment Law 
Journal 2020: (17) (1): 4 
McVeigh, K. Too old to work? The Bar 
Review 2020; (25) (2): 52 
Quinn, O., Duff, A. Contract complications. 
The Bar Review 2020; (25) (3); 80 
 
Statutory Instruments 
Employment permits (amendment) 
regulations 2020 – SI 156/2020 
Redundancy Payments Act 1967 (section 
12A(2)) (Covid-19) order 2020 – SI 193/2020 

EUROPEAN UNION 
Articles 
Gilhooly, S. They think it’s all over. Law 
Society Gazette 2020; (April): 16 
Power, V.J.G. National sovereignty is alive 
and well in the European Union: the 
Wightman ruling of the Court of Justice of 
the European Union. The Irish Jurist 2019; 
LXI: 65 
 
Statutory Instruments 
European Communities (units of 
measurement) (amendment) regulations 
2020 – SI 154/2020 
European Union (insurance and 
reinsurance) (amendment) regulations 
2020 – SI 158/2020 
European Union (control of exports of 
personal protective equipment) (no. 2) 
regulations 2020 – SI 159/2020 
European Communities (vegetable seeds) 
(amendment) (no. 2) regulations 2020 – 
SI 160/2020 
European Union (restrictive measures 
concerning Yemen) regulations 2020 – SI 
167/2020 
European Union (restrictive measures in 
respect of Myanmar/Burma) regulations 
2020 – SI 169/2020 
European Union (International Labour 
Organisation Work in Fishing Convention) 
(minimum age) regulations 2020 – SI 
179/2020 
European Union (cereal seed) 
(amendment) regulations 2020 – SI 
197/2020 
European Communities (seed of fodder 
plants) (amendment) regulations 2020 – 
SI 198/2020 
European Communities (marketing of fruit 
plant propagating material) (amendment) 
regulations 2020 – SI 199/2020 
European Communities (marketing of 
vegetable propagating and planting 
material, other than seed) (amendment) 
(no. 2) regulations 2020 – SI 200/2020 
European Communities (seed of oil plants 
and fibre plants) (amendment) regulations 
2020 – SI 201/2020 
European Communities (vegetable seeds) 
(amendment) (no. 3) regulations 2020 – 
SI 202/2020 
European Union (seed potatoes) 
(amendment) regulations 2020 – SI 
203/2020 
European Communities (marketing of 
ornamental plant propagating material 
and ornamental plants) (amendment) 
regulations 2020 – SI 208/2020 
 

EXTRADITION LAW 
European arrest warrant – Surrender – 
Additional information – Appellant 
seeking to appeal against an order for 
surrender – Whether the High Court, for 

the purpose of the execution of a 
European arrest warrant, was entitled to 
rely upon additional information provided 
by a prosecuting authority rather than by 
the issuing judicial authority – [2020] IECA 
159 – 12/06/2020 
The Minister for Justice and Equality v 
Harrison 
European arrest warrants – Surrender – 
Additional information – Applicant seeking 
an order for the surrender of the 
respondent to Hungary pursuant to two 
European arrest warrants – Whether the 
requesting state furnished sufficient 
information – [2020] IEHC 269 – 
25/02/2020 
Minister for Justice and Equality v 
Mednyanszki 
European arrest warrant – Surrender – 
Delay – Applicant seeking an order for the 
surrender of the respondent to Poland 
pursuant to a European arrest warrant – 
Whether the respondent’s surrender would 
constitute an impermissible contravention 
or interference with his right to fair 
procedures – [2020] IEHC 270 – 
22/05/2020 
Minister for Justice Equality and Law 
Reform v Pyzowski  
 

FAMILY LAW 
Articles 
Conneely, Dr S., O’Shea, Dr R. Family 
mediation and the District Court. Irish 
Journal of Family Law 2020; (23) (2): 44 
 

FISHERIES 
Statutory Instruments 
Sea-fisheries (shark fin) regulations 2020  
– SI 172/2020 
 

FOOD 
Statutory Instruments 
Food Safety Authority of Ireland Act 1998 
(amendment of first schedule) order 2020 
– SI 173/2020 
 

GOVERNMENT 
Statutory Instruments 
Civil Registration Act 2004 (continuation 
of sections 8A, 19B and 37A) (Covid-19) 
order 2020 – SI 194/2020 
 

HEALTH 
Statutory Instruments  
Health Act 1947 (section 31A – temporary 
restrictions) (Covid-19) (amendment) (no. 
2) regulations 2020 – SI 153/2020 
Health Act 1947 (section 31A – temporary 
restrictions) (Covid-19) (amendment) (no. 
3) regulations 2020 – SI 174/2020 
Health Act 1947 (section 31A – temporary 

requirements) (Covid-19 passenger locator 
form) regulations 2020 – SI 181/2020 
Health (Preservation and Protection and 
Other Emergency Measures in the Public 
Interest) Act 2020 (continuation of part 2) 
(no. 2) order 2020 – SI 207/2020 
Health Act 1947 (section 31A – temporary 
restrictions) (Covid-19) (no. 2) (amendment) 
regulations 2020 – SI 209/2020 
 

HOUSING 
Statutory obligations – Social Housing 
Assessment Regulations 2011 – Social 
housing support – Applicants seeking an 
order of mandamus compelling the 
respondent to comply with its statutory 
obligations – Whether the applicants had 
established that the respondent had been 
in breach of its obligations – [2020] IEHC 
250 – 12/03/2020 
H. v South Dublin County Council 
 
Statutory Instruments 
Housing (Regulation of Approved Housing 
Bodies) Act 2019 (commencement) order 
2020 – SI 188/2020 
 

HUMAN RIGHTS 
Library acquisitions 
Alston, P., Mégret, F. The United Nations 
and Human Rights: A Critical Appraisal 
(2nd ed.). Oxford: Oxford University Press, 
2020 – C200 
 

INFORMATION 
TECHNOLOGY 
Articles 
Hallissey, M. Life in technicolour. Law 
Society Gazette 2020; (May): 50 
 

INJUNCTIONS 
Patent infringement – Interlocutory 
injunctive relief – Abuse of process – 
Plaintiffs seeking interlocutory injunctive 
relief against the defendants – Whether 
the motion was an abuse of process – 
[2020] IEHC 266 – 02/06/2020 
Evalve Inc. v Edwards Lifesciences Ireland 
Ltd 
Interlocutory relief – Substitution – 
Duplicated relief – Appellants seeking 
interlocutory reliefs – Whether the appeals 
against the Judgment and Order of the 
High Court were well founded – [2020] 
IECA 132 – 08/05/2020  
Geary v PRA 
Interlocutory injunction – Duty of 
confidentiality – Privacy rights – Plaintiff 
applying for the case to be heard otherwise 
than in public – Whether there was a risk 
to the privacy rights of patients and others 
– [2020] IEHC 280 – 05/06/2020 
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Health Service Executive v Bradley (No.1) 
Interlocutory injunction – Data protection 
– Confidential information – Plaintiff 
seeking orders restraining the defendant 
from disseminating or using confidential 
information – Whether the defendant had 
created exceptional and compelling 
circumstances which merited orders in the 
style sought – [2020] IEHC 281 – 
05/06/020 
Health Service Executive v Bradley (No.2) 
Interlocutory injunction – Construction – 
Access – Plaintiff seeking an interlocutory 
injunction restraining the defendant from 
continuing construction so as to preserve 
the plaintiff’s access route pending a full 
trial of the action – Whether an 
interlocutory injunction was necessary – 
[2020] IEHC 272 – 02/06/2020 
O’Flaherty’s (Nassau Street) Ltd v Setanta 
Centre Unlimited Company 
Injunction – Contract for sale – Multi-Unit 
Development Act 2011 – Defendants to 
counterclaim seeking to set aside injunction 
– Whether management agreements 
constituted contracts for the sale of land – 
[2020] IEHC 170 – 08/04/2020 
Paddy Burke (Builders) Ltd ((in liquidation) 
and (in receivership)) v Tullyvaraga 
Management Company Ltd 
 

JUDICIAL REVIEW 
Judicial review – Exclusion – Re-admission 
– Applicant seeking certiorari of the 
decisions of the appeal committee – 
Whether the committee failed to address 
its statutory task – [2019] IEHC 738 – 
21/10/2019 
The Board and Management of B. 
National School 
Judicial review – Mootness – Housing 
application – Applicant seeking an order 
of certiorari quashing the decision of the 
respondent to suspend the applicant’s 
housing application – Whether the 
application was moot – [2020] IEHC 233 
– 28/04/2020 
Crumlish v Donegal County Council 
Judicial review – Exempted development 
– Rationality – Applicants seeking judicial 
review – Whether the respondent’s 
decision was unreasonable and irrational – 
[2020] IEHC 239 – 19/05/2020 
Dennehy v An Bord Pleanála 
Acquittal – Retrial – Waste Management 
Act 1996 s. 9(1) – Respondent seeking a 
retrial – Whether the trial judge had erred 
in law – [2020] IESC 26 – 28/05/2020 
DPP v T.N.  
Judicial review – Prosecutorial delay – 
Balance of justice – Applicant seeking to 
restrain the further prosecution of criminal 
charges pending against him – Whether 
there had been culpable or blameworthy 
prosecutorial delay – [2020] IEHC 252 – 
26/05/2020 

Dos Santos v DPP 
Judicial review – Adjournment – Public 
interest – Respondent seeking an 
adjournment of the substantive hearing of 
the judicial review proceedings – Whether 
there was conflict between ensuring that 
the hearing went ahead as scheduled and 
allowing the officials time to carry out their 
role – [2020] IEHC 159 – 03/04/2020 
Friends of the Irish Environment CLG v 
Minister for Communications, Climate 
Action and the Environment Ireland 
Judicial review – Family reunification – 
Time limit – Applicant seeking certiorari of 
the decision to refuse family reunification 
– Whether the International Protection Act 
2015 is contrary to the Constitution, the 
ECHR and EU law – [2019] IEHC 729 – 
29/10/2019 
I.I. (Nigeria) v Minister for Justice and 
Equality 
Statement of opposition – Particularity – 
Judicial review – Applicant seeking an 
order compelling the respondent to 
furnish further and better particulars – 
Whether the statement of opposition 
lacked particularity – [2020] IEHC 248 – 
27/02/2020 
McCarthy v Veterinary Council of Ireland 
Judicial review – Temporary release from 
prison – Revocation – Applicant seeking 
to challenge a decision to revoke an earlier 
direction that the applicant be granted 
temporary release from prison – Whether 
the decision to revoke the temporary 
release was lawfully made – [2020] IEHC 
201 – 30/04/2020 
O’Reilly v The Governor of the Midlands 
Prison 
Disability allowance – Judicial review – 
Appeal on a point of law – Appellant 
seeking judicial review – Whether the 
appellant was obliged to pursue the 
statutory appeal process available to him 
under the Social Welfare Consolidation Act 
2005 – [2020] IESC 25 – 14/05/2020 
Petecel v The Minister for Social Protection 
Judicial review – Environmental 
information – European Communities 
(Access to Information on the 
Environment) Regulations 2007-2018 – 
Applicant seeking judicial review – 
Whether there was a factual basis for the 
judicial review proceedings to be initiated 
– [2020] IEHC 228 – 28/02/2020 
Right to Know Clg v An Taoiseach 
 

LANDLORD AND 
TENANT 
Possession of property – Failure to pay 
rent – Break option – Plaintiff seeking 
possession of property – Whether the 
plaintiff had made out a prima facie case 
for possession – [2020] IEHC 230 – 
27/02/2020 

Jason Investments Unlimited Company v 
C&S Jewellery Ltd  
 
Articles  
Beechinor, L. Breaking new ground: a brief 
examination of some of the changes 
introduced by the Landlord and Tenant 
(Ground Rents) (Amendment) Act 2019. 
Conveyancing and Property Law Journal 
2020; (25) (1): 2 
 

LEGAL HISTORY 
Articles 
Mohr, T. Leo Kohn and the law of the 
British Empire. The Irish Jurist 2019; LXI; 1 
Whelan, B. War horse. Law Society Gazette 
2020; (May): 22 
 

LEGAL PROFESSION 
Misconduct – Prima facie case – Vexatious 
and false claim – Appellants seeking to 
appeal the decision of the respondent 
tribunal – Whether there was no prima 
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The judgment in Morrissey v HSE and others was an appeal from the 

judgment of the High Court (Cross J.)2 where the plaintiffs were awarded the 

sum of ¤2,152,508 against all three defendants and an additional sum of 

¤10,000 in nominal damages as against the HSE in relation to professional 

negligence in the reading of cervical smear tests. However, the case leaves 

open the vexed question of the extent to which there can be a second cause 

of action arising out of the same negligence, in this context to recover for 

loss of services not recouped in the initial claim. 

The defendants in the proceedings were the HSE, Quest Diagnostics 

Incorporated and Medlab Pathology Limited (to whom the HSE had 

contracted out the cervical screening). The Supreme Court granted leave for 

a leapfrog appeal3 for a number of reasons, including that it was considered 

necessary in the context of the setting up of the CervicalCheck Tribunal that 

there be clarity in respect of the legal test to be applied. 

This judgment must be seen against the backdrop of the controversy  

that arose after the judgment in the High Court and the use of the words  

“absolute confidence” in determining what was to be the standard to be 

applied when carrying out a screening test. The Supreme Court specifically 

looked at the test of absolute confidence in the context of the role of experts 

and opined in detail as to the role of an expert in legal proceedings. 

The Court also restated the principles applicable to professional negligence,  

which, although they remain unchanged, are elegantly restated and expressed 

with a great deal of clarity. 

The judgment confirms the general approach to the cap on general damages. 

Readers will be surprised that although the perception is that general 

damages in Ireland are excessive, this jurisdiction is in the mid-range  

and awards are somewhat less than in other jurisdictions. This article will 

reference in passing the distinction between vicarious and primary liability 

dealt with by the Court, but the writers believe that this should be the subject 

of a separate article having regard to the complexity of the issues.  

Finally, the article will deal with fatal claims and whether, if a claim is taken 

by a plaintiff while alive, their family is in a position to take a further claim 

after their death. 

104THE BAR REVIEW : Volume 25; Number 4 – July 2020

/ 
/ 
/ 
/ LAW IN PRACTICE

Sara Moorhead SC 
 
 
 

Maria Watson BL 

Damage limitation  
 

The recent Supreme Court 
judgment in Morrissey v HSE and 
others1 sets out with admirable 
clarity the standard of approach to 
be applied when determining issues 
of professional negligence, in this 
case in relation to professionals 
involved in cancer screening.

 
This judgment must be seen against  
the backdrop of the controversy that  
arose after the judgment in the  
High Court and the use of the words  
“absolute confidence” in determining 
what was to be the standard to  
be applied when carrying out a 
screening test. 



The facts 

Ruth Morrissey (sadly, now deceased) was married to Paul Morrissey and they 

have one young daughter. Ms Morrissey underwent a smear test in August 2009 

that was reported as normal, and she was advised to return after three years. 

She went back in August 2012, when she was advised that her smear test was 

normal and she was again recommended for routine recall after three years.  

In May 2013, she had symptomatic bleeding and received a diagnosis of invasive 

squamous carcinoma of the cervix. Surgery was required and the cancer appeared 

to have been treated successfully. In 2018, there was a serious recurrence of the 

cancer and tragically, she then received a terminal prognosis. Ms Morrissey 

passed away earlier this month after the Supreme Court judgment was delivered. 

Post the 2014 diagnosis, a look back was undertaken of the smears carried 

out in 2009 and 2012. They were reviewed and the 2009 slide was found to 

be incorrect and contained borderline nuclear abnormalities. The 2012 slide 

was reviewed and found defective because it was considered that insufficient 

cells were available to read it. CervicalCheck, represented by the HSE in these 

proceedings, which had contracted out cervical screening to the second and 

third named defendants, was told of these results in 2015. Ms Morrissey’s 

treating doctor was told in June 2016, but the results were not discussed with 

her and it was only in 2018 when she made enquiries that she was made aware 

of the details. 

Her claim was that if the original smears in 2009 and 2012 had been 

adequately read, she would have been investigated for cancer at that point 

in time, would have been found to have a pre-cancerous condition, and would 

not face the terminal prognosis that she now faces. 

 

 

Standard of care/standard of approach and absolute confidence 

Clarke C.J., who gave the judgment of the Court, reiterated that the principles 

laid down in Dunne v The National Maternity Hospital4 remain the principles 

applicable not just to medical negligence, but to all professional negligence. 

In so doing, the Chief Justice made it clear that the use of the phrase 

‘standard of care’ can give rise to concerns and confusion, particularly when 

one is dealing with medical practitioners. He pointed out that in clinical 

negligence cases, a court could be dealing with care in a medical sense and 

therefore, to avoid any confusion, he decided to use the term ‘standard of 

approach’. It should be noted that this approach has been adopted and 

applied more recently in the case of Freeney v HSE,5 a decision of Hyland J. 

regarding the BreastCheck screening service, where she dismissed the claim 

on the principles laid down in this judgment. 

Clarke C.J. went on to state that the starting point of any professional 

negligence case requires the identification of the standard of approach that 

should be applied. In all professional negligence cases, but in particular 

medical negligence cases, he accepted that there are often two standards  

of approach or two different practices adopted. It is commonly accepted  

as a principle of tort law that it is not negligent to follow one rather than the 

other. The test is whether the course of action actually adopted is consistent 

with the exercise of ordinary care, which could reasonably be expected of a 

professional of the type under consideration. This statement of the law is 

uncontroversial and represents the law as has been articulated over the years, 

but it is helpful to practitioners to have it restated in such clear terms. 

In this case, the issue of standard of approach came down to the question of 

establishing what the relevant professionals involved in screening should have 

done and whether it had been demonstrated that the actions of any of the 

screeners had fallen below the reasonable standard that professionals of that 

type could be expected to have applied. 

At paragraph 6.13 of the judgment, Clarke C.J. usefully summarises the role 

of the court vis a vis the evidence of experts. He emphasises that generally 

the role of the court in relation to the evidence of experts is a question of 

fact. The court will receive the expert evidence as to how professionals of the 

type in question would generally go about their work. The court then assesses 

the evidence given by the professionals as to the standard which they 

themselves regard as being applicable to someone of the standing and skill 

of a professional being sued. 

Clarke C.J. was at pains to emphasise the role of the court, in particular having 

regard to the controversy post the High Court judgment where some 

commentators in the public domain appeared to be of the view that the judge 

had devised the absolute confidence test. There had been significant media 

criticism and a view that the CervicalCheck screening system as a whole was 

under threat by virtue of the imposition of this absolute confidence test by 

the High Court. 

The Supreme Court pointed out that the absolute confidence test had in fact 

come from an English case, Penney, Palmer and Cannon v East Kent Health 

Authority,6 and derived from the agreed evidence of the experts in that case. 

In that particular case, the trial judge held at page 127: 

 

“All five [experts] agreed that if the screener was in any doubt 

about what he saw on the slide he should not classify the smear 

as negative. In their evidence before me, each expressed the point 

differently but the conclusion was the same”. 

 

As Clarke C.J. pointed out, the trial judge found the absolute confidence test 

to be applicable in this jurisdiction, taking account of the Penney case but 

primarily emanating from the evidence of the experts who were all of the 

opinion that it was the correct test to be applied. Therefore, the test was not 

imposed by the court in the UK nor was it being imposed by the judge in the 

High Court. It was the agreed position of the experts. 
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The Court set out clearly the role of a 
professional and in particular the role  
of a screener. It laid heavy emphasis  
on the extent to which they must have 
due regard to the evidence of experts  
as to the standard to be applied and  
that they will then apply the facts  
to such standard. 



Clarke C.J. noted that despite the media commentary and criticism, there was 

no real difference between the experts that the appropriate methodology by 

which a screener should be judged is whether they have absolute confidence 

in the contents of what they are seeing on a slide. If they do not, it should 

be moved on to the next level. As the Supreme Court pointed out, when it 

comes to professional negligence, the standard is laid down by the experts 

who give evidence. The court assesses the factual situation by reference to 

that expert evidence and in this particular instance, the expert evidence was 

to the effect that a competent screener should not give a clear result in the 

case of doubt. 

The Court set out clearly the role of a professional and in particular the  

role of a screener. It laid heavy emphasis on the extent to which they must 

have due regard to the evidence of experts as to the standard to be applied 

and that they will then apply the facts to such standard. The Court  

also emphasises that in reading slides in this particular area, the allegation is 

not that they were negligently read but that they were deemed to be 

inadequate. 

The Supreme Court then went on to distinguish between the use of expert 

evidence in a case like this and in other cases where the role of the expert  

may simply be to tender evidence that is useful to a greater or lesser extent  

in assisting the judge to reach a conclusion on the facts. Examples cited  

in the judgment are situations involving either engineers or doctors giving 

evidence as to whether it is likely that injuries or accidents could be caused  

in a certain way. As noted by Clarke C.J., that is very different to the role of 

the expert in these particular cases, which is to establish the standard that 

should be applied. 

This is extremely useful for practitioners due to the tendency in recent years 

to underplay the role of experts in certain cases. The clear exposition of the 

different roles of expert witnesses and their ability to assist the court is 

extremely welcome. 

Negligence in fatal claims/cause of action 

In relation to the right to recover damages, the Supreme Court left over to 

another day the extent to which there could be two causes of action arising 

out of the same event. 

In its factual context, Ms Morrissey brought proceedings for general 

damages for her pain and suffering. She was also entitled to sue for her loss of 

earnings into the future if she would have been working but for her cancer.  

The loss of earnings into the future claimed in these type of cases is based on a 

doctrine known as the lost years’ principle, which provides that the court takes 

into account the extent to which life expectancy has been reduced, 

less the living costs that would have occurred during those years, and deducts 

it from the potential future loss of earnings. In some cases, that may be a 

significant sum and in other cases it may not. Furthermore, if the plaintiff in 

question was not working outside the home, there might be no loss of earnings. 

The question that has arisen in many cases recently is the extent, if any,  

to which the family member of a person who is going to die is entitled to 

recover for the loss of their services into the future and, in particular, childcare 

costs, in the context of the case being brought while the person is still alive. 

In this particular case, the High Court permitted Mr Morrissey, the second 

named plaintiff, to pursue a claim for loss of services into the future. The High 

Court looked at what childcare costs he would have after his wife died and 

awarded him for that loss. 

Part 4 of the Civil Liability Act 1961 (as amended) provides for a fatal claim 

after the death of the deceased. In such a fatal claim, the family would be 

confined to claiming for solatium and any loss of services, among other 

headings. They would not receive general damages. If the claim is brought 

while the person who is ultimately going to die is alive, they are entitled to 

general damages; in this case the sum of ¤500,000 had been awarded by the 

High Court. 

The issue that the Supreme Court failed to resolve is whether two claims can 

arise and be maintained, namely, one when the person is alive, and the second 

when that person is deceased, for headings of damages that are not recovered 

in the initial claim. In this particular case, the Supreme Court overturned the 

High Court decision insofar as it awarded damages to Mr Morrissey for the 

potential loss of services of his wife. The Court’s view was that all that could 

be recovered was loss of earnings for Mrs Morrissey for her future earnings, 

subject to the lost years’ principle. The Court appears to have been reluctant 

to go further because there may be a significant financial difference in the 

sums recovered depending on which course of action is taken. 

The entitlement to potentially have two chances to recover damages has to 

be seen in the context of Hewitt v HSE,7 which made it clear that any action 

arising out of negligence must be initiated within two years of the negligent 

act occurring rather than two years from the date of the death of the person 

to whom the negligent act occurred. This means that in many cases, it is not 

open to persons to wait and see. However, the result is that while general 

damages can be recovered as the person is alive, there may be significantly 

less special damages awarded to them, particularly in a case where they are 

not working outside the home. This does mean that ultimately the family may 

not be fully compensated for the negligent act of the defendant because they 

cannot recover for significant ongoing costs, such as the care of children,  

if the deceased was very young. 
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As the Supreme Court pointed out,  
when it comes to professional 
negligence, the standard is laid  
down by the experts who give  
evidence. The court assesses  
the factual situation by reference  
to that expert evidence and in  
this particular instance, the expert  
evidence was to the effect that  
a competent screener should  
not give a clear result in the case  
of doubt. 



The Supreme Court essentially left over to another day the question as 

to whether in the case of an injured party who is deceased but during his/ 

her lifetime has taken proceedings, the family is then precluded from 

taking further proceedings. From the case law to date, and having regard to 

other jurisdictions, it would appear that given the current legislative 

enactments in this jurisdiction, it would be difficult to do so. However, 

there is no doubt that the Supreme Court was sympathetic to the fact that 

either cause of action may give rise to an award of damages that does not 

reflect the true position and the problems there may be in persons not 

recovering all the damages they might be entitled to recover through an 

inability to take two actions. The Supreme Court decided that the issue 

awaits a final determination. Without specifically saying so, the Supreme 

Court ultimately appears to have been of the view that the Civil Liability 

Act 1961 (as amended) is somewhat obsolete, that anomalies exist in terms 

of the entitlements of litigants to recover, and that people may be left in 

difficult situations. 

However, the Court was of the view that the trial judge could not add in the 

loss of services to the existing claim and that that portion of the claim had to 

be disallowed. 

Other issues 

The Court also carried out a detailed analysis of primary liability 

versus vicarious liability in respect of the role of the HSE operating the 

CervicalCheck screening system. Clarke C.J. ultimately held that the 

CervicalCheck screening system could have been done by the HSE itself and 

they could have retained control of it and therefore, were primarily liable for 

the actions of the laboratories. However, in this particular case, as there was 

a contractual indemnity existing between the laboratories and the HSE, 

the laboratories had to pay. A number of issues arise in this section of 

the judgment but due to space constraints, they are beyond the scope of 

this article. 

Finally, the Court dealt with the question of the cap on general damages. The 

cap up to that point had been ¤450,000. In this particular case, the trial judge 

awarded ¤500,000. While the Court was of the opinion that it was not correct 

for the trial judge to ignore what had been the cap in place, namely ¤450,000, 

and that he should have simply expressed concerns that it was too low, it did 

not interfere with the award, expressing the view that it came within the 

middle range of sums awarded. The Court cited the example of Germany, 

where awards for general damages for severe cerebral palsy could be in the 

region of ¤700,000. The guidelines in Northern Ireland provide that 

quadriplegia attracts awards of between £475,000 and £700,000, and in the 

UK quadriplegia would generally attract an award between £284,610 and 

£354,260. 

The Court followed the approach taken by Irvine J. in the most recent Court 

of Appeal decisions in determining that when awarding sums for general 

damages, the court should look at the cap on general damages and all less 

serious injuries should be determined on a proportionate basis, having regard 

to a comparison between the injury suffered and those injuries that qualify 

for the maximum amount. It went on to emphasise that those that attract the 

cap may come into different categories and it would be somewhat invidious 

to compare one against the other. 

Conclusion 

This judgment covers a multiplicity of issues regularly encountered by 

practitioners in personal injuries claims, while restating with admirable 

clarity the principles applicable. The one issue that remains to be resolved is 

the entitlement to recover after the death of the person to whom the 

negligent act occurred, and whether there is a residual claim if they have 

sued during their lifetime. There is no doubt that that is a case for another 

day. Certainly the Supreme Court was reluctant to venture further. If it had 

done so, it might have been forced to conclude that there was only one 

entitlement to sue. The Court appears to be inviting the Oireachtas to legislate 

to overhaul this area to reduce the complexity regarding heads of damages. 

It remains to be seen whether the Oireachtas will take this on board and 

move to address the manner in which damages are formulated to do justice 

to all parties. 
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The Covid-19 pandemic has necessitated the adoption of draconian restrictions 

on the free movement of citizens both within and outside of the EU.  

The purpose of this article is to examine the legal basis for the adoption of 

such measures under European Union (EU) law and to consider the application 

of those principles in the specific context of the Covid-19 pandemic. 

 

The TFEU and the Directive 
The source of the power to adopt restrictions on the free movement of EU 

citizens and their family members is contained in the Treaty on the Functioning 

of the European Union (TFEU) and Council Directive 2004/38/EC  

(the Directive). 

Article 21.1 of the TFEU provides that: “[e]very citizen of the Union shall have 

the right to move and reside freely within the territory of the member states, 

subject to the limitations and conditions laid down in the Treaties and by the 

measures adopted to give them effect”. 

The detailed limitations and conditions governing restrictions on the free 

movement of Union citizens are now largely (though not exclusively) laid down 

in the Directive.2 Where a Union citizen or their family members qualify for a 

right of entry and/or residence in a member state,3 Chapter VI of the Directive 

sets out the rules governing how and when that state may impose restrictions 

upon such rights on grounds of public policy, public security and public health. 

Under the heading ‘General Principles’, Article 27.1 of the Directive provides 

that member states may restrict the freedom of movement and residence on 

grounds of public policy, public security or public health. These grounds  

cannot be invoked to serve economic ends. Article 27.2 imposes limits on the 

exercise of this power with regard to derogations based on public policy or 

public security. In particular, any measures adopted to serve those ends must 

be proportionate and based exclusively on the personal conduct of the 

individual concerned. They cannot be relied upon to justify measures of general 

prevention.4 

Article 27.2 of the Directive is derived from the case law of the Court of Justice 

of the European Union (CJEU) prior to the adoption of the Directive5 and has 

received consideration by the Irish Superior Courts on a number of occasions.6 

However, Article 27.2 of the Directive applies only where the public policy or 

public security grounds of restriction are invoked by a member state. The rules 

governing the public health derogation to address a threat such as Covid-19 

are separately set out in Article 29 of the Directive. 

 

The public health derogation under Article 29 of the Directive 
Article 29 of the Directive states: 

 

“1. The only diseases justifying measures restricting freedom of movement 

shall be the diseases with epidemic potential as defined by the relevant 

instruments of the World Health Organisation and other infectious diseases 

or contagious parasitic diseases if they are the subject of protection 

provisions applying to nationals of the host member state. 

2. Diseases occurring after a three-month period from the date of arrival shall 

not constitute grounds for expulsion from the territory. 

3. Where there are serious indications that it is necessary, member states may, 

within three months of the date of arrival, require persons entitled to the 

right of residence to undergo, free of charge, a medical examination to 

certify that they are not suffering from any of the conditions referred to in 

paragraph 1. Such medical examinations may not be required as a matter 

of routine”.  
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Expulsion/refusal of entry on grounds of public health 
If a Union citizen is found to have contracted a disease with epidemic potential, 

an infectious disease or contagious parasitic disease within three months of arrival, 

then that person may be expelled to their member state of origin. Pursuant to 

Article 27.4, the member state of origin must admit their own national to their 

territory following expulsion from the host member state. This limitation period 

represents the attempt to reconcile three objectives: 

 

n to permit member states to take timely action to prevent the spread of disease 

in the host member state by way of expulsion either at the border or within 

three months thereafter; 

n to prevent the export of disease to a Union citizen’s member state of origin where 

the disease is likely to have been contracted in the host member state; and, 

n  to acknowledge that the removal of a Union citizen residing in the host 

member state for a period in excess of three months will impair the right of 

free movement to a significant extent. 

 

The principle of non-discrimination 
In order to invoke the derogation based on public health, a member state must 

adopt genuine and effective measures addressed to their own nationals to 

combat a disease such as Covid-19.7 This requirement ensures respect for  

the prohibition of discrimination on grounds of nationality contained in  

Article 18 TFEU and prevents contrived reliance by member states on the 

derogating provision. 

 

Medical examinations on arrival  
According to the article-by-article commentary explanatory memorandum in 

respect of the original Commission proposal: “[Medical certification] provisions 

may be used only in exceptional circumstances, where there are serious 

indications that the person concerned suffers from one of the diseases or 

disabilities that can justify refusal of leave to enter or reside and provided that 

the host member state bears the full costs of the examination. Such 

examinations may on no account be carried out as a matter of course”.8  

To reflect this limitation, Article 29.3 of the Directive states that medical 

examinations may not be required as a matter of routine. 

 

The public health derogation as interpreted by the CJEU   
The operation of Article 29 of the Directive in practice has not, as yet, been 

the subject of specific assessment by the CJEU. Nonetheless, the power to 

derogate on grounds of public health has been addressed by the Court in the 

context of the free movement of goods. This case law provides some guidance 

as to how the CJEU may evaluate restrictions imposed on the free movement 

of persons to protect against the transmission of Covid-19. 

In the case of United Kingdom v Commission,9 the CJEU addressed the legality 

of a Commission decision imposing a temporary export ban on bovine animals 

and meat from the United Kingdom to other member states, and third 

countries, adopted as an emergency measure intended to prevent the spread 

of bovine spongiform encephalopathy (BSE) disease. 

The Commission decision was challenged by the UK on grounds, inter alia, 

that the ban breached the principle of proportionality. The CJEU noted that 

the principle of proportionality was one of the general principles of EU law 

and stated: 

 

“At the time when the contested decision was adopted, there was great 

uncertainty as to the risks posed by live animals, bovine meat and derived 

products [and] where there is uncertainty as to the existence or extent  

of risks to human health, the institutions may take protective measures  

without having to wait until the reality and seriousness of those risks become  

fully apparent”. 

 

Ultimately, the CJEU upheld the decision on the basis that it was an emergency 

measure, but emphasised the need to review the measures, following detailed 

scientific study of BSE disease. Notably, the CJEU endorsed the so-called 

precautionary principle in this case due to the scientific uncertainty 

surrounding the risk posed by diseased British beef.10 In Commission v France,11 

the CJEU elaborated upon the scope of the precautionary principle, stating: 

 

“As regards the objective of protecting public health, it is for the member 

states, in the absence of harmonisation and in so far as doubts subsist in the 

current state of scientific research, to decide at which level they intend to 

ensure the protection of the health and life of persons…” 
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Accordingly, if a high degree of scientific uncertainty surrounds a disease such as 

Covid-19, wide discretion will be afforded to member states to impose measures 

of their choosing to protect public health. Such measures must be subject to 

ongoing review as scientific data clarifies the nature and extent of the risk 

presented by the disease. 

 

Guidelines for adoption of restrictions in cases of viral pandemics 
The current pandemic presents a significant threat to public health. The level of 

future risk Covid-19 poses remains uncertain. In March 2020, as the pandemic 

was spreading throughout the EU, the Commission published guidelines for 

member states regarding the use of public health restrictions on the free 

movement of persons in order to protect public health.12 Under the Commission’s 

guidelines,13 member states are permitted to: 

 

n put in place entry screening measures, including primary and secondary 

screening, to assess the presence of symptoms or the exposure to Covid-19 of 

travellers arriving from affected areas; 

n allow primary screening to include initial assessment by personnel, not 

necessarily medical trained, including visual observation of travellers for signs 

of the disease, measurement of travellers’ body temperature and completion 

of a questionnaire by travellers asking for presence of symptoms or exposure 

to the infectious agent; 

n permit secondary screening to be carried out by personnel with medical 

training, encompassing an interview, a focused medical and laboratory 

examination or second temperature measurement; 

n provide exit screening measures to assess the presence of symptoms and/or 

exposure to Covid-19 of travellers departing from affected countries – travellers 

infected with Covid-19 should not be allowed to travel; and, 

n establish measures for isolation of suspected cases and transfer of actual cases 

to a healthcare facility, with authorities on both sides of the border agreeing 

on the handling of cases of people considered as posing a public health risk 

such as further tests, quarantine and healthcare – either in the country of arrival 

or by agreement in the country of departure. 

 

These guidelines endeavour to bring the screening process in line with the 

restrictions laid down in Article 29.3 of the Directive and are intended to be 

applied where the threat of Covid-19 exists. As will be recalled, medical 

examinations are only permissible where “there are serious indications that it 

is necessary” and cannot be implemented as a matter of routine practice. 

The guidelines limit primary screening to travellers arriving on a direct or 

indirect connection from an affected area or country, and limit the more 

intrusive secondary screening process to those initially filtered through the 

primary screening process. In this manner, the screening is, arguably, limited 

to cases where there are “serious indications” that a medical examination  

is necessary. 

The proportionality of such testing will depend upon the extent of the present 

threat posed by Covid-19,14 as well as the effectiveness of such testing at 

preventing the spread of the disease.15 Such screening could prove to be 

ineffective in preventing spread of the disease due, inter alia, to the fact  

that infectious people may be pre-symptomatic or asymptomatic at the time 

of screening. 

Justifying broad testing of travellers will probably require reliance upon the 

precautionary principle. Having regard to the nature and extent of the threat 

that Covid-19 presents to public health, as well as the scientific uncertainty 

regarding how best to combat the disease, member states are entitled to 

assume the worst (that every traveller may be carrying the illness) and take 

protective measures on that basis. However, reliance upon the precautionary 

principle necessitates review of their effectiveness in the light of up-to-date 

scientific research. 

 

Refusal of entry  
The Commission guidelines provide that a member state must not deny entry 

to EU citizens or third-country nationals residing on its territory. This is 

intended to reflect the three-month limitation period laid down in Article 29.2 

of the Directive and ensures that people who have resided in the host member 

state for a period in excess of three months may not be denied re-entry 

following their return from a trip abroad. 

In the absence of a system of registration of Union citizens in Ireland,  

the operation of this limitation may give rise to practical difficulties in that 

proof of residence for a period in excess of three months prior to departure 

and re-entry will be difficult to establish in practice. Member states can  

require such persons to undergo self-isolation upon return from an area 

affected by Covid-19, provided they impose the same requirement on their 

own nationals. Furthermore, the guidelines authorise member states to refuse 

entry to non-resident third country nationals where they present relevant 

symptoms or have been particularly exposed to the risk of infection and are 

considered to be a threat to public health. This latter authorisation raises  

two questions: 

 

n does this apply even where a family member is seeking to join a Union 

citizen lawfully residing in the host member state in accordance with the 

Directive?; and, 

n does this also apply to third-country nationals potentially in need of 

international protection? 

Justifying broad testing of travellers 
will probably require reliance upon the 
precautionary principle. Having regard 
to the nature and extent of the threat 
that Covid-19 presents to public health, 
as well as the scientific uncertainty 
regarding how best to combat the 
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assume the worst (that every traveller 
may be carrying the illness) and take 
protective measures on that basis.
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The first of these questions remains unclear. Undoubtedly, such family 

members are entitled to the benefit of Article 29, in conjunction with Article 

27.1 of the Directive. Although medical examinations may be conducted 

whenever “serious indications” exist that this is necessary, nothing in Article 

29 expressly authorises the expulsion/refusal of entry of persons presenting 

relevant symptoms or who have been particularly exposed to risk of infection 

but are not yet diagnosed with the disease as such. 

Again, recourse to the precautionary principle will be necessary to justify such 

a refusal of entry on the basis that, in the absence of reliable/sufficient testing 

for Covid-19, a member state is entitled to err on the side of caution. 

However, the position under this heading is further complicated by the fact 

that the guidelines appear to require the member state of arrival to treat a 

Union citizen with suspected Covid-19 through their own healthcare system 

“or by agreement in the country of departure”. Where Union citizens and 

non-EU national family members are entitled to entry under the Directive, 

both categories of person are also entitled to the benefit of the limits 

contained in Article 29. Whereas a Union citizen is entitled to treatment in the 

member state of arrival (at least on a default basis), non-EU national family 

members may simply be refused entry to the member state of arrival. This 

difference in treatment will require justification. 

The second question is not directly answered by the border management 

guidelines. However, the answer may, by inference, be contained in the 

Commission Covid-19 Guidance on the implementation of the temporary 

restriction on non-essential travel to the EU, on the facilitation of transit 

arrangements for the repatriation of EU citizens and on the effects on visa 

policy16 that is in place for the EU7+17 area. This guidance imposes a temporary 

restriction on entry by third-country nationals into the EU7+ area for 

non-essential purposes. Notably, third-country nationals in need of 

international protection are exempt from this entry ban. By extension, it is 

presumed that any refusal of entry addressed to a non-resident third-country 

national must respect the principle of non-refoulement such that a refusal of 

entry cannot be made where a person seeks international protection in the 

member state of arrival. 

 

Conclusion 
The application of the public health derogation to the free movement of 

persons is likely to differ significantly from derogations based on public policy 

and public security. In particular, the proportionality of a protective measure 

based on public health is, in principle, entitled to the benefit of the 

precautionary principle. 

The CJEU is likely to show greater deference to member states when adopting 

restrictions on a temporary basis at a time when scientific assessment of the 

risk is uncertain. As scientific consensus regarding the extent of the risk posed 

by Covid-19 grows, member states’ protective actions will become more 

susceptible to challenge on grounds of infringement of the principle of 

proportionality. 
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The Covid-19 pandemic, and Government responses to it, have caused enormous 

economic upheaval. At the time of writing, Ireland is on the path out of lockdown, 

but disruption is expected to continue at some level for months – and potentially 

longer – into the future. The disruption caused by the crisis has taken many forms, 

from regulatory restrictions on the operation of businesses, to interruptions of 

global supply chains and extraordinary shifts in consumer demand for an eclectic 

variety of goods and services. These factors will doubtless cause difficulties for 

many businesses in performing contractual obligations. Force majeure clauses 

(FMCs) commonly included in commercial agreements will provide relief for some 

affected businesses. 

The applicability, effect and procedure required to invoke an FMC in any case will 

depend on the words used in the contract, interpreted in accordance with the usual 

principles of contractual interpretation, in the context of the relevant factual matrix. 

While the parties to a contract are free to agree whatever terms they wish, for an 

FMC to be relied upon, some event coming within the ambit of the clause must 

have occurred. Normally there must be a causal connection between the force 

majeure event and a difficulty in performing the contract. It is for the party seeking 

to rely on the FMC to prove the occurrence of the force majeure event and the 

causal connection with the failure to perform. Normally a party seeking to rely on 

an FMC is required to notify the other party in order to avail of the FMC. The effect 

of successfully invoking an FMC depends on its terms, and could include suspending 

or discharging performance, and providing for the costs incurred by the parties. 

Force majeure events  
The first step in assessing whether an FMC may be relied upon in a particular set of 

circumstances is to analyse the wording of the clause to identify the circumstances 

in which it applies. Terms that are frequently included as force majeure events, and 

which may be particularly relevant to the Covid-19 crisis, include ‘epidemic’, 

‘pandemic’, ‘infectious disease’, ‘government action’, ‘national emergency’, 

‘prohibitive governmental regulations’, and ‘compliance with all legislation, statutory 

rules, orders, regulations or directions’. If such terms are included as force majeure 

events, there is a good chance that a party will be able to rely on the clause to escape 

liability for non-performance arising out of the Covid-19 crisis. 

More general words, such as ‘circumstances beyond the control of’ the party 

affected, or clauses providing relief in the event of ‘force majeure’, ‘vis major’, or 

‘act of God’, may also cover events resulting from the Covid-19 crisis. An act of God 

does “not mean the act of God in the ecclesiastical and biblical sense, according to 

which almost everything is said to be the act of God,”1 but rather is an accident 

caused by natural causes without the intervention of humans, which could not 
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reasonably have been anticipated.2 There is a strong argument for such a clause 

covering the effects of the pandemic. ‘Force majeure’ and ‘vis major’ appear to be 

broader, encompassing events caused by human action as well, so should also cover 

disruption caused by the pandemic. However, in each case, it is necessary to look 

at the particular wording of the contract, and the reasons for the disruption to the 

performance of the contract, to determine whether the FMC may be invoked. The 

ejusdem generis rule may be used to limit the scope of events covered by general 

words at the end of a list of more specific events in such a clause.3  

Insofar as the performance of an obligation is alleged to be affected by the general 

economic downturn precipitated by the Covid-19 crisis, a party may not be able to 

rely on an FMC that does not refer specifically to the general economic 

consequences of other force majeure events. The general position appears to be 

that a change in economic circumstances, although not the fault of either party to 

a contract, will not constitute a force majeure event.4 This is in line with the 

well-established law that such economic changes will not frustrate a contract.5 

Some FMCs expressly exclude foreseeable events, and others may be interpreted as 

applying only to unforeseeable events, as with the cases interpreting ‘act of God’. 

In such cases, the circumstances of the formation of the contract should be analysed 

to determine whether the Covid-19 crisis, or its impact on the performance of the 

contract in question, could reasonably have been foreseen by the parties. Where an 

event was inevitable, and the party seeking to rely on it was aware of facts that 

showed this at the time of the contract, they may not be allowed to rely on an FMC.6 

This may also give rise to an obligation at the time of contracting for a party to make 

reasonable inquiries to ascertain whether, absent unforeseen events, they will be 

able to comply with their obligations.7 

Treitel notes that there is a tendency for the courts in England to construe FMCs 

narrowly against the party trying to rely on them, although he suggests that there 

is no rule to this effect.8 There is a degree of overlap between FMCs, which 

traditionally limit the scope of a contractual duty (e.g., an obligation to sail “subject 

to weather”), and exclusion clauses, which exclude or limit liability for breaching an 

obligation, and are subject to special rules of interpretation.9 

A stricter approach is evident in some borderline cases.10 Certainly the courts show 

a reluctance in the absence of clear language to adopt constructions that would 

allow a person to rely on circumstances within the control of one of the parties to 

the contract,11 or circumstances that prevent one method of performance but not 

another,12 as constituting a force majeure event. A party should make every 

reasonable effort to perform their obligations before falling back on an FMC. 

 

Causation 
The parties to an agreement can provide for obligations under the agreement to be 

varied on the occurrence of particular events without a need for a causal relationship 

between the events and the ability of either party to perform the contract, but 

typically an FMC will require causation. The use of words such as ‘caused by’, ‘as a 

result of’, ‘prevented by’, ‘hindered by’, or ‘delayed by’ signify that there must be 

some causal link between the force majeure event and difficulties in performing 

contractual obligations. This requirement to show causation has given rise to several 

difficulties. 

The words used in an FMC dictate the degree of interruption required before the 

clause can be relied upon. A clause providing only for circumstances where 

performance has been ‘prevented’ imposes a high burden on a party seeking to rely 

on it to show that performance was not possible, whereas a clause that applies in 

the event that performance has been ‘hindered’ can be relied upon in the event of 

less serious interruption to performance. In each case, the words of the clause will 

have to be carefully examined in the prevailing circumstances to determine whether 

performance is excused. For example, a manufacturer that was permitted to stay 

open throughout the crisis,13 but which had to substantially alter the layout of its 

production areas to comply with social distancing guidance leading to decreased 

productivity, might find it hard to argue that it was ‘prevented’ from complying with 

an obligation to produce goods, but would have a better case that the crisis 

‘hindered’ or ‘delayed’ performance. 

Where performance of a contractual obligation has been impacted by multiple 

causes, not all of which are force majeure events, it can be difficult to assess whether 

the force majeure event will excuse non-performance. Historically, reliance has been 

allowed on the clause in some cases without proving that the party relying on the 

FMC could otherwise have performed their obligations14 while in others a ‘but for’ 

test was applied to prevent a party from relying on force majeure where they would 

not have been able to comply with their obligations, notwithstanding the force 

majeure.15 Each judgment emphasised the particular language and circumstances 

of the relevant contract, but the recent cases suggest that the English courts may 

now be more inclined to adopt a ‘but for’ test. One exception suggested in England 

is in the case of ‘contractual frustration’ clauses, which bring the contract to a 
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complete end on the happening of certain events. By analogy with the rules for 

frustration, a ‘but for’ test might not be appropriate for such clauses.16 In the context 

of Covid-19, businesses may be disrupted in different ways by regulations giving 

effect to the lockdown, changes to operations brought about by public health 

requirements, supply chain issues, and demand-side factors linked to the economic 

contraction accompanying the pandemic. In these circumstances, it is necessary to 

carefully analyse the factual circumstances to determine whether the only reasons 

for non-performance derive from defined force majeure events, and if not, the words 

of the contract will be crucial in determining whether the defaulting party can still 

rely on it. 

Determining whether an FMC can be relied upon where a party is able to perform 

some but not all of its contracts with different parties often causes difficulties. 

It would clearly defeat the purpose of such clauses in many cases not to allow a 

supplier to rely on such a clause where an adverse event has limited its ability to 

meet its obligations, such that it could comply with its obligations to any one of its 

customers but not to all of them. On the other hand, if a supplier could escape its 

obligations under every contract in circumstances where the force majeure event 

prevented it from meeting some but not all of them, it could give a windfall to a 

supplier who could then choose the most profitable contracts to fulfil, or to escape 

all contractual obligations and sell the goods at an inflated market price if the force 

majeure event has led to a widespread fall in supply. Where supply constraints 

mean that it would be impossible for a party to fulfil all of its contractual obligations 

to its customers in the ordinary course of business, an FMC may excuse 

non-performance in respect of one customer, even though, if the supplier chose 

to, it could comply with its obligations to that customer by failing to comply with 

its other contracts.17 By contrast, parties who have, by their own actions, failed to 

secure sufficient stock to meet their obligations,18 or who only owe a moral (rather 

than a contractual) duty to a third party,19 cannot normally rely on FMCs to escape 

their contractual obligations. In the context of Covid-19, the courts may well be 

sceptical of a party seeking to rely on global supply shortages to avoid its 

contractual obligations. Demonstrating that the party would not have been able 

to meet all its pre-existing contractual obligations as a result of the shortage, and 

that the clause was not relied upon in order to profit from price increases, may help 

to overcome any such scepticism. 

Notice provisions 
Commonly, an FMC will require the party seeking to rely on it to give notice to the 

other party on the occurrence of a force majeure event. The requirements for notice 

to be given vary significantly between contracts, and may require significant detail 

to be provided. Parties to contracts that may be affected by the crisis should 

familiarise themselves with the force majeure provisions in their agreements, and if 

events occur that the clause suggests should be notified, comply with the 

notification provisions. 

Typically a party will not be entitled to rely on an FMC if they fail to comply with 

the notice provision.20 If notice requirements are expressed to be a condition of the 

exercise of the FMC, or on the normal principles of interpretation of innominate 

terms21 found to be one, strict compliance will be required before an FMC can be 

relied upon. If the notice provision is simply a warranty, a party who fails to comply 

strictly with it may still be able to rely on the FMC, but may be liable in damages for 

any loss caused by defects in the notice.22 Whatever the status of the notice 

requirement, the other party may waive any defect in the notice, which will render 

it effective. 

Effect of force majeure clause 
The effect of an FMC on the obligations of parties to a contract is determined by 

the words used in the contract. In some clauses, non-performance may be 

completely excused; in others the intervening event suspends the obligation during 

the course of the intervening event, and may allow for discharge if the intervening 

event lasts beyond a specified length of time. Such clauses often include provisions 

for the full or partial repayment of sums already paid under the contract or the 

payment of expenses incurred prior to, or associated with, the force majeure event. 

The clause should be carefully considered to assess the effect of triggering it before 

it is invoked. 

If a party is relying on an FMC to suspend performance of a contract, care should 

be taken to monitor the situation to determine when the force majeure event can 

be said to have ended so that performance of the contract may continue. The clause 

may require notice to be given before performance can continue. Given the rapidly 

changing circumstances, it would be prudent for any party relying on an FMC, 

especially where its use has been disputed, to keep a record of the factors triggering 

the FMC, including any changes over time, together with any evidence that may be 

available to support the claim, in case of litigation. 

Alternatives 
If the contract does not contain an FMC that covers difficulties encountered in 

performing a contract, the defaulting party may seek to fall back on the doctrine of 

frustration.23 As a generally applicable doctrine, it does not have to be specifically 

provided for in the contract, but will be excluded if the contract provides for the 

circumstances alleged to give rise to frustration. The circumstances in which 

frustration will apply are extremely narrow,24 but supervening illegality is a 

well-established basis for frustration,25 so frustration may be relevant for contracts 

that could not have been performed without breaching regulations introduced in 

response to the Covid-19 crisis.26  

Traditionally, if frustration could be established, all future obligations from the 

date of frustration are discharged and losses lie where they fell on that date.27 In 

Fibrosa Spolka Akcyjnia v Fairbairn Lawson Combe Barbour Ltd, the House of 

Lords changed the position in England to allow for recovery of monies paid by 

way of a deposit where there was a total failure of consideration.28 As of the time 

of writing, there is no Irish decision expressly considering whether to follow Fibrosa 

or to retain the traditional position, but a number of judgments implicitly support 

the availability of recovery of deposits following forfeiture in the event of a total 

failure of consideration.29  
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The new Programme for Government recognises that an independent, impartial 

and efficient judiciary and courts system is critical to our democracy and there 

are a number of welcome measures outlined therein, which seek to achieve a 

courts system that is more responsive to the needs of all users. The Covid 

pandemic has focused particular attention on the level of investment required 

for ICT and physical infrastructure.  

 

Court reform, victim support, and hate crime  
The Programme will enact a Family Court Bill to create a new dedicated Family 

Court. It will not be missed by many that the Family Court Bill has long been 

mooted. Its appearance on the legislative programme has been a constant 

through the years. Action must now follow commitment.  The recent increase in 

the funding allocated to the long-awaited development of a Family Law and 

Children’s Court at Hammond Lane is one step in the right direction. 

The role of the courts in our climate action response is evidenced by a 

commitment to establish a new Planning and Environmental Law Court, managed 

by specialist judges and on the same basis as the existing Commercial Court 

model. We are likely to see increased litigation in this area and the Government 

recognises that there is a need for greater specialism in areas such as planning 

law to enable the more efficient management of cases.  
The Programme commits to acting on the findings of the O’Malley Review (yet 

to be published), which is examining the adequacy of current arrangements for 

the protection of vulnerable witnesses in the investigation and prosecution of 

sexual offences.  

The need to enhance the supports provided to those who give evidence in 

criminal trials was stressed by The Bar of Ireland in its submission to the Review 

Group in 2019, provided such measures are balanced with the need to ensure 

the constitutional right to a fair trial of the accused.  

Those who seek to encourage and incite others to hate minority groups will be 

prosecuted under a revised and updated Incitement to Hatred Act 1989. The Bar 

of Ireland made submissions to the Department of Justice as part of a public 

consultation on the legislation and in doing so identified fundamental 

weaknesses in the Act, which limit its overall effectiveness. A number of 

amendments were proposed.  

Civil and criminal justice  
A commitment to improving access to justice and achieving a more economical 

use of court and judicial resources will be informed by the final report of the 

Administration of Civil Justice Review Group, chaired by Mr Justice Peter Kelly. 

We await the final publication but anticipate leaner and more efficient 

administration of court processes while ensuring that access to justice, and the 

experience of the administration of justice, is by no means diluted or minimised.  

The call for an examination of a dedicated system of public defenders arises once 

more in the context of criminal justice. Past reviews of the public defender model 

concluded not only the cost to be prohibitive, but that the independence of legal 

representation would be brought into question. As recognised by the former 

government’s 2018 Spending Review, the current system represents greater 

flexibility in terms of client choice and better value for money for the taxpayer 

through the provision of low-cost high-quality representation by an independent 

referral bar of sole practitioners.Such considerations will no doubt bear 

significance in any future investigation of the model.   

 

Brexit, personal injuries guidelines and the justice gap  
The Government will continue to work with all sectors to ensure that Ireland is Brexit 

ready.  The Bar of Ireland looks forward to participating in future actions, in particular 

under the Ireland for Law initiative. The Legal Services Implementation Group, 

chaired by former Taoiseach John Bruton, will likely see increased activity in order 

to promote Ireland globally for international legal services.  

Proposals to amend the Constitution, which would enable the Oireachtas to 

establish guidelines on award levels in personal injury actions are included in the 

programme. No doubt these proposals will heed the advice of the Law Reform 

Commission, which is currently examining whether it would be constitutionally 

permissible, or otherwise desirable, to provide for a statutory cap on damages. 

The Bar of Ireland has submitted that the balance between providing more 

certainty in awards of damages, yet retaining judicial discretion, is best achieved 

through the already established Personal Injuries Guidelines Committee, whose 

work should be allowed to take its course before other more radical models are 

considered. An issue as complex and multifactorial as insurance requires a 

multifaceted approach; therefore, provisions of the Programme that commit to 

tackling fraud and anti-competitive behaviour are of equal importance.  

The Programme is notably silent on civil legal aid. This represents a major 

shortcoming given the demands on the scheme, which are anticipated to increase 

even further in light of Covid and any resulting recession. The ‘business case’ for 

facilitating access to justice through the provision of an efficient, adequately 

resourced legal aid service is that it maximises positive outcomes for clients and 

decreases cycles of disadvantage, while alleviating pressures on other areas of 

public expenditure and contributing to the wider economy. Failure to recognise 

this is a missed opportunity.  

Our shared future  
 
The Programme for Government contains a number of justice sector reforms but is silent on the 
issue of civil legal aid. 

Conor Dignam SC 
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