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General Election 2020 — Safeguarding Justice

At the time of writing, the General Election campaign is well underway. The Bar of
Ireland issued an Election Bulletin to candidates, political parties and Government
departments as part of our Safeqguarding Justice campaign, which calls on the
next Government to prioritise investment and policy action in four key areas:

1. Safeguarding the constitutional right of access to the courts.

2. Safeguarding access to justice through legal aid.

3. Allocation of appropriate budget to develop a dedicated Family Law and
Children’s Court at Hammond Lane.

4. Promoting Ireland as a leading centre for international legal services.

Barristers, as advocates, play a vital role in safeguarding justice by: defending the
independence of the courts and securing their efficient functioning; promoting
the rule of law; and, affording effective and equal access to justice for all.
However, constricting budgets are making it harder for practitioners and the
courts to do their work, and too many people are unable to access justice quickly
or effectively. The Bar of Ireland Election Bulletin appeals to the next Government

to prioritise investment and policy action in safeguarding justice.

Business of the Council and committees

There is an enormous amount of work ongoing among the Council and its

committees, including:

B finalisation of a submission to the Law Reform Commission in response to the
“Issues Paper on Capping Damages in Personal Injuries Actions’;

B establishment of an in-house fee recovery and information service to work
alongside LawServ to provide support for members in practice management
and recovery of professional fees outstanding;

B continued publication of the new ‘Ethical Toolkits” that have been prepared to
assist members of the Law Library to decide what action, if any, they should
undertake in circumstances where they face an ethical issue relating to their
professional conduct — these are available for members to access on the
members’ section of the website;

B consideration of the report of the working group established to set out
recommendations on how to implement the motion passed at the 2019 AGM
that provides: “Masters shall ensure that pupils under their supervision receive
a sum of no less than the amount required to pay for the pupil’s Law Library
entry fee, annual subscription fee and professional indemnity insurance”;

B ongoing work with the Legal Services Regulatory Authority, including
responding to consultations, compliance with Section 150 notices, providing
information for members as it becomes available on the approach of the new
Advisory Committee on the grant of Patents of Precedence, etc.;

B continued lobbying for the restoration of professional fees for barristers who
undertake work on behalf of agencies of the State; and,

B implementation of a suite of actions in response to the ‘Balance at the Bar’
member survey.

This list is only a glimpse of the work underway by the Council and its committees

to improve the working life of members of the Law Library. Members can read a

summary report of each Council meeting on the members’ section of the website.

Justice Week 2020

This year, the Council has decided to pilot a new initiative — Justice Week 2020.
The background to this initiative arose from an idea led by the Bar Council of
England & Wales in 2018 to promote access to justice and the rule of law. The
campaign is known as Justice Week'. Following on from the success of their first
Justice Week, which took place in the UK in November 2018, it was agreed to
invite the profession across the four jurisdictions (Scotland, Northern Ireland,
Ireland, and England & Wales) to join in with Justice Week 2020. Its aim is “to
improve access to justice by boosting the profile of justice and the rule of law,
placing them at the centre stage of public and political debate”. Justice and the
rule of law are facing major threats, from cuts to spending to attacks on the
judiciary, and this undermines our democracy. Justice Week 2020 will be aimed at
the under 25s to improve their understanding of the importance of the justice
system, the value of the rule of law, and seeing them as fundamental to our lives
and freedoms. A series of events has been organised by The Bar of Ireland during
the week of February 24-28, 2020, and details will be available for members
across all communication platforms. If you can, please support our social media

activity that week. #JusticeWeek

Annual Conference Lishon 2020
Planning is well underway for the 2020 Annual Conference, which will take place
on Friday and Saturday, June 5-6, 2020, in Lisbon, Portugal. The conference is
taking place during the Whit Vacation to maximise attendance. The theme of the
conference is ‘Rule of Law: Threats to Democracy’, and it promises to be a very
interesting session. Further information on the event is available via In Brief and
the full programme of speakers will be published in the coming weeks.

Speaking of conferences, many members will be aware that the International
Council for Advocates and Barristers (ICAB) holds a conference every second year
hosted by one of the independent referral bars around the world. In 2020, the
ICAB World Bar Conference will take place in the Murray Hotel in Hong Kong on
April 8-9. The ICAB is the only dedicated forum for members of independent
referral bars around the world. One of its key functions is to organise a conference
every two years for representatives of independent bars to discuss matters of
e
nine conferences have taken place. Representatives of the ,
Council of The Bar of Ireland will attend the World Bar
Conference 2020 in Hong Kong, and as many members of

mutual interest and concern. Since its establishment in 2002,

~ &7
the Law Library as possible are also urged to attend.
Further details are available via In Brief.

Micheal P. O’Higgins
Chairman,

Council of The Bar of Ireland



European insight

Ireland has been part of the EU project now for almost 50 years, a time of
radical change, spanning German reunification, enlargement and the exit of
our closest neighbour, the United Kingdom. Catherine Day has been at the
heart of this project for most of that period, capping off her extraordinary
career with a decade-long stint as Secretary General of the Commission. In
this edition, she shares with us her insights on the inner workings of the EU
Commission and the values that underpin the dream of European unity.
Back in Ireland, Ms Day has taken up a new challenge and she also discusses
her plans for the Citizens” Assembly on Gender Equality, which
she now chairs.

On a more sombre note, the courts now have to grapple with how best to
conduct the trial of children who are accused of serious offences such as
murder. Through the lens of the trial of Boy A and Boy B, we examine the
special measures taken by investigators, lawyers and judges to ensure that
the special needs of young accused are met so as to ensure a fair trial.
Elsewhere, we analyse the use of evidence gleaned from social media in the

Purple Lights Campaign

To celebrate the UN International Day for Persons with Disabilities on
December 3, 2019, The Bar of Ireland illuminated the Church St and
Distillery Buildings in purple in support of persons with disabilities.
Run by the Disability Federation of Ireland, the National Purple
Lights Campaign is now in its second year and sees Government
buildings, major companies, and civic and educational institutions all

turning purple.

courts and assess whether any privacy rights are infringed through the
use of that information. Finally, we carry an analysis of the types of cases
that cross the constitutional hurdle for securing leave to appeal to the

Supreme Court.

Eilis Brennan SC
Editor

ebrennan@lawlibrary.ie
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Courting Disaster campaign launched

A number of organisations, including Barnardos, the Children’s Rights
Alliance, Community Law and Mediation, the Dublin Rape Crisis Centre,
the Family Lawyers Association of Ireland, FLAC (Free Legal Advice
Centres), the National Women’s Council of Ireland, One Family, The Bar
of Ireland, The Law Society and Women’s Aid came together to launch
the Courting Disaster campaign in December 2019, calling on the
Government to immediately allocate the funding required to develop a
dedicated Family Law Court at Hammond Lane in Smithfield in Dublin.
A properly functioning courts system is essential to providing access to
justice. However, some of the most vulnerable members of society
seeking to resolve family law and childcare proceedings are faced with
wholly unsuitable court facilities in archaic conditions where not even
basic needs are met, such as separate waiting areas, family-friendly
spaces, and consultation rooms to allow for privacy in these most

sensitive of cases.
The construction of dedicated Family Law Court facilities has been
agreed in principle for some time and the site at Hammond Lane is

ready and waiting; however, agreement has yet to be reached on its
structure and funding. This ongoing failure to commit the necessary
resources gives rise to a significant and serious risk that the existing
system cannot adequately protect the rights of individuals or children
participating in family law proceedings, and is inhibiting access to justice
for some of the most vulnerable members of our society.

The Courting Disaster campaign echoes the recommendation of the
Joint Oireachtas Committee on Justice and Equality Report on Family
Law Reform (October 2019) that the necessary funding be allocated to
ensure that the construction of a purpose-built family law complex is
commenced as a matter of urgency. The campaign now calls on the next
Government to make the necessary funding available without any
further delay so that the deficiencies in the current family law system
can begin to be addressed.

A number of other organisations have since joined the campaign,
including Aoibhneas, Rape Crisis Network Ireland (RCNI), SAFE Ireland,
Sonas Domestic Violence Charity, and Treoir.

Pictured at the launch of Courting Disaster at Hammond Lane in Smithfield in Dublin, where it is proposed the family law court be constructed, are (from left): Gillian
Dennehy, Women’s Aid Ireland; Noeline Blackwell, Dublin Rape Crisis Centre; Keith Walsh, Law Society of Ireland; Eilis Barry, FLAC; Michedl P. O’Higgins SC, The Bar of
Ireland; Nuala Jackson, Family Lawyers Association of Ireland; Orla O’Connor, National Women’s Council of Ireland; Rose Wall, Community Law and Mediation; Tanya

Ward, Children’s Rights Alliance; Karen Kiernan, One Family; and, Freda McKittrick, Barnardos.



Lawyers Against Homelessness supporting the

Capuchin Day Centre

Lawyers Against Homelessness is a collaborative effort between
members of the Bar and the solicitors” profession to raise money for
the Capuchin Day Centre through a series of CPD seminars.
Following its seventh event, which took place in December 2019, this
effort has raised a total of €165,000 over the course of all seven
seminars, 100% of which goes straight to Brother Kevin.

In a letter of gratitude, Brother Kevin thanked the legal community
for its support, saying “without the kindness and support of people
like your good selves it would not be possible for us to continue to
provide the same high standard of help and assistance to the most
needy and vulnerable in Irish society”.

Every day the Centre provides over 300 breakfasts and 600 dinners,
as well as distributing 1,800 food parcels each week. It also provides

LAWYERS
AGAINST

Constance Cassidy SC and Brother Kevin address the Lawyers Against

Homelessness event.

medical, dental, optical and personal hygiene facilities.

The events award four CPD points to solicitor and barrister
attendees.

Previous speakers have included: the Attorney General, members of
the judiciary (including Chief Justice Frank Clarke, Mr Justice
Bernard Barton, Mr Justice Kevin Cross, Ms Justice Mary Irvine, Ms
Justice Marie Baker, and Mr Justice Sean Ryan); and, contributions
from senior and junior members of the Bar and law firms.

The next event will be held on March 26, 2020, from
3.30pm-7.30pm in the Capuchin Centre, and all colleagues are
invited to attend, donate or speak at the event.

For more information, please contact committee members Constance
Cassidy SC, Arthur Cush BL or Sophie Honohan BL.

From left: Mr Justice Kevin Cross; Constance Cassidy SC; and, Edward Walsh SC.

Earlier Court of Appeal hearing dates

With the assignment of new judges to the Court of Appeal,
additional time has now become available in 2020 for the hearing of
appeals.

Parties in cases who have been allocated hearing dates in 2021 and
who are interested in being allocated a hearing date in 2020 may
apply to the judge taking the Directions List on any Friday in term
for the allocation of an earlier hearing date.

Notice of any such intended application must be given to the
Registrar (via email to courtofappealcivil@courts.ie) and to any other
party to the appeal by close of business on the preceding Tuesday.
There is no Directions List on February 14, 2020, or March 20, 2020.
If the available dates in 2020 are not fully allocated as a result of this
facility, it may be that there will be a callover of appeals listed for
hearing in 2021 for the allocation of 2020 dates.
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Immigration, Asylum & Citizenship Bar Association

& Citizenship
Bar A ssorialion

The inaugural conference of the Immigration, Asylum & Citizenship Bar
Association took place in the Distillery Building on Friday, November
29, chaired by Mr Justice Donal O’Donnell. Over 140 attendees,
representative of the wide reach of interested stakeholders, enjoyed
the keynote address delivered by Advocate General Eleanor Sharpston
QC of the Court of Justice of the European Union (CJEU), together
with the stimulating contributions of Brian Kennelly QC, Nuala Butler
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Pictured is the keynote speaker with the
IACBA steering committee (from left):
Patricia Brazil BL; Michael Conlon SC;
Eleanor Sharpston QC, Advocate General,
CJEU (keynote speaker); Denise Brett SC;
Niamh O’Sullivan BL; and, Aoife McMahon BL.

SC, Siobhan Stack SC, Patricia Brazil BL, and Denise Brett SC, IACBA
Chair, highlighting the topical and thought-provoking issues of both
EU and national law in this area. The Association was formally
launched with the Conference.

IACBA membership is open to all Law Library members at
www.iacba.ie.

Lectures
Training



Sports Law Bar
Association

The Sports Law Bar Association Winter Conference took place in
the Gaffney Room on Friday, December 6. The theme of the
conference was ‘Breaking the Rules: Discipline & Governance in
Sport” and it was opened by Mr Justice David Barniville, who was
the founding Chair of the Association.

The Governance Panel, chaired by Paul McGarry SC and joined by
Michael Collins SC, discussed the appropriate governance model
that is expected of sporting bodies, in particular by their funding
bodies, membership and the public.

Experienced in-house counsel Cliodhna Guy of the Irish Horse
Racing Regulatory Board spoke of the evolving environment and
how sports in Ireland are governed by and must comply with the
Governance Code for Sport.

Sylvia Schenk, a member of the Daimler Advisory Board for
Integrity & Corporate Responsibility and Court of Arbitration for
Sport (CAS) Arbitrator, gave practical examples of minimum
governance requirements (such as term limits and the need for
sport to appoint independent board members who can offer an
external viewpoint), while also recounting some of her own
personal experiences within the structure of sport governing
bodies.

Mark Tighe of The Sunday Times joined the conference later
directly from the FAI EGM in Abbotstown and spoke about the
events that led to the EGM, the importance of whistleblowers in
sport, and the need to provide them with an avenue to safely
raise concerns without risk to their employment or standing.

The Disciplinary Panel, chaired by Susan Ahern BL, focused on
the recent Rugby World Cup in Japan, and the implementation of
the new decision-making framework for high tackles. Donal
Courtney, the former international rugby referee, and Yvonne
Nolan of World Rugby were freshly back from Tokyo where they
were involved in different facets of the disciplinary process. John
O’Donnell SC and the Leinster, Ireland, and British and Irish Lion
Malcolm O’Kelly completed the Panel.

The Panel discussed the role of discipline in the sport, how it has
evolved over the past two decades, why it is a core requirement
for a contact sport, and the effect the latest framework had on
the Rugby World Cup tournament and its likely effect on the
shape of the sport and its disciplinary regime into the future. The
general consensus was that the game today is much cleaner and
more disciplined than ever before, not least because of safety
concerns, the fact that ill-discipline loses matches, and the
number of cameras that are pointed at the pitch.
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A duty of optimism

Former Secretary General of the European Commission Catherine Day speaks about her belief in
European values, and the challenges facing Ireland in a post-Brexit Europe.

Ann-Marie Hardiman

Managing Editor, Think Media Ltd.

Catherine Day’s interest in Europe goes back to her time studying economics
and politics in UCD, where the late Garrett FitzGerald was her tutor: “He
enthused all of the students that he taught with his idealism about how
important and wonderful the EU would be. In my view, anyway, he proved right!”
Catherine went to Brussels in 1979, only six years after Ireland and the UK (along
with Denmark) became the first enlargement of the then EEC, and went to work
in the Directorate-General (DG) Internal Market and Industrial Affairs. After an
outstanding career (see panel), in 2005 she became the first female

Secretary-General of the Commission, a post she held for a decade.

THE BAR REVIEW : Volume 25; Number 1 - February 2020

Behind the veil

Irish people consider ourselves, in general, to be very pro Europe, but we’re not
very well informed about exactly what happens in Brussels and how the
Commission operates. Catherine undoubtedly has a unique insight into and
knowledge of those inner workings, and the levels of diplomacy required to keep
the complex machinery of the Commission running smoothly.

The office of the Secretary-General, unsurprisingly, is at the centre of this: “I
describe it as the link between the political level, which is the Commissioners,
and the permanent staff of the Commission. You work closely with the President
of the Commission, but you are one of the channels through which the President
and the Commissioners send their priorities — and express their satisfaction or
dissatisfaction — to the staff.

“The role of Secretary General changed over the years, especially with the Lisbon
Treaty [after which] the role of the Commission President became more
presidential. | felt that the Secretariat General had to become much more like a
prime minister’s office to support the President in his (as it was then) role of

being the centrepoint”.




Catherine paints a picture of constant and complex negotiation and compromise,
where ‘getting the job done” inevitably takes time. She is aware of course that
a frequent criticism of the EU is that its systems are desperately slow moving.
For Catherine though, this represents a fundamental misunderstanding of what
the EU is about: “My time in the EU has taught me the value and the honour of
compromise. It’s not altruistic; it’s very realistic. The reason why the EU always
goes the extra mile is, first of all, it sees itself as a family, so you always make an
extra effort to keep the family together. But also because you want people to

agree so they will go home and implement afterwards”.

“My time in the EU has taught me the
value and the honour of compromise.
It’s not altruistic; it’s very realistic. The
reason why the EU always goes the
extra mile is, first of all, it sees itself as a
family, so you always make an extra
effort to keep the family together. But
also because you want people to agree
so they will go home and implement
afterwards”.

Making history

Catherine’s career has been wide ranging; however, one project stands out, and
it is the one of which she is personally most proud. Throughout almost a decade
in the DG External Relations, Catherine was deeply involved in, and indeed is
regarded as one of the architects of, EU enlargement: “I think there are very few
times in a person’s life when you can really say: ‘l was involved in something that
was history in the making’. It was tremendously motivating to work with those
countries and see how singleminded they were, how determined to do whatever
it took. And for us and for them, it was about righting the wrongs of history.
Europe shouldn’t have been divided after the Second World War in the way that
it was. This was the chance to give people the free choice to decide their own
destiny. And all of them realised, | think, that they couldn’t go it alone and that
the EU, in which you freely chose to join and where all members are respected
and represented, was the right way to go”.

She acknowledges the recent tensions with countries such as Hungary and
Poland, but is unequivocal in her belief that enlargement has been positive: “My
reflection now is that | didnt realise that it takes much longer to change a
political culture than an economic culture. And of course, we focused mostly on
the economic and legal. However, the EU today is much more a force to be
reckoned with internationally, for all its weaknesses and failings, because we
represent 450 million people (after Brexit). You have to be big to be at certain
tables to advance or defend your interests”.

Catherine also believes strongly in an EU of shared values, and this is a topic she
returns to several times: “I think one of the things that appeals most to young

people, and to me, is that Europe does stand for certain values. And they are

INTERVIEW

under threat everywhere else. | think it’s one thing that will keep the population
of the UK close to mainland Europe, so to speak, in the future. Certainly the
United States, as it’s currently behaving, | don’t think reflects the values of many
young Brits, not to mention young Europeans. That external pressure and threat
to our values of openness and freedom of expression, as well as in free trade
and the more economic areas, will in a sense be a new glue to keep the EU
relevant to people’s lives”.

The elephant in the room

For the last three years, every conversation about Europe and politics has
contained speculation about Brexit. Now that the UK’s departure has taken
place, the process of negotiating the oft-mentioned “future relationship” begins.
For Catherine, there is simply no choice — there must be a relationship and it
must work: “It’s overwhelmingly in everybody’s interest that we work to build a
very close relationship, and | believe the EU is willing to offer that. But it very
much depends on what the British representatives decide they want”.

She is frank about what’s in play: “What [the British] haven't, | think, come to
terms with yet is that you have to give to get. At the moment they’re setting
their sights very low: minimalist trade. | really hope that British business, trade
unions, etc., will come out of the woodwork and express the view that they want
a much closer, deeper relationship. You can’t change geography. They are in
Europe. So for me, the question is, do we, do they, face up to that and negotiate
something that’s good and deep early, or do we go the long and more costly
and difficult way round?”

Does she think a trade deal can be done in 12 months, as claimed by the UK
administration?

“No. Not the kind that | would like to see. A very, very minimalistic one, yes, but
that would be no good for anybody.”

Individual member states are also likely to have more to say in these negotiations,
which will create further complications: “The Commission and the member states
agreed very early on in the withdrawal negotiations that we had three collective
points: our citizens, Ireland, and the budget. But now every member state is
going to have a view on tariffs or the kind of trade rules they want”.

She is clear that the UK has more to lose in these negotiations than the EU:
“Anybody briefed in the UK knows it. You can deny that the earth is round as
much as you like, but it’s still round”.

Fearmongering

The collective points that Catherine talks about have of course been central to
the discourse on Brexit in this country. Would the EU stand by Ireland on the
issue of the border? Would a small country’s interests be protected and valued?
It's been a great relief to many of us that our fears on this score were not realised,
but Catherine thinks this fear was in part a result of the misunderstanding of
the EU project that we discussed earlier, some on Ireland’s part, but a great deal
on the part of the UK: “I think the Brits always thought we would be dropped
in the end, the same way that they thought the Germans would always come to
their rescue, which was a profound misunderstanding of the EU. No matter how
difficult a member is, they are still a member. The family analogy is a good one.
There are dysfunctional families, but it takes an awful lot before they would let

a family member down on a vital issue”.

THE BAR REVIEW : Volume 25; Number 1 - February 2020
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INTERVIEW

She cautions that Ireland won't find the same level of unmitigated support in
trade negotiations: “When we’re saying on one or the other trade issue ‘Oh this
is terribly important and we can't have a tariff on this’, I don’t think we’ll always
get the same tender treatment, but it isn't of the same importance as the
withdrawal agreement”.

It comes as no surprise that Catherine does not fear further fragmentation of
the EU post Brexit: “I think that’s a myth the Brits have fostered because it would
comfort them. But also because having left, they don't want it to succeed in the
same way that Trump and Putin don't want the EU to succeed. They don't want
to have to deal with a powerful bloc that is coherent, to the outside world
anyway. | say this so emphatically because I've sat through the all-nighters in
the Euro crisis when prime ministers were on their own, when they knew that
taking the decisions they had to take would probably cost them an election, or
would certainly be difficult domestically. But as dawn came and decision hour
approached, you could see them all saying: OK. Even more important than this
difficult decision is: the EU has to survive. That’s why | believe so passionately

that it will survive”.

Donning the green jersey

Catherine praises the Irish diplomatic work around Brexit, but says we can’t stop
now: “They did a very good job. | think it was a triumph of Irish politics and
diplomacy, because they mobilised, and they travelled everywhere. They sat
down and explained the situation in a way that | think has never been done
before. We will have to maintain something of that in the future because we will
be in all the more need of explaining ourselves to others”.

So how do we forge a new role for ourselves in the absence of our closest ally?
“I think we're going to have to work earlier on what we want the EU to do and
not to do, on building alliances. We're not in any obvious geographic grouping,
but that can be an advantage. For example, on agriculture we’ll ally with France,
and on other things we'd be allying with the small open trading country mindset.
All the small countries are now realising that they're going to have to interact
much more and work together. But | think Irish people are good at that, good
at establishing social contact, getting on with people.”

THE BAR REVIEW : Volume 25; Number 1 - February 2020

A life in Europe

Catherine Day has a degree in economics and politics, and a
master’s in international economics and trade, from UCD.
After a short period working in Dublin she travelled to
Brussels and began work in the DG Internal Market and
Industrial Affairs.

Over the following years she worked in the Cabinets of such
luminaries as Peter Sutherland and Sir Leon Brittan, before
moving to the DG External Relations in 1996, where she was
a central figure in the enlargement of the EU to 28
countries.

In 2002 she was appointed Director General of the DG
Environment, where she served until 2005, when she became
the first woman to serve as Secretary General of the

Commission, a position she held until her retirement in 2015.

She talks about mobilising not just political networks, but business, education,
and ex-pat communities (including communities here such as the large Polish
community) as crucial to this process. But it’s also about learning to look
outwards: “We're going to have to be more interested in other people’s views
and problems. One of my hobbyhorses is that were very much in the
English-speaking bubble here. We don't really follow what goes on in continental
Europe. We're going to have to understand what it is that’s worrying the Danes,
the Greeks, the Spanish, the Portuguese, the Poles”.

“What [the British] haven’t come to
terms with yet is that you have to
give to get. At the moment theyre
setting their sights very low:
minimalist trade. | really hope that
British business, trade unions, etc.,
will express the view that they want a
closer, deeper relationship.

It's about learning to be strategic and tactical: “We can’t win every battle. We
have to pick the ones that are very important. But if you're going to concede on
one, see can you get something for it before you concede”.

One pertinent example of this is the fact that Ireland and Malta are now the
only common law jurisdictions in the EU, something that The Bar of Ireland has
long been aware of. Catherine acknowledges the importance of this: “I
understand that the UK did a lot of the common law thinking and we
piggybacked on it. The continental civil law is much more regulatory, so we will
have to make ourselves the voice of those who don’t want to regulate everything
in sight. We would have some support with the Dutch and the Nordics, but
somebody would have to express it”.



What now for Europe?

Catherine lists the budget as the immediate concern for the EU. After that comes
the need to find a common approach to migration. She describes the current lack
of an EU-wide approach as “a poison in the political system”. Climate change and
wider economic concerns are also key priorities: “The engine of growth needs to be
looked after and made more sustainable. The Euro still needs to be built up to make
it more crisis resistant”.

Many commentators have said that the climate crisis cannot be addressed without
a major recalibration of economic policy away from constant expectations of growth.
As a former DG Environment, who carried her experience in this area into significant
policy change as Secretary-General, Catherine agrees: “That’s been clear for some
time. You have to look at it more responsibly. You also have to ask what is growth
for? And | think the problem of inequality, growing inequality, is a big one. Although
globalisation has brought problems, it has lifted billions of people out of poverty,
so it’s been a very good engine for progress, and human values. But it hasn’t been
an unmitigated success. And the problem is that the winners, who are in the majority,
have just taken the wins and those who've been left behind or lost out have not
been compensated. | think that [new EU Commission President Ursula] von der
Leyen’s programme shows that she understands the need to address that. That’s a
very EU thing, to try to find a way to compensate those who lose from change.
That’s why we have structural funds. It's why we have social policies, and frankly
the British have been a big brake on that for most of their membership. So | think
there will be more room now to develop social policy. It’s one of the few advantages

| see in their departing!”

“We’re going to have to be more
interested in other people’s views and
problems. One of my hobbyhorses is
that we’re very much in the
English-speaking bubble here. We
don't really follow what goes on in
continental Europe. We're going to
have to understand what it is that’s
worrying the Danes, the Greeks, the
Spanish, the Portuguese, the Poles”.

| ask Catherine what, if she could wave a magic wand, would be her priority. She
returns to a topic we have discussed before: “I would like to see a greater emphasis
on values. What is it that makes us different as Europeans? | think it’s our values.
We do care about the environment. We do care about human rights. We do care
about freedom of media. We're not perfect. We fall off the pedestal regularly, but
we still want to be there”.

She says that one of the proudest moments of her career was being in Oslo when
the EU won the Nobel Peace Prize in 2012: “That came at a really dark time for
Europe. A lot of people were saying that the EU would not survive the Euro crisis.
But it was a message from the Nobel Committee to say ‘the rest of the world needs

your model so keep going”. And that’s why | think the core values are important”.

INTERVIEW

It's an eternally optimistic view, and for Catherine that isn't a term to be used lightly:
“They used to say in the Commission: “You have a duty of optimism’. You can't give
in to your pessimism! Eyes wide open and realistic, but you have a duty of optimism,

a duty to think you can make it work”.

The road to gender equality

Catherine’s post-EU career has recently taken a very interesting turn, as Chairperson
of the Citizens” Assembly on Gender Equality. The Assembly had its inaugural
meeting in January, and a series of meetings will take place until July, after which
its recommendations will be presented to Government. One of the reasons
Catherine accepted this new role is her keen interest in the citizens” assembly model:
“One of my frustrations is how do you get the mythical ordinary citizen to
understand something of the complexity of, for example, the EU, and this seemed
to me a great device for giving people access to high-quality information, and
enough time to see connections and talk things through. And then, of course, being
a woman, and having been a woman in a man’s world to a large extent, | was and
am very interested in the whole question of gender equality”.

This will be more complex than previous assemblies, which were convened to deal
with more specific issues, such as marriage equality. The assembly on gender
equality is as much about figuring out the right questions as it is about finding the
answers: “What | would like to get out of it is to hear what the citizens think are
the next important gender equality issues”.

She is very conscious of the extremely broad social implications of the process: “It's
about gender equality, so it’s not only about women’s issues. Inevitably we will
focus a lot on women'’s situation because they are the ones who don’t have equality
with men. But | think it’s very important that the men who come along feel equally
comfortable in expressing their views. It's only if it’s seen as a common societal
good for both men and women that we will move further down the road towards
gender equality”.

She feels very positive about assembly’s prospects: “We can make
recommendations, so we have to say to citizens: what do you want to tell the
politicians that you want? And that’s been the really exciting thing that’s come out
of previous ones: people did find a way to tell the politicians what they want. And
on the previous occasions to show that they were actually ahead of where the
conventional wisdom was”.

As Catherine says herself, she spent her entire career in a very male-dominated
sphere. She is anxious not to conflate her views as Chairperson with her personal
views, but is in no doubt of the difficulties women have faced and continue to face:
“| think women are still listened to differently, and also have to maybe work harder.
Now having the status of Secretary General means people have to listen to you,
because you have authority and you are speaking on behalf of an institution. But
you also have to find your way in that largely male world, to interact and connect
in a way that you can be part of it, but still be a woman. | mean, on a very simplistic
level, | almost always wore skirts or dresses. | never wore trousers because | wanted
to kind of subtly make the point that | am a woman in this world”.

The very fact of having to think about something like dress or appearance as a way
of consciously navigating one’s professional sphere because of one’s gender, is a
subtle but very telling point: “The expectations are so difficult and so different.
Instead of the effort going into ‘am | up to speed on this issue, and how am | going
to field all these impossible questions?” But it’s relentless and punishing at that

level anyway; I'm lucky | have a lot of stamina”.
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‘ OBITUARY

Paul Anthony McDermott SC

In December 2019, at the end of the solemn and beautiful Requiem Mass offered
for Paul Anthony McDermott in his beloved University Church, the huge
congregation mourned silently the death of a wonderful person.

From a very early stage as a student in UCD, Paul was identified and appreciated
by his contemporaries as an outstanding debater. Side by side with his capacity
to entertain the masses, Paul also flourished at a very early stage in academic
life. His searchlight intelligence and intellectual curiosity infused his approach
towards his academic studies. He was swiftly recognised by his teachers as a
person of exceptional ability. His academic prowess led him inexorably to receive
a master’s degree from Cambridge and a doctorate from NUI. Although many of
his contemporaries at UCD regarded him as a great entertainer and comic genius,
he was at heart a deeply serious person.

Paul commenced practice at the Bar in 1997. As his practice developed and
he became intensively busy, he always maintained time for the university. He
was one of those rare barristers who managed to combine a life as a busy
barrister and at the same time to pursue an outstanding academic career. That
balance was a very important element of Paul’s life. Paul was an exceptional
teacher. His pedagogic gifts were put to good use in his life as a barrister. He
had a tremendous capacity to listen to and empathise with his clients, to advise
them wisely, and to defuse moments of high tension with his rich, impish sense
of humour.

Paul had an intense interest in people, and a sense of joy and wonder about the
world. He was an omnivorous reader of books. His daily conversations involved
a constant cycle of animated discourse with his friends and colleagues about
every possible subject in life, politics and the law.

Sir Walter Scott once wrote that: “A lawyer without history or literature is a mere
mechanic”. Paul was no mechanic. As a junior counsel, he impressed all who
came across him by the intensity of his work and his problem-solving brilliance.
He was also very competitive and relished the challenge posed by difficult cases.
It was no surprise that the State looked so often to him for assistance in moments

of crisis in the fields of administrative and constitutional law.
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His legal practice was extremely broad. He prosecuted and defended criminal
cases. He participated in many significant administrative law and constitutional
cases. He also practised in the field of commercial law. The interpretation of the
law and its application to the lives of others presented him regularly with
complicated Rubik’s cube-type legal challenges, which he was only too happy
to try and solve.

Notwithstanding the punishing pace he set for himself in his work as a barrister,
he continued to write books and articles, and to teach.

Many of the solicitors who briefed Paul considered him to be omniscient. They
knew that they could rely upon him for advice in almost every possible subject.
They admired him for his academic and intellectual brilliance, but they loved him

for his personal empathy, kindness and consideration.

Spreading knowledge

In addition to his prodigious work rate, Paul also had a further gift. As a
commentator on television and radio he was quite remarkable. It was a very
important part of Paul’s personality that he sought to share his knowledge
with others.

Media broadcasts gave him an unparalleled opportunity to do so. This was
always for the purpose of spreading knowledge, explaining complicated legal
issues, and helping people to understand with greater clarity what the law
meant to them and how it affected their lives. His column in The Sunday
Times was also a source of fascination to many. Every second Wednesday
evening, Paul would embark on frantic research to identify appropriate
themes for his column. Questions would be raised, documents researched
and, after hours of preparation, invariably a superb article would appear in
the next edition of the paper.

Paul was not a party political figure. He believed passionately that the law
should always serve the interests of ordinary people and that they should
understand that the Bar and the Bench are not the masters of society but
rather its servants.

When he was 42, Paul made the best decision in his life when he married Annick
Hedderman. The years that followed were, | believe, the happiest years of Paul’s
life. He loved his wife and his children with an intense devotion. The frenetic
work pace of earlier years was put to one side. He relished the precious time he
spent with his wife and children who were the apple of his eye.

Paul became a senior counsel in 2015. His life appeared to have attained a stage
of mellowness and serenity. However, in October 2019, suddenly he became
seriously unwell. Within two months, Paul’s life ebbed away under attack from
an aggressive cancer. After the initial shock of discovering that he was afflicted
with such a grave illness, Paul’s response was entirely in keeping with his
character. He bore his unexpected illness with extraordinary faith, fortitude and
calm. We may not choose when we die, but we can choose how we meet death.
Paul did so with immense courage and acceptance. His was a life well lived to
the end.

Dormiunt in somno pacis.
SM
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ADMINISTRATIVE LAW

Certificate of naturalisation — Certiorari —
Eligibility — Appellant seeking an order
setting aside the judgment and order of
the High Court and an order of certiorari
quashing the decision of the respondent
— Whether the appellant’s application for
a certificate of naturalisation was
ineligible — [2019] IECA 285 —
14/11/2019

Jones v Minister for Justice and Equality
Registration — Cancellation — Declaratory
relief — Applicant seeking to quash notice
of cancellation — Whether the grounds
and reasons relied upon to cancel the
registration of the applicant were
identified under a legislative provision
that did not exist — [2019] IEHC 774 —
31/07/2019

Silvergrove Nursing Home Ltd v Chief
Inspector of Social Services and Health
Information and Quality Authority

Library acquisitions

Hogan, G.W., Morgan, D.G., Daly, P.
Administrative Law in Ireland (5th ed.).
Dublin: Round Hall, 2019 — M300.C5
Institute of Public Administration. Ireland
— a Directory 2020 (54th ed.). Dublin:
Institute of Public Administration, 2019 — Ref
Treverton-Jones, G., Foster, A., Hanif, S.
Disciplinary and Regulatory Proceedings
(10th ed.). London: LexisNexis, 2019 —
M303

ANIMALS

Statutory instruments

Animal health and welfare (sale or supply
of pet animals) regulations 2019 - SI
681/2019

Control of dogs (dog licensing database)
regulations 2019 - SI 683/2019

ARBITRATION

Library acquisitions

Puschmann, H. Butterworths Challenges
in Arbitration: Challenges against
Arbitrators, Awards and Enforcement in
England and Wales. London: LexisNexis,
2019 - N398

ASYLUM

Visa application — Qualifying family
member — Certiorari — Applicant seeking
order of certiorari — Whether the
respondent erred in law and/or applied
the incorrect test and/or failed to have
regard to relevant considerations in
refusing the applicant’s application for a
visa for his mother as a qualifying family
member — [2019] IEHC 883 -
23/12/2019

Agha v Minister for Justice and Equality
Asylum and immigration — Transfer to UK
under Dublin system proposed —
Applicant hiding to prevent transfer —
Refusal of claims — Application for leave
to seek judicial review — [2019] IEHC 828
-19/11/2019

A.M. (Pakistan) v International
Protection Appeals Tribunal

Asylum — Subsidiary protection —
Certiorari — Applicants seeking an order
of certiorari — Whether the respondent
failed to give adequate reasons for its
finding that, based on the country of
origin information, State protection
would be available to the applicants —
[2019] IEHC 763 - 14/11/2019

B v The International Protection Appeals
Tribunal

International protection — Irrationality —
Country of origin information — Applicant
seeking international protection —
Whether the respondent’s decision was
irrational — [2019] IEHC 767 —
14/11/2019

B v The International Protection Appeals
Tribunal

Deportation — Family life — Economic
well-being of the State — Applicants
seeking a quashing of a deportation
order — Whether the respondent erred in
concluding that no family life within the
meaning of Art.8 ECHR existed between
the first applicant and the second
applicant — [2019] IEHC 759 —

14/11/2019

Babatunda v The Minister for Justice and
Equality

Asylum — Subsidiary protection —
Certiorari — Applicant seeking an order of
certiorari — Whether the respondent
failed to give adequate reasons for its
finding that, based on the country of
origin information, State protection
would be available to the applicant —
[2019] [EHC 762 - 14/11/2019

C v The International Protection Appeals
Tribunal

International protection — Credibility —
Country of origin information — Applicant
seeking international protection —
Whether the respondent, when rejecting
the applicants” application, failed to
provide reasons that were cogent and
related to the substantive basis of the
claim [2019] IEHC 897 - 12/12/2019
E.l. v The International Protection
Appeals Tribunal

International protection — Fair
procedures — Order of certiorari —
Applicant seeking international
protection — Whether the applicant was
denied fair procedures [2019] IEHC 898
-12/12/2019

H v International Protection Appeals
Tribunal

Residence card — Revocation — Order of
certiorari — Appellant seeking to appeal
from an order of certiorari quashing the
decision of the appellant revoking the
residence card of the respondent —
Whether the trial judge failed to give
appropriate consideration to the legal
test set out in r. 6(3)(c) of the European
Communities (Free Movement of
Persons) Regulations 2015 - [2019]
IECA 335-18/12/2019

H v The Minister for Justice and Equality
Subsidiary protection — Judicial review —
Asylum seeker — Applicants seeking
subsidiary protection — Whether by
confining the right to apply for subsidiary
protection to the circumstance in which
the asylum seeker’s entitlement to
remain lawfully in the State pursuant to
s. 9(2) of the Refugee Act 1996 has
expired and a decision has been taken to
propose the deportation of the applicant
under s. 3(3) of the Immigration Act
1999, Regulation 4(1) of the 2006
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Regulations in conjunction with s. 3 of
the said Act of 1999, has the effect of
imposing a precondition or disadvantage
upon a subsidiary protection applicant
which is ultra vires Council Directive
2004/83/EC of April 29, 2004, and is
incompatible with general principles of
European Union law — [2019] IESC 75 —
31/10/2019

L v Minister for Justice

Asylum and immigration — Removal -
Removal process — Decision in light of
Chenchooliah (Case C-94/18) — [2019]
IEHC 834 -09/12/2019

Nadeem v Minister for Justice and
Equality (No.3)

Asylum — Subsidiary protection — Judicial
review — Applicant seeking judicial review
— Whether the respondent’s decision
lacks clarity — [2019] IEHC 761 —
14/11/2019

O v Minister for Justice and Equality
Asylum and immigration — Deportation
order — Chinese national — Application
for leave to seek judicial review — [2019]
IEHC 826 - 26/11/2019

Shao v Minister for Justice and Equality
Deportation order — Order of certiorari —
Revocation — Applicant seeking certiorari
of refusal to revoke deportation order —
Whether the manner in which the
respondent proceeded to refuse to
revoke the deportation order made in
respect of the applicant was unlawful
and breached fundamental principles of
fair procedures and due process — [2019]
IEHC 811 -19/11/2019

U.M. (Pakistan) v Minister for Justice
and Equality

Asylum and immigration — International
protection — Leave to remain —
Refoulement — Moot proceedings —
Application for leave to seek judicial
review — Costs — [2019] IEHC 827 -
29/11/2019

Z.1. (Georgia) and PT. v Minister for
Justice and Equality

BANKING

Summary judgment — Loan — Plenary
hearing — Applicant seeking summary
judgment against the defendant —
Whether the matter ought to be remitted
to plenary hearing — [2019] IEHC 743 -
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Allied Irish Banks Plc v McCarthy
Banking and finance — Loans —
Commercial properties — Loans for
commercial properties — Appeal against
High Court judgment for sums due to
bank — [2019] IECA 296 - 28/11/2019
Allied Irish Banks Plc v McKeown

Abuse of process — Frivolous and
vexatious proceedings — Cause of action
— Respondent seeking dismissal of
appellant’s proceedings — Whether
appellant’s proceedings were an abuse of
process — [2019] IECA 336 -
20/12/2019

Fitzsimons v Bank of Scotland Plc

Points of claim — Modular trial -
Clarification — Defendant seeking orders
in relation to points of claim delivered on
behalf of the plaintiff — Whether fresh
points of claim should be delivered on
behalf of the plaintiff — [2019] IEHC 877
-19/12/2019

Goodwin v Allied Irish Banks

Banking and finance — Loans — Failure to
make repayment — Application for
summary judgment — [2019] IEHC 841 —
06/12/2019

Havbell DAC v Hilliard

Library acquisitions

Freeman, J., McCarroll, J. The Central
Bank Acts: Annotated and Consolidated.
Ireland: Round Hall, 2019 -
N303.C5.214

Articles
Flynn, N. Expressions of interest. Law
Society Gazette 2019; (Dec): 60

Statutory instruments

Credit Union Act 1997 (regulatory
requirements) (@amendment) regulations
2019 - S1642/2019

BANKRUPTCY

Bankruptcy — Order for sale — Property —
Applicant seeking an order sanctioning
and directing the sale of property —
Whether there should be a
postponement or stay on the sale of the
property — [2019] [EHC 771 —
12/11/2019

Lehane v A.R (a discharged bankrupt No.
3040) and J.L.R.

BUILDING CONTRACTS

Library acquisitions

Hudson, A., Clay, R., Dennys, N.
Hudson’s Building and Engineering
Contracts (14th ed.). London: Sweet &
Maxwell, 2019 — N83.8

Articles

Hughes, P. Liquidated damages in the
context of terminating construction
contracts. Irish Law Times 2019; (37)
(19): 284
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CITIZENSHIP

Library acquisitions

Guild, E., Peers, S., Tomkin, J. The EU
Citizenship Directive: A Commentary
(2nd ed.). Oxford: Oxford University
Press, 2019 - M172.E95

COMMERCIAL LAW

Stay on execution — Examinership —
State aid — Respondent seeking a stay on
the execution of the principal judgment
— Whether the respondent would suffer
irreparable harm if a stay were refused —
[2019] IEHC 772 - 14/11/2019

Aer Arann v Ireland and The Minister for
Finance

Library acquisitions

Loose, P, Greenwood, P, Clutterbuck, A.
Loose and Griffiths on Liquidators (9th
ed.). Bristol: LexisNexis Jordan Publishing,
2019 - N262.5

Phillips, J.M. Higgins, I., Hanke, R. Byles
on Bills of Exchange and Cheques (30th
ed.). London: Sweet & Maxwell, 2019 —
N306.2

COMPANY LAW

Company — Revenue — Company having
claim against Revenue Commissioners —
Company struck off register of
companies — Appellant seeking orders to
allow him to pursue claim — [2019] IESC
89-12/12/2019

Gaultier v Registrar of Companies;
Gaultier v Allied Irish Banks Public Ltd
Company

Interlocutory injunction — Companies Act
1990 s. 160 - Issuance of proceedings —
Respondents seeking an interlocutory
injunction restraining the appellants from
issuing proceedings to seek reliefs under
s. 160 of the Companies Act 1990 —
Whether there was jurisdiction to restrain
the issuance of proceedings — [2019]
IESC 78 - 05/11/2019

Permanent TSB Plc v Skoczylas

Further investigation — Liquidator —
Directions — Applicants seeking
directions as to any further investigation
and analysis required to be performed by
the liquidator of the respondent in
determining the circumstances of the
support given to the respondent and of
the withdrawal of said support leading to
the company’s winding up pursuant to s.
631 of the Companies Act 2014 -
Whether the liquidator had acted
unreasonably — [2019] IEHC 769 -
13/11/2019

Sutton Castle Developments Ltd v
Companies Act

Library acquisitions

McGee, A. Shares and Share Capital
under the Companies Act 2006 (2nd ed.).
London: LexisNexis Butterworths, 2019 —
N263.5

COMPETITION LAW

Library acquisitions

Wiggers, M., Struijlaart, R., Dibbits, J.
Digital Competition Law in Europe: A
Concise Guide. The Netherlands: Kluwer
Law International, 2019 — W141

COMPROMISE

Library acquisitions

Foskett, D. Foskett on Compromise (9th
ed.). London: Sweet and Maxwell, 2020
—N388.3

CONSTITUTIONAL LAW

National Mitigation Plan — Constitutionality
— Climate Action and Low Carbon
Development Act 2015 — Appellant seeking
to challenge the National Mitigation Plan —
Whether the Plan is unconstitutional [2019]
IEHC 747 - 19/09/2019

Friends of the Irish Environment CLG v
The Government of Ireland

CONTRACT

Library acquisitions

Cartwright, J. Misrepresentation, Mistake
and Non-Disclosure (5th ed.). London:
Sweet & Maxwell, 2019 — N15.4

COPYRIGHT

Articles

Lombard, J. The concepts of caricature,
parody and pastiche — exceptions and
limitations in copyright law. Commercial
Law Practitioner 2019; (26) (10): 183

CORONERS

Library acquisitions

Matthews, P, Dolan, B., Harris, A. Jervis
on the Office and Duties of Coroners:
With Forms and Precedents (14th ed.).
London: Sweet & Maxwell - L25

Costs — Injunction — Deportation order —
Applicant seeking costs — Whether the
fact that the applicant got the benefit of
an interlocutory injunction compensated
for the absence of a causal link between
what rendered the proceedings moot and
the proceedings themselves — [2019]
IEHC 736 - 04/11/2019

B.A.L. (Democratic Republic of Congo) v
Minister for Justice and Equality

Costs — Judicial review — Removal order —
Applicant seeking costs — Whether costs
should follow the event — [2019] IEHC
735 -25/10/2019

Chenchooliah v Minister for Justice and
Equality

Costs — Discretionary jurisdiction —
Matter of public importance —
Respondent seeking the costs of the
appeal together with the costs of the
proceedings in the court below —

Whether the High Court should exercise
its discretion or accede to the application
- [2019] IEHC 778 - 17/10/2019
Environmental Protection Agency v
Deegan

Costs — Injunction — Deportation order —
Applicants seeking costs — Whether there
was an event in the Godsil v Ireland
[2015] IESC 103 sense — [2019] IEHC
737 -04/11/2019

FEN. (Malawi) v Minister for Justice and
Equality and anor

Taxation of costs — Instructions fee — Fair
hearing — Plaintiff seeking review of
taxation — Whether the Taxing Master
made an error in the quantification of
the instructions fee in his original ruling —
[2019] IEHC 881 —20/12/2019

Leech v Independent Newspapers (Ireland) Ltd
Remediation — Time — Costs — Appellant
seeking to appeal part of the order of
the High Court relating to the time
provided for the defendant to fully
remediate the site — Whether there was
any error in the time afforded to the
defendant to comply with the High Court
order — [2019] IECA 257 - 16/10/2019
Wicklow County Council v O"Reilly;
Brownfield Restoration Ireland Ltd v
Wicklow County Council

Library acquisitions

Cook, M.J., Middleton, S., Rowley, J.
Cook on Costs 2020: A Guide to Legal
Remuneration in Civil Contentious and
Non-Contentious Business. London:
LexisNexis, 2019 — L89

COURTS

Library acquisitions

Loebl, Z. Designing Online Courts: The
Future of Justice is Open to All. The
Netherlands: Kluwer Law International
2019 - 1230

Susskind, R.E. Online Courts and the
Future of Justice. Oxford: Oxford
University Press, 2019 - L 230.61

CRIMINAL LAW

Proceeds of crime — Proceeds of Crime
Act 1996 s. 3 — Plenary proceedings —
Applicant seeking orders pursuant to s. 3
of the Proceeds of Crime Act 1996 over
items scheduled to the notices of motion
— Whether the assets the subject of
these proceedings were acquired, in
whole or in part, with or in connection
with property that, directly or indirectly,
constitutes the proceeds of crime —
[2019] IEHC 753 - 25/10/2019

CAB v Power (AKA Boylan)

Sentencing — Possession of drugs with a
value of €13,000 or more — Severity of
sentence — Appellant seeking to appeal
against sentence — Whether sentence
was unduly severe — [2019] IECA 282 —
25/10/2019

DPP v Barton




Sentencing — Sexual offences — Severity
of sentence — Appellant seeking to
appeal against sentences — Whether
sentences were unduly severe —
25/11/2019 - [2019] IECA 290

DPP v Byrne

Sentencing — Theft — Consecutive
sentence — Appellant seeking to appeal
against sentence — Whether the trial
judge erred in law and fact in making the
sentence at count two consecutive to the
sentence imposed in count one — [2019]
IECA 304 - 05/12/2019

DPP v Donoghue

Sentencing — Sexual assault — Newly
discovered facts — Applicant seeking a
review of sentence - If the sentencing
judge had been aware of newly
discovered facts, would this have had a
material and important influence on the
result of the case? — [2019] IECA 267 —
14/10/2019

DPP v M (B)

Sentencing — Unlawful possession of
controlled drugs with a value of €13,000
or more — Severity of sentence —
Appellant seeking to appeal against
sentence — Whether sentence was unduly
severe — [2019] IECA 268 - 22/10/2019
DPP v Morrow

Extension of time — Fraudulent
conversion — Interests of justice —
Appellant seeking extension of time —
Whether the interests of justice would be
served by permitting an extension of
time — [2019] IECA 339-11/10/2019
DPP v O’Donoghue

Sentencing — Assault causing harm —
Undue leniency — Applicant seeking review
of sentence — Whether sentence was
unduly lenient — [2019] I[ECA 311 —
04/12/2019

DPP v O’Mahony

Crime and sentencing — Domestic
violence — Barring order — Procedural
requirements — Case stated — Domestic
Violence Act 1996 - [2019] IEHC 852 —
13/12/2019

DPP (Garda Graham Doolin) v R.K.
Sentencing — Possession of a controlled
drug — Severity of sentence — Appellant
seeking to appeal against sentence —
Whether sentence was unduly severe —
[2019] IECA 281 - 21/10/2019

DPP v Safonov

European Arrest Warrant — Surrender —
Proportionality — Applicant seeking an
order for the surrender of the respondent
— Whether the surrender of the
respondent was proportionate — [2019]
IEHC 803 - 22/11/2019

Minister for Justice v Palonka

European Arrest Warrant — Surrender —
Correspondence — Applicant seeking an
order for the surrender of the respondent
to Poland pursuant to a European Arrest
Warrant — Whether correspondence in
relation to the offences was established —
[2019] IEHC 742 - 01/11/2019
Minister for Justice and Equality v
Sosnowski

Library acquisitions

Richardson, M. Cyber Crime: Law and
Practice (2nd ed.). London: Wildy,
Simmonds and Hill Publishing 2019 — M565
Round Hall. Offences Handbook 2019.
Dublin: Round Hall, 2019 -
M500.C5.214

Articles

O’Malley, T. Sentencing guidelines, legal
transplants and an uncertain future. /rish
Criminal Law Journal 2019; (29) (2): 94

Personal injuries — Negligence — Breach
of duty — Plaintiff seeking damages —
Whether the defendant was liable to the
plaintiff in damages for personal injury —
[2019] IEHC 719 - 25/10/2019
McCarthy v Twomey

Judicial review — Damages - Liability —
Applicant seeking damages arising out of
the destruction by the respondent of a
horse owned by the applicant — Whether
the respondent was liable to pay
damages to the applicant — [2019] IEHC
717 -01/11/2019

McDonagh v Galway County Council
Damages — Misfeasance in public office —
Slander — Appellant seeking damages —
Whether the defendant abused its
powers — [2019] IEHC 724 -
31/07/2019

Murphy v The Law Society of Ireland

DATA PROTECTION

Articles
Reilly, M., Duffy, R. Protecting the personal.
The Bar Review 2019; (24) (6): 166

DEFAMATION

Disclosure — Defamation — Speculation —
Plaintiff seeking disclosure from the
respondent of information — Whether the
plaintiff's proposed claim was entirely
speculative — [2019] IEHC 854 —
18/09/2019

Blythe v The Commissioner of An Garda
Siochdna

Malicious prosecution — Defamation —
Negligent misstatement — Defendants
seeking to dismiss or strike out the claim
of the plaintiff — Whether the plaintiff's
statement of claim failed to disclose a
reasonable cause of action, was frivolous
or vexatious, was unsustainable or was
bound to fail - [2018] IEHC 838 —
26/01/2018

Griffin v Walsh

Personal injuries — Delay — Prejudice —
Plaintiff claiming personal injuries —
Whether the plaintiff had delayed
unreasonably in seeking to join the
fourth defendant to the proceedings —
[2019] IEHC 765 - 14/11/2019
Reilly v ISS Ireland Ltd

DISCOVERY

Discovery — Categories of documents —
Orders for discovery — Plaintiffs seeking
orders for discovery — Whether the High
Court should make an order for discovery
in the terms as proposed by the plaintiffs
- [2019] IEHC 720 - 01/11/2019
Comcast International Holdings
Incorporated v The Minister for Public
Enterprise

Discovery — Personal injuries proceedings
— Proportionality — Appellant seeking
discovery — Whether the respondents
discharged their onus of showing that
the discovery sought was unnecessary —
[2019] IECA 284 - 13/11/2019
McNally v Molex Ireland Ltd

Defamation — Discovery — Balance —
Defendant seeking production of an
investigation report — Whether the report
was relevant to the issues that would
arise for determination at the trial of the
action — [2019] IEHC 744 - 06/11/2019
Ryanair Ltd v Besancon

EDUCATION

Statutory instruments

Universities Act 1997 (section 54(3))
(university authorisation) order 2019 - SI
638/2019

Industrial training (sales industry) order
2019 - S1690/2019

EMPLOYMENT LAW

Judicial review — Disciplinary process —
Failure to give reasons — Applicant
seeking an order of certiorari — Whether
the decision to dismiss the applicant was
irrational and unreasonable — [2019]
IEHC 819 - 04/12/2019

C.D. v The Board of Management of a
National School

Legitimate expectation — Countervailing
factors — Paramedic course — Applicant
seeking to undertake a paramedic course
— Whether a legitimate expectation had
arisen — [2019] IEHC 716 — 22/07/2019
Elder v The Minister for Defence
Revenue — Employment — Delivery
drivers for pizza company — Whether
drivers self-employed or working under
contracts of services — [2019] IEHC 894
-20/12/2019

Karshan (Midlands) Trading as Dominos
Pizza v Revenue Commissioners
Disciplinary sanction — Bias — Legal
representation — Applicant seeking to
cancel the respondent’s directions
imposing a disciplinary sanction upon her
— Whether the respondent’s investigation
and decision-making process was flawed
and biased - [2019] I[EHC 773 -
31/07/2019

0’Shea v CORU

Library acquisitions

Bennett, D., Munkman, J. Munkman on
Employer’s Liability (17th ed.). London:
LexisNexis, 2019 — N198.1

LEGAL UPDATE

Articles

Elebert, A. Uber B.V. v Aslam: the
contract of employment in theory and in
practice. Irish Law Times 2019; (37) (19):
279

Statutory instruments

Registered employment agreement
(Dublin Bus and Bus Eireann) order 2019
-S1650/2019

Registered employment agreement
(Freshways Food Company) order 2019 —
S1661/2019

Registered employment agreement
(veterinary Ireland) order 2019 - SI
662/2019

National minimum wage order 2020 - SI
8/2020

ENVIRONMENTAL LAW

Integrated pollution prevention and
control licence — Commercial extraction
of peat — Environmental Protection
Agency Act 1992 — Appellant seeking to
carry out the commercial extraction of
peat at certain boglands — Whether the
business of peat extraction carried on
was limited to an operational area within
the 50 hectare limit — [2019] IEHC 755 -
31/07/2019

Environmental Protection Agency v
Deegan

Library acquisitions

McCracken, R., Jones, G., Pereira, J.,
Noble, D. Statutory Nuisance (4th ed.).
Haywards Heath: Bloomsbury
Professional, 2019 — N38.8

Articles

Glynn, B. Transport of waste from Ireland
to Northern Ireland in a “no deal Brexit”.
Irish Law Times 2019; (37) (19): 287

Statutory instruments

Waste management (prohibition of waste
disposal by burning) (amendment)
regulations 2019 - SI 684,/2019

Library acquisitions

Keating, A. Equity in Practice. Dublin:
Clarus Press, 2020 - N210.C5

McGhee, J., Snell, E.HT, Elliott, S. Snell’s
Equity (34th ed.). (150th anniversary
edition). London: Sweet & Maxwell,
2019 - N200

EUROPEAN UNION

Preliminary reference — Questions of EU
law — Abusive practices — Appellants
seeking a further reference to the CJEU —
Whether the answers given by the CJEU
were insufficiently clear — [2019] IESC 77
-01/11/2019

Cussens v T.G. Brosnan (Inspector of
Taxes)
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Articles

Browne, D. Francovich damages and
transposition of EU environmental law.
Irish Planning and Environmental Law
Journal 2019; (26) (3): 112

Murphy, K. Number of solicitors seeking
a ‘Brexit backstop” continues to grow.
Law Society Gazette 2019; (Dec): 18
Murphy, T. Preparing to resolve: an
overview of the bank recovery and
resolution legislation. Commercial Law
Practitioner 2019; (26) (10): 190

Statutory instruments

European Union (Eurojust) regulations
2019 - SI1637/2019

European Union (citizens” initiative)
regulations 2019 - SI 648,/2019
European Union habitats (Moyree River
System Special Area of Conservation
000057) regulations 2019 - S|

651/2019

European Union habitats (Glendree Bog
Special Area of Conservation 001912)
regulations 2019 - SI 652/2019
European Union habitats (Bandon River
Special Area of Conservation 002171)
regulations 2019 - SI 653/2019
European Union habitats (Croaghonagh
Bog Special Area of Conservation
000129) regulations 2019 - SI 654/2019
European Union habitats (Inishbofin and
Inishshark Special Area of Conservation
000278) regulations 2019 - SI 655/2019
European Union habitats (Ross Lake and
Woods Special Area of Conservation
001312) regulations 2019 - SI 656,/2019
European Union habitats (Sonnagh Bog
Special Area of Conservation 001913)
regulations 2019 - SI 657/2019
European Union habitats (Charleville
Wood Special Area of Conservation
000571) regulations 2019 - SI 658/2019
European Union habitats (Lough
Nabrickkeagh Bog Special Area of
Conservation 000634) regulations 2019
-51659/2019

European Union habitats (Split Hills and
Long Hill Esker Special Area of
Conservation 001831) regulations 2019
-51660/2019

European Union conservation of wild
birds (Inishbofin, Inishdooey and
Inishbeg Special Protection Area
004083) regulations 2019 - SI 665/2019
European Union (prospectus)
(amendment) regulations 2019 - SI
670/2019

European Union (International Labour
Organisation Work in Fishing
Convention) (working hours) regulations
2019 -S1672/2019

European Union (food and feed hygiene)
regulations 2019 - SI 674/2019
European Union (registration of persons
sailing on board passenger ships)
regulations 2019 - SI 677/2019
European Union (reporting formalities for
ships) (amendment) regulations 2019 —
S1678/2019

European Union (system of inspections
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for the safe operation of ro-ro passenger
ships and high-speed passenger craft in
regular service) regulations 2019 - SI
679/2019

European Union (value-added tax)
regulations 2019 - SI 687,/2019
European Union (cooperation between
national authorities responsible for the
enforcement of consumer protection
laws) regulations 2019 — SI 691/2019

EXTRADITION LAW

Crime and sentencing — Extradition —
Application for order — Respondent
sought for multiple serious offences
alleged to have been committed in
Switzerland - [2019] IEHC 848 —
04/12/2019

Attorney General v Matache

EU law — Deportation order —
Enforcement — Applicant seeking
revocation of deportation order —
Whether the respondent was obliged to
consider the prospective EU law position
of the applicant — [2019] IEHC 701 -
21/10/2019

L.A.l (Nigeria) and B.J. v Minister for
Justice and Equality

Crime and sentencing — Extradition —
European Arrest Warrant — Application
for surrender order — Czech Republic -
[2019] IEHC 845 - 05/12/2019
Minister for Justice and Equality v
Kubalek

European Arrest Warrant — Surrender —
Proportionality — Applicant seeking an
order for the surrender of the respondent
— Whether the surrender of the
respondent was proportionate — [2019]
IEHC 803 - 22/11/2019

Minister for Justice v Palonka

FAMILY LAW

Library acquisitions

Harper, M. International Trust and
Divorce Litigation (3rd ed.). London:
LexisNexis 2019 — N173.1

Articles
Walsh, K. Family ties. Law Society
Gazette 2019; (Dec): 34

FINANCE

Statutory instruments

Finance (Tax Appeals and Prospectus
Regulation) Act 2019 (commencement)
order 2019 - SI 671/2019

Finance Act 2019 (section 35(1))
(commencement) order 2019 = SI
688/2019

Finance Act 2019 (section 47)
(commencement) order 2019 - SI
689/2019

FISHERIES

Statutory instruments
Wild salmon and sea trout tagging
scheme (amendment) regulations 2019 —

S 669/2019

Fishing vessels (certification of deck
officers and engineer officers)
(amendment) regulations 2019 - SI
673/2019

GARDA SIOCHANA

Statutory instruments

Garda Siochana (specified ranks)
(severance programme) regulations 2019
-51668/2019

HOUSING

Articles

Elebert, A. The right to housing: a
comparison of the model in Ireland and
Portugal. Irish Law Times 2019; (37)
(20): 294

Statutory instruments

Rent pressure zone (local electoral area
of Baltinglass) order 2019 — SI 644/2019
Rent pressure zone (local electoral area
of Cobh) order 2019 - SI 645,/2019

Rent pressure zone (local electoral area
of Piltown) order 2019 - SI 646/2019
Rent pressure zone (local electoral area
of Strandhill) order 2019 - SI 647,/2019

INFORMATION
TECHNOLOGY

Library acquisitions

Armstrong, D., Hyde, D., Thomas, S.
Cyber Security: Law and Practice (2nd
ed.). London: LexisNexis, 2019 — N348.8
Smith, G.J.H. Internet Law and
Regulation (5th ed.). London: Sweet &
Maxwell, 2020 — N347.4

Fair process — Legal representation —
Disciplinary proceedings — Appellant
seeking injunction restraining disciplinary
process — Whether a fair process could
ensue without legal representation —
[2019] IESC79-11/11/2019

McKelvey v larnréd Eireann Irish Rail
Interlocutory injunction — Trade mark
infringement — Liberty to renew —
Plaintiff seeking an injunction restraining
the defendants from infringing the
plaintiff’s European Union Community
trade mark — Whether the plaintiff ought
to be given liberty to renew its
application for an interlocutory injunction
- [2017] IEHC 853 - 05/05/2017
Teamdrive Systems GMBH v Google
Ireland Ltd

Articles
Donnelly, T. Weapon of choice. Law
Society Gazette 2019; (Dec): 48

INSOLVENCY

Preliminary issue — Personal insolvency —
Unsecured creditors — Personal
insolvency practitioner bringing an

application under s. 115A of the
Personal Insolvency Act 2012 — Whether
one creditor could be considered to be in
a separate class to the other unsecured
creditors of the debtor — [2019] IEHC
752-11/11/2019

Flynn (A Debtor) Personal Insolvency
Acts

Personal insolvency — Personal
insolvency arrangement — Personal
Insolvency Act 2012 — Personal
insolvency practitioner seeking an order
pursuant to s. 115A of the Personal
Insolvency Act 2012 approving a
proposed personal insolvency
arrangement on behalf of the debtor —
Whether the arrangement proposed by
the practitioner was consistent with s.
103 (2) of the 2012 Act - [2019] IEHC
750-11/11/2019

Matthews (A Debtor) Insolvency Act

Library acquisitions

Howard, C., Hedger, B., Howard &
Hedger: Restructuring Law and Practice
(2nd ed.). London: LexisNexis, 2014 —
N312.7

INSURANCE

Third-party proceedings — Delay —
Frivolous and vexatious claims — Third
party seeking to set aside third-party
proceedings — Whether the claims
advanced in the third-party proceedings
were frivolous and vexatious and bound
to fail - [2019] IEHC 872 - 19/12/2019
Haughton v Quinns of Baltinglass Ltd

Library acquisitions

McGee, A. The Modern Law of Insurance
(4th ed.). London: LexisNexis, 2018 —
N290

Merkin, R., Hodgson, L., Tyldesley, PJ.
Colinvaux’s Law of Insurance (12th ed.).
London: Sweet & Maxwell, 2019 — N290

Articles

O’Carroll, L. The duty of disclosure in
insurance contracts — the road to hell is
paved with good faith. Irish Law Times
2019; (37) (20): 301

INTELLECTUAL
PROPERTY

Library acquisitions

Osborn, S.L. 3D Printing and Intellectual
Property. Cambridge: Cambridge
University Press, 2019 = N111

Articles
Hyland, M., Finn, V. Creative juice. Law
Society Gazette 2019; (Dec): 30

Judicial review — Naturalisation —
Rationality — Appellant seeking judicial
review — Whether the respondent’s
conclusion was irrational — [2019] IECA




LEGAL UPDATE

272 -29/10/2019

AA. v The Minister for Justice and Equality
Liberty to enter and remain in the State —
Permitted family member — Certiorari —
Applicant seeking an order of certiorari —
Whether the respondent failed to give
reasons for his refusal to grant the first
appellant a residence card as a permitted
family member of the second appellant —
[2019] IECA 328 - 19/12/2019

A.R. v The Minister for Justice and Equality
Extension of time — Judicial review —
Planning and Development Act 2000 s.
50(8) - Applicants seeking an order
granting an extension of time within
which to seek leave to bring an
application for judicial review — Whether
the circumstances that resulted in the
failure to make the application for leave
within the period provided were outside
the control of the applicants — [2018]
IEHC 829 -12/10/2018

Browne v Kerry County Council

Judicial review — Statutory inquiry —
Inadequate reasons — Applicant seeking
to challenge the manner in which the
respondent exercised its discretion —
Whether the reasons provided for the
respondent’s decision were inadequate —
[2019] IEHC 748 - 08/11/2019

Duggan v Irish Auditing and Accounting
Supervisory Authority

Judicial review — Country of origin
information — International protection —
Applicants seeking to challenge the
validity of a decision of the respondent
which dismissed their appeals against the
refusal of protection — Whether there
was a failure to consider relevant country
information — [2019] IEHC 699 —
21/10/2019

E.L. (Albania) v The International
Protection Appeals Tribunal

Judicial review — Order of mandamus —
Declaration — Applicant seeking judicial
review — Whether the respondent’s
failure to determine the review
application within a reasonable time was
in breach of the right to an effective
remedy and/or good administration as
provided by European Union law —
[2019] IEHC 895 - 09/12/219

Holland v Minister for Justice and
Equality

Judicial review — Extension of time —
Prohibition of trial — Respondent seeking
an order of prohibition to restrain further
prosecution of the criminal proceedings —
Whether there was a real risk that the
trial would be unfair — [2019] IECA 266 —
22/10/2019

H.S. v DPP

Judicial review — Family reunification —
Public policy — Applicant seeking an
order of certiorari quashing the decision
of the respondent — Whether the
respondent erred in law and acted
unreasonably and irrationally in finding
that the granting of the applicant’s
application for family reunification in
respect of his wife was precluded by

public policy — [2019] IEHC 698 -
21/10/2019

I.H. (Afghanistan) v Minister for Justice
and Equality

Leave to appeal — Judicial review — Costs
— Applicants seeking leave to appeal —
Whether there were questions of EU law
requiring appellate determination —
[2019] IEHC 704 - 22/10/2019

Khan v Minister for Justice and Equality
Judicial review — Declaratory relief — Stay
— Applicant seeking judicial review —
Whether the first respondent in making
the recommendation to the second
respondent to register a sectoral
employment order for the electrical
contracting industry breached its duties
- [2019] IEHC 873 - 15/08/2019
Naisiunta Leictreach Eireann Cuideachta Faoi
Theorainn Réthaichta v The Labour Court
Judicial review — Permission to remain —
Protection claim — Applicant seeking an
order of certiorari of the respondent’s
decision — Whether adverse credibility
findings were irrational and perverse —
[2019] IEHC 700 - 21/10/2019

N.E. (Georgia) v The International
Appeals Tribunal

Judicial review — Conviction — Road
Traffic Act 2010 — Applicants seeking an
order of certiorari quashing conviction —
Whether s. 44(10) of the Road Traffic Act
2010 is incompatible with Article 38.1 of
the Constitution — [2019] IEHC 715 -
30/102019

O’Byrne v DPP; Neville v DPP
Citizenship — Passport — Judicial review —
Applicants seeking judicial review —
Whether the respondents” opposition to
the proceedings demonstrates a
fundamental dysfunction in the
decision-making process in reckonable
residence in this case that the impugned
decision(s) should be quashed — [2019]
IEHC 764 - 14/11/2019

Puong v Minister for Foreign Affairs
Leave to appeal — Judicial review —
Immigration Act 2004 — Applicant
seeking leave to appeal — Whether there
was a benefit to the matter being
re-agitated at appellate level — [2019]
IHEC 706 - 08/10/2019

S.I. (Bangladesh) v Minister for Justice
and Equality

Leave to appeal — Judicial review —
Immigration Act 2004 s. 4 — Applicants
seeking leave to appeal — Whether the
key issues regarding the interpretation of
the Immigration Act 2004 had already
been clarified at appellate level — [2019]
IEHC 707 - 08/10/2019

Singh v Minister for Justice and Equality
Judicial review — Interlocutory relief —
Inappropriate practice — Applicants
seeking judicial review — Whether there
was an arguable case — [2019] IEHC 746
-06/11/2019

Smith v An Ceann Comhairle

Judicial review — Leave to remain — Leave
to appeal — Applicant seeking leave to
appeal — Whether the applicant raised

questions of exceptional public
importance — [2019] IEHC 728 —
21/10/2019

S.0. (Nigeria) v Minister for Justice and
Equality

LAND LAW

Library acquisitions

Wylie, J.CW., Woods, U. Irish
Conveyancing Law (4th ed.). Dublin:
Bloomsbury Professional Ltd., 2019 —
N74.C5

Francis, A. Restrictive Covenants and
Freehold Land: A Practitioner’s Guide
(5th ed.). Bristol: Jordan Publishing
Limited/LexisNexis, 2017 — N65.6

Articles

Cannon, R. Buying out the fee simple
under the Landlord and Tenant (Ground
Rents) Acts in commercial property —
some issues. Conveyancing and Property
Law Journal 2019; (24) (4): 58

LEGAL HISTORY,

Articles
Hardiman, A.-M. Lucky man. The Bar
Review 2019; (24) (6); 151

LEGAL PROFESSION

Articles

Hallissey, M. Show, don't tell. Law
Society Gazette 2019; (Dec): 26

Hand, D. Barrister fees and section 150
notices. The Bar Review 2019; (24) (6):
154

Hardiman, A.-M. Ireland’s opportunity.
The Bar Review 2019; (24) (6); 149
Kelly, O. To refer or not to refer. The Bar
Review 2019; (24) (6); 158
McDermott, M. Sligo champion. Law
Society Gazette 2019; (Dec): 42
0’Gara, C. Walk the line. Law Society
Gazette 2019; (Dec): 52

Statutory instruments

Judicial Council Act 2019
(commencement) (no. 2) order 2019 - SI
640/2019

Judicial Council Act 2019 (establishment
day) order 2019 - SI 641,/2019
Solicitors practising certificate
regulations 2019 - SI 685/2019

LEGAL SYSTEM

Library acquisitions

Greenberg, D. Jowitt, W.A., Banaszak, K.
Jowitt's Dictionary of English Law (5th ed.).
London: Sweet & Maxwell, 2019 — Ref

LOTTERY

Statutory instruments
Prize bonds (amendment) regulations
2019 - S1 643/2019

MEDICAL LAW

Library acquisitions

Madden, D. Medical Law in Ireland (4th
ed.). The Netherlands: Kluwer Law
International, 2019 - N185.C5

Statutory instruments

Misuse of drugs (prescription and control
of supply of cannabis for medical use)
(amendment) regulations 2019 - SI
649/2019

Health (out-patient charges) regulations
2019 - SI1693/2019

MORTGAGE

Possession order — Jurisdiction — Proofs
— Plaintiff seeking an order for
possession — Whether the Circuit Court
had the necessary jurisdiction to issue such
an order - [2019] IEHC 766 - 14/11/2019
Pepper Finance Corporation (Ireland) DAC v
Egan

NEGLIGENCE

Professional negligence — Liability —
Causation — Plaintiff claiming
professional negligence — Whether the
defendants were liable — [2019] IEHC
896 - 05/12/2019

Clifford v Health Service Executive
Negligence — Breach of duty — Personal
injuries — Plaintiff seeking damages —
Whether the plaintiff had established any
negligence or breach of duty on the part
of the respondent — [2018] IEHC 835 -
08/11/2018

Sienkiewicz v Wall

PARTNERSHIP LAW

Articles
Kennedy, L. Slow train coming. Law
Society Gazette 2019; (Dec): 20

PENSIONS

Library acquisitions

Hay, F, Hess, E. (His Honour Judge),
Lockett, D., Taylor, R. Pensions on Divorce:
A Practitioner's Handbook (3rd ed.).
Bristol: Jordan Publishing Ltd, 2018 —
N193.4

Statutory instruments

Public Service Pay and Pensions Act
2017 (payments to community pharmacy
contractors) regulations 2019 — S|
639/2019

Public Service Pay and Pensions Act
2017 (section 42) (payments to general
practitioners) regulations 2019 - SI
692/2019

Tort — Personal injuries — Road traffic
accident — Vehicle rolling over foot of
cyclist — Liability — [2019] IEHC 855 —
13/12/2019

Deegan v McPartlin

Personal injury — Damages — Delay —
Plaintiff seeking damages — Whether the
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defendants could get a fair trial — [2019]
IEHC770-14/11/2019

Harpur v Brogan

Personal injuries — Damages — Credible
evidence — Plaintiff seeking damages —
Whether there was credible evidence
which supported the conclusion of the
trial judge — [2019] IECA 333 -
18/12/2019

Kilgannon v Sligo County Council

Tort — Personal injuries — Judgment
already handed down in substantive
proceedings — Whether costs award
appropriate — [2019] IEHC 839 —
10/12/2019

McCarthy v Twomey

Tort — Occupiers’ liability — Personal
injury — Fall by appellant at caravan park
— Claim for damages — Appeal against
refusal of claim for breach of duty of care
—S 3 Occupiers Liability Act 1995 -
[2019] IECA 295 - 27/11/2019

White v Doherty

Library acquisitions

Exall, G., Munkman, J. Munkman and
Exall on Damages for Personal Injuries
and Death (14th ed.). London:
LexisNexis Butterworths, 2019 — N38.1
Law Reform Commission. Law Reform
Commission issues paper no. 17: Capping
damages in personal injuries actions.
Dublin: Law Reform Commission, 2019 —
L160.C5

Articles
Cooney, G. Judging personal injury awards.
The Bar Review 2019; (24) (6): 162.

PLANNING LAW

Planning and development — Wind
turbines — Application for permission to
erect — Appellants seeking leave for
judicial review — Appeal from dismissal
of application for leave — S 28 Planning
and Development Act 2000 — [2019]
IESC 90 -12/12/2019

Balz and Heubach v An Bord Pleandla
Planning and development — Planning
permission — Judicial review — Grant of
permission held invalid in earlier High
Court decision — Application for leave to
appeal — Sections 50, 50A Planning and
Development Act 2000 — [2019] IEHC
820-05/12/2019

Heather Hill Management Company v
An Bord Pleandla

Planning and development — Boundary
wall — Parties in dispute regarding
height of wall - Substantive
proceedings becoming moot — Costs —
[2019] IEHC 850 - 03/12/2019
McArdle v Carroll

Planning and development —
Renewable energy — Wind wave and
tidal test facility — Grant of foreshore
lease — Application for judicial review —
[2019] IEHC 824 - 05/12/2019

Ui Mhuirnin v Minister for Housing,
Planning and local Government
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Library acquisitions

A & L Goodbody Environmental and
Planning Law Unit. Irish Planning Law
and Practice Supplement: Irish Planning
and Development Acts 2000-2018
consolidated and annotated. Dublin:
Bloomsbury Professional, 2019 —
N96.C5

PRACTICE AND
PROCEDURE

Summary judgment — Plenary hearing —
Leasing agreement — Plaintiff seeking
summary judgment — Whether the
matter should be remitted to plenary
hearing — [2019] IEHC 758 —
13/11/2019

AIB Leasing Ltd v Quin

Amendment — Order — Liberty to file an
affidavit — First defendant seeking to
amend an order — Whether the first
defendant ought to have liberty to file
an affidavit of the second defendant for
the purposes of that issue — [2019]
IEHC 734-15/10/2019

Dully v Athlone Town Stadium
Protective Certificate — Plenary
summons — Substituted service —
Defendants seeking an order setting
aside the purported service of the
plenary summons — Whether the service
of the proceedings was covered by the
Protective Certificate — [2019] IEHC
725-11/10/2019

First Named Trust Company (Ireland)
Ltd and Pyramus Capital Partners Ltd v
Fitzgerald

Concurrent tortfeasors — Judicial review
— Removal order — Appellant seeking to
appeal against a High Court judgment —
Whether the appellant and second
respondent were concurrent tortfeasors
—[2019] IECA 273 - 30/10/2019
Gough v Hurney

Summary judgment — Fraudulent
misrepresentation — Legal
representation — Appellant seeking to
appeal High Court judgment against
him — Whether the appellant had by
fraudulent misrepresentation personally
induced the respondents to part with
large sums of money to the value of the
award or more — [2019] IESC 76 —
01/11/2019

Harlequin Property (SVG) Ltd v
O’Halloran

Summary judgment — Plenary hearing —
Bona fide defence — Appellants seeking
to set aside summary judgment —
Whether the appellants demonstrated
that there was a fair and reasonable
probability that they had a real or bona
fide defence — [2019] IECA 283 —
13/11/2019

Kelly v McNicholas

Summary judgment — Loan facility —
Recusal — Respondent seeking summary
judgment — Whether the President of
the High Court erred in law in failing to
recuse himself from engaging with the

respondent’s application for summary
judgment — [2019] IECA 324 —
18/12/2019

Launceston Property Finance
Designated Activity Company v Wright
Practice and procedure — Interlocutory
injunction — Irish dancing competition —
Rules — Whether injunction appropriate
where sought to permit entry of minor
in competition despite rules — [2017]
IEHC 856 —08/11/2017

McCarthy v An Coimisitn Le Rinci
Gaelacha

Right to a fair trial — Legislative changes
— Surrender — Appellant objecting to his
surrender — Whether legislative changes
in Poland had the effect of depriving
the appellant of the right to a fair trial
to such an extent as to oblige the Irish
courts to refuse to surrender him in
response to European arrest warrants
issued in Poland — [2019] IESC 80 —
12/11/2019

Minister for Justice and Equality v Celmer
Extension of time — Preliminary issue —
Judicial review — Appellant seeking an
order extending time to appeal —
Whether an arguable ground of appeal
had been identified — [2019] IECA 286
-14/11/2019

Munster Wireless Ltd v A judge of the
District Court

Frivolous and/or vexatious proceedings
— Bona fide cause of action — Abuse of
process — Appellant seeking to appeal
against an order striking out the
proceedings — Whether the proceedings
were frivolous and/or vexatious —
[2019] IECA 269 - 16/10/2109

Oman v Oman

Fair procedures — Isaac Wunder order —
Bound to fail — Respondents seeking an
order restraining the appellant from
issuing any further proceedings against
them in respect of lands without prior
leave being granted by the Court —
Whether the trial judge was entitled to
find the proceedings bound to fail,
vexatious and frivolous — [2019] IECA
309-17/12/2019

Udards Eitliochta na hEireann/The Irish
Aviation Authority v Monks

Library acquisitions

Biavati, P, Rasia, C. Civil Procedure in
the European Union (2nd ed.). The
Netherlands: Kluwer Law International,
2019 — N350.E9

Brennan, L., Blair, W., Jacob, R, The
Hon. Sir. Bullen and Leake and Jacob’s
Precedents of Pleadings (19th ed.).
London: Sweet & Maxwell, 2019 —
N383.Z3

Articles
Meighan, J. One-hit wunders. Law
Society Gazette 2019; (Dec): 56

PRISONS

Consultative case stated — Prosecution —

Prisons Act 2007 s. 36 — Consultative
case stated by district judge at request of
accused — In a prosecution for an offence
contrary to s. 36 of the Prisons Act 2007,
must the prosecution prove that the
governor of the prison did not give
permission for the accused to possess a
mobile phone? — [2019] IEHC 878 —
30/08/2019

DPP v Turner

Surrender — Prison sentence — Prison
conditions — Applicant seeking the
surrender of the respondent — Whether
the conditions in and management of
prisons in Lithuania gave rise to a
violation of rights — [2019] IEHC 740 -
31/10/2019

Minister for Justice and Equality v
Kacevicius

Prison conditions — Inhuman or
degrading treatment — Unenumerated
right — Appellant seeking to couple the
jurisprudence of the ECHR together with
a claim in the nature of a constitutional
tort, seeking to recover damages in Irish
law — Whether the constitutional rights
of the appellant, and in particular the
right of the person protected by Article
40.3.2° were breached in this case —
[2019] IESC 81 - 14/11/2019

Simpson v Governor of Mountjoy Prison

Articles

McLoughlin-Burke, G. “Automatic”
remission in Ireland: time for
reconsideration. Irish Criminal Law
Journal 2019; (29) (4): 105

PRIVILEGE

Library acquisitions
Passmore, C. Privilege (4th ed.). London:
Sweet & Maxwell, 2019 — N386.5

PROBATE

Wills and probate — Property — Dispute —
Family property in Kildare — Admission of
evidence — [2019] IEHC 853 -
13/12/2019

Gaggos v Cullen

Articles

Keating, A., Dr. Probate in practice.
Conveyancing and Property Law Journal
2019; (24) 3): 47 [part 1;
Conveyancing and Property Law Journal
2019; (24) (4): 71 [part 2]

SOCIAL WELFARE

Statutory instruments

Social welfare (consolidated claims,
payments and control) (amendment)
(no. 14) (carers) regulations 2019 — S|
635/2019

Social welfare (consolidated claims,
payments and control) (amendment)
(no. 15) (jobseeker’s transitional
payment) regulations 2019 - S|
636/2019

Social welfare (consolidated




supplementary welfare allowance)
(amendment) (no. 6) (assessment of
means) regulations 2019 - SI 667/2019
Social welfare (employment contributions)
regulations 2020 - SI 7/2020

SPECIFIC PERFORMANCE

Specific performance — Contract for sale
— Execution — Appellant seeking specific
performance against both respondents —
Whether the second respondent had the
financial means to complete the sale —
[2019] IECA 275 - 30/10/2019
Gibbons v Doherty

TAXATION

Case stated — Clamping release fees —
Value-added tax — Commissioner of the
Tax Appeals Commission seeking to state
a case to the High Court — Whether the
Commissioner was correct in law to
determine that clamping release fees are
not subject to value-added tax in
accordance with s. 3 of the Value-Added
Tax Consolidation Act 2010 and Article 2
of Council Directive 2006/112/EC of
November 28, 2006, on the common
system of value-added tax 0.J. L347/1
11.12.2006 - [2019] IEHC 524 -
16/07/2019

Nationwide Controlled Parking Systems
Ltd v Revenue Commissioners

Library acquisitions

Brennan, P. Tax Acts 2079. Dublin:
Bloomsbury Professional, 2019 —
M335.C5.214

Clarke, G., Lawrance, D. Clarke’s Offshore
Tax Planning 2019-20 (26th ed.).
London: LexisNexis Butterworths, 2019 —
M336.76

Redston, A. Tolley’s Yellow Tax Handbook
2079-20. London: LexisNexis
Butterworths, 2019 — M335

TRANSPORT

Library acquisitions

Sturley, M.F. The Rotterdam Rules: The
UN Convention on Contracts for the
International Carriage of Goods Wholly
or Partly by Sea (2nd ed.). London:
Sweet & Maxwell, 2020 — N337

Statutory instruments

Aviation Regulation Act 2001 (levy no.
20) regulations 2019 - SI 675/2019
Road Safety Authority (Commercial
Vehicle Roadworthiness) Act 2012
(section 45(a)) (commencement) order
2019 - S1682/2019

Disabled drivers and disabled passengers
fuel grant (@amendment) regulations
2019 - S1686/2019

Loss of opportunity — Loss of society —
Loss of earnings — Appellant claiming
loss of opportunity — Whether the sum

awarded by the Hepatitis C and HIV
Compensation Tribunal for loss of
opportunity fell short of what was fair
and reasonable — [2019] IEHC 754 -
18/10/2019

K.B. v The Minister for Health

Statutory instruments

Water Services (No. 2) Act 2013
(property vesting day) order 2019 - SI
680/2019

Bills initiated in Dail Eireann during the
period November 17, 2019, to January
17,2020

[pmb]: Private Members’ Bills are
proposals for legislation in Ireland
initiated by members of the Dail or
Seanad. Other Bills are initiated by the
Government.

Appropriation bill 2019 - Bill 102/2019
Broadcasting (amendment) (protection of
journalism) bill 2019 - Bill 106,/2019
[pmb] - Deputy David Cullinane and
Deputy Sean Crowe

Broadcasting (television licence fees
recovery) bill 2019 - Bill 90/2019 [pmb]
— Deputy Sean Sherlock

Criminal justice (money laundering and
terrorist financing) (amendment) (Cross
Border Crime Agency) bill 2019 - Bill
108/2019 [pmb] - Deputy Brendan Smith
Defence (amendment) bill 2020 - Bill
2/2020

Fiscal responsibility (amendment) bill
2019 - Bill 94/2019 [pmb] - Deputy
Martin Heydon

Health insurance (amendment) bill 2019 -
Bill 91/2019

Insurance (life assurance and life
insurance) (amendment) bill 2019 - Bill
101/2019 [pmb] — Deputy James Browne
Litter pollution (amendment) (dog litter
control) bill 2019 - Bill 95/2019 [pmb] -
Deputy Sean Crowe and Deputy Kathleen
Funchion

Migration of participating securities bill
2019 - Bill 93/2019

Misuse of drugs (amendment) bill 2019 -
Bill 97/2019 [pmb] — Deputy John Curran
Official languages (amendment) bill 2019
- Bill 104/2019

Organisation of working time (domestic
violence leave) bill 2019 - Bill 96,/2019
[pmb] — Deputy Mary Lou McDonald and
Deputy Maurice Quinlivan

Patient safety (notifiable patient safety
incidents) bill 2019 - Bill 100/2019
Public health (electronic cigarettes and
herbal cigarettes) bill 2019 - Bill 88/2019
[pmb] — Deputy Alan Farrell

Rent freeze (fair rent) bill 2019 - Bill
99/2019 [pmb] - Deputy Eoin O Broin
and Deputy Mark Ward

Sexual offences (amendment) bill 2019 -
Bill 103/2019 [pmb] - Deputy
Donnchadh O Laoghaire and Deputy
Martin Kenny

Social welfare (no. 2) bill 2019 - Bill
89/2019

Thirty-ninth amendment of the
Constitution (right to health) bill 2019 -
Bill 92/2019 [pmb] — Deputy Michael Harty
Trade union bill 2019 - Bill 107/2019
[pmb] — Deputy Mick Barry

Waste management (amendment)
(regulator) bill 2019 - Bill 98/2019 [pmb]
— Deputy David Cullinane, Deputy
Jonathan O’Brien and Deputy Mark Ward

Bills initiated in Seanad Eireann during
the period November 17, 2019, to
January 17, 2020

Civil liability (schools) bill 2019 - Bill
105/2019 [pmb] — Senator Rénan
Mullen, Senator Gerard P. Craughwell
and Senator Victor Boyhan

Criminal justice (theft and fraud
offences) (amendment) Bill 2020 - Bill
1/2020

Progress of Bill and Bills amended in Dail
Eireann during the period November 17,
2019, to January 17, 2020

Consumer insurance contracts bill 2017 —
Bill 3/2017 — Report Stage — Passed by
Dail Eireann

Criminal records (exchange of
information) bill 2019 - Bill 62/2019 —
Committee Stage

Finance bill 2019 - Bill 82/2019 -
Committee Stage — Report Stage —
Passed by Dail Eireann

Gaming and lotteries (amendment) bill
2019 - Bill 28/2019 — Report Stage —
Passed by Dail Eireann

Health insurance (amendment) bill 2019
- Bill 91/2019 — Committee Stage —
Report Stage

Housing (regulation of approved housing
bodies) bill 2019 - Bill 61,/2019 —
Committee Stage — Report Stage —
Passed by Dail Eireann

Landlord and tenant (ground rents)
(amendment) bill 2017 - Bill 116/2017 -
Committee Stage

Microbeads (prohibition) bill 2019 — Bill
41/2019 - Committee Stage

Prohibition of nuclear weapons bill 2019
- Bill 60/2019 - Report Stage — Passed
by Dail Eireann

Regulated professions (health and social
care) (amendment) bill 2019 - Bill
13/2019 - Passed by Dil Fireann

Social welfare (no. 2) bill 2019 - Bill
89/2019 — Committee Stage — Passed by
Dail Eireann

Progress of Bill and Bills amended in
Seanad Eireann during the period
November 17, 2019, to January 17, 2020
Civil law (costs in probate matters) bill
2017 - Bill 118/2017 — Committee Stage
— Report Stage — Passed by Seanad
Eireann

Consumer protection (gift vouchers) bill
2018 - Bill 142/2018 — Committee Stage
Criminal justice (rehabilitative periods) bill
2018 - Bill 141/2018 — Committee Stage
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Criminal records (exchange of
information) bill 2019 - Bill 62/2019 —
Committee Stage

Education (student and parent charter)
bill 2019 - Bill 67/2019 — Committee
Stage — Report Stage — Passed by Seanad
Eireann

Finance bill 2019 - Bill 82/2019 -
Committee Stage — Report Stage
Gaming and lotteries (amendment) bill
2019 - Bill 28/2019 — Amendments made
by the Dail - Passed by Déil Fireann
Housing (regulation of approved housing
bodies) bill 2019 - Bill 61/2019 -
Committee Stage

Judicial Appointments Commission bill
2017 - Bill 71/2017 - Report Stage
Microbeads (prohibition) bill 2019 — Bill
41/2019 - Committee Stage

Regulated professions (health and social
care) (amendment) bill 2019 - Bill
13/2019 - Committee Stage

Social welfare (no. 2) bill 2019 - Bill
89/2019 — Committee Stage — Report
Stage — Passed by Dail Eireann
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ach_and_Government/Government_Legi
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Supreme Court Determinations — Leave
to appeal granted

Published on Courts.ie — November 17,
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Bookfinders Limited v The Revenue
Commissioners [2019] IESCDET 268 —
Leave to appeal from the Court of Appeal
granted on the 14/11/2019 - (Clarke
C.J., MacMenamin J., Charleton J.)
David Cole and Liam O’Mahony v
Bernadette Cahill trading under the style
and title of B.M. Cahill and Co. [2019]
IESCDET 282 - Leave to appeal from the
Court of Appeal granted on the
27/11/2019 - (O’Donnell J.,
MacMenamin J., Charleton J.)

Director Public Prosecutions v Doherty
[2019] IESCDET 277 - Leave to appeal
from the Court of Appeal granted on the
26/11/2019 - (Clarke C.J., Dunne J.,
Irvine J.)

Director of Public Prosecutions v
McNamara [2019] IESCDET 257 - Leave
to appeal from the Court of Appeal
granted on the 19/11,/2020 - (O’Donnell
J., McKechnie J., Charleton J.)

Nolan v Sunday Newspapers Limited t/a
as The Sunday World [2019] [ESCDET
283 - Leave to appeal from the Court of
Appeal granted on the 27/11/2019
Waterford Credit Union v J & E Davy
[2019] IESCDET 278 - leave to appeal
from the Court of Appeal granted on the
26/11/2019
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LAW IN PRACTICE

Supreme appeal

What are the criteria under which leave to appeal to
the Supreme Court might be sought or granted?

Elizabeth Cogan BL

In the years since the introduction of its new appellate jurisdiction, the Supreme
Court has stated in numerous determinations that it is no longer a court
designed for the correction of error but rather one tasked with the
determination of issues of general importance. Provisions inserted into Article
34 of the Constitution provide that the Court’s appellate jurisdiction is exercised
in limited circumstances and the general appellate jurisdiction previously
exercised by it has been transferred to the Court of Appeal. Since 2014, the
default position is therefore that appeals from the High Court, and certain
decisions of other courts prescribed by law, are to be finally determined by the
Court of Appeal, save in limited circumstances.

Any appeals to the Supreme Court should, ordinarily, come from the Court of
Appeal, and it is expected that most cases will have undergone a filtering process,
limiting the scope and nature of the issues to be determined. To secure leave to
appeal to the Supreme Court, it must be established in all cases that the decision
sought to be appealed against involves a matter of general public importance or
that, in the interests of justice, it is otherwise necessary that there be such an
appeal. Where a prospective appellant however seeks leave to appeal directly to
the Supreme Court, the Court must also be satisfied that there are “exceptional
circumstances” warranting a direct appeal. To understand what these requirements
mean in practice, it is helpful to refer to the now well-known guiding principles
discussed in: Fox v Mahon [2015] IESCDET 2; Barlow v Minister for Agriculture,
Food and the Marine [2015] IESCDET 8; B.S. v Director of Public Prosecutions
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[2017] IESCDET 13; Price Waterhouse Cooper (a firm) v Quinn Insurance Ltd
(under administration) [2017] IESC 73; and, in respect of applications for leave
to appeal directly from the High Court, Wansboro v Director of Public Prosecutions
[2017] IESCDET 115.

The Supreme Court’s application of these principles is also illustrated in its many
other determinations, which can be viewed online. The Court’s inaugural annual
report for the year 2018, published in April 2019, provides a further opportunity
for analysis, including statistics indicating the rate at which the Court granted,
or refused, leave to appeal, and indicating the nature of the proceedings
concerned. The rate at which leave to appeal was granted in 2018 was just under
37%. Out of 157 applications for leave to appeal determined by the Court in
2018, 58 were granted.

The subject areas that gave rise to the largest number of applications for leave to
appeal were criminal law, immigration law, and cases involving procedural issues.
However, the highest number of determinations granting leave to appeal in 2018
arose in immigration law cases arising from judicial review proceedings (24% of
the applications granted). The second highest rate applied in cases involving
questions of statutory interpretation. The third highest was in European Union
law cases. In respect of the latter category, the Chief Justice has recently remarked
on the high percentage of cases heard by the Supreme Court that involve a
significant EU law element, including in the context of European Arrest Warrants,
and immigration and environmental issues.’

Any appeals to the Supreme Court should,

ordinarily, come from the Court of Appeal, and
it is expected that most cases will have
undergone a filtering process, limiting the
scope and nature of the issues to be
determined.



The high number of determinations granting leave in immigration law cases may
reflect, firstly, the large number of such cases brought in the State. These cases,
however, routinely require consideration of complex provisions regulating
administrative procedures, the implementation of European Union directives and
regulations, and the application of developing European Union jurisprudence on
significant matters such as citizenship rights. Furthermore, the introduction of
significant legislation in the area in recent years has given rise to applications for
leave to appeal to the Supreme Court. For example, in S.G. (Albania) v Minister
for Justice and Equality [2019] IESCDET 13, the Court determined that leave
should be granted to appeal directly from the High Court in light of the
importance of the interpretative issues decided and having regard to the general
application of the International Protection Act 2015, the implications of which
went beyond the context of the particular case.

It is also to be recalled that the right of appeal in some planning, immigration
and criminal law cases is circumscribed by a statutory requirement for the grant
of a certificate for leave to appeal by the court of trial before any appeal can be
brought. Where a certificate for leave to appeal has been refused, and an appeal
to the Court of Appeal therefore precluded, this has been recognised by the
Supreme Court as a matter that may give rise to “exceptional circumstances” for
the purposes of leave to appeal directly to the Supreme Court. Some appeals
within these categories of cases will therefore be brought directly from decisions
of the High Court, subject to the satisfaction of the relevant constitutional
requirements. In five of the 12 cases (42%) in which a direct appeal from the
High Court was permitted by the Supreme Court in 2018, the High Court had
refused to grant a certificate for an appeal. In Grace and anor v An Bord Pleandla
[2016] IESCDET 28, relating to a planning permission, the Court remarked that
“general publicimportance” is a lower standard than “point of law of exceptional
public importance”. The Court was satisfied that the impossibility of pursuing an
appeal to the Court of Appeal, in a case where the Court is satisfied that the
general constitutional threshold has been met, may in some cases provide the
appropriate “exceptional circumstances”.

However, it is important to note that the question of whether a case satisfies the
criteria for the grant of leave to appeal depends primarily on the nature of the

issues arising from the decision rather than the nature of the proceedings.

Issues of broad application

Where the issue arising from the decision is applicable across an area of law or
to a manner of decision-making, this will weigh in favour of the grant of leave.
The Court’s judgment on an issue of statutory interpretation, for example, might
affect a large number of pending and future cases. If the relevant issue or issues
can be said to affect the administration of justice generally, this will weigh in
favour of the grant of leave, and the general public importance of the issues
will be apparent.

For example, the Court granted leave to appeal in Kilty v Dunne [2019] IESCDET
7, a case regarding the question of the scope of the immunity in respect of costs
available to a District or Circuit Court judge in judicial review proceedings. Where
a case includes some issues of clear general public importance, and others that
are case specific, the Court may grant leave to pursue some grounds on appeal
but refuse leave in respect of others. In Ryan v Governor of Mountjoy Prison
[2019] IESCDET 15, a case concerning contempt in the face of the Court resulting

in imprisonment, the Supreme Court granted leave to appeal in respect of grounds

addressing fundamental questions as to the parameters of a Court’s powers in
determining an Article 40 inquiry but refused leave in respect of grounds
considered to refer to case-specific issues, noting that the Court had already

considered the general law in relation to contempt.

Potential to influence true matters of principle

Where the court below has decided the matter by the application of established
legal principles, which are not themselves the subject of challenge, it is unlikely
that the Supreme Court will grant leave to appeal. In Elektron Holdings Limited
and anor v Kenmare Property Finance Limited and anor [2019] IESCDET 43, the
applicant sought to appeal a decision of the Court of Appeal in which a decision
of the High Court to apply the rule in Hendersen and Hendersen against it was
upheld. The Supreme Court refused leave, concluding that an assessment by the
Court as to whether a point could and should have been raised before was an
assessment on the merits and one of substance rather than form. The case
therefore resolved into one that concerned the application of that overall, clear
principle in the circumstances of the case.

In B.S. v Director of Public Prosecutions [2017] IESCDET 13, the Supreme Court
determined that unless it can be said that the case has the potential to influence
true matters of principle, rather than the application of those matters of principle
to the specific facts of the case, the constitutional threshold will not be met. The
application of general principles to the facts of a particular case was considered
to be a matter of judgment, possibly a judgment on which reasonable people may
differ. The Court reiterated its raison d’étre, namely that its constitutional task
involves determining matters of general importance. It did not, however, exclude
the possibility that the way in which general principles may properly be applied
in different types of circumstances could give rise to an issue meeting the
constitutional threshold.

Clarifying the law

In cases where a proposed appeal has the potential to clarify an area of law, this
will be a factor in favour of the grant of leave to appeal. In Price Waterhouse
Cooper (a firm) v Quinn Insurance Ltd (under administration) [2017] IESC 73, the
Supreme Court was satisfied that the question of the proper application of the
principles relating to the ordering of further particulars was a matter of general
public importance. While the principles set out in the relevant case law were well
known, their application in the High Court and the Court of Appeal had led to
diametrically opposed results. The available decisions suggested uncertainty as
to the correct application of principles and the issue was considered by the
Supreme Court to be one that affects all litigation.

Even if it might be argued that relevant settled legal principles exist, where the
case concerns an issue of general importance and presents an opportunity for the

Supreme Court to add to the available jurisprudence and clarify the law, this can
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weigh in favour of the grant of leave. In Wansboro v Director of Public Prosecutions
[2017] IESCDET 115, the Court granted leave, notwithstanding the existence of
relevant settled legal principles, being satisfied, firstly, that the case involved a matter
of general public importance. An important legal question arose, namely the precise
circumstances in which orders made under legislation rendered invalid by a
declaration of unconstitutionality can continue to have effect. The proper application
of those principles in certain cases was debatable.

The Court might however consider that the determination of issues arising from the
decision of the lower court is of less utility in the sense that a further decision by the
Supreme Court is unlikely to add to the available jurisprudence. Knockacummer
Windfarm Limited v Cremins [2019] IESCDET 21 concerned the interpretation of a
contract, in which different judges in the High Court, albeit applying settled legal
principles, had applied different interpretative tools in particular scenarios leading to
different conclusions as to the interpretation of a term. The case was not found to
give rise to any real question likely to transcend its particular features. The Supreme
Court stated that while the application of very general principles to a particular type
of case may involve a matter of general public importance that transcends the issues
in the case in question, it remains the situation that the application of established
principles to the circumstances of a particular case is unlikely to add to the
jurisprudence and is therefore unlikely to give rise to an issue of general importance.
Some cases are less nuanced. In Lanigan v Central Authority, Minister for Justice and
Equality and others [2019] IESCDET 2, the applicant sought to pursue an issue as to
the constitutionality of legislation that had been scrutinised in earlier cases and its
constitutionality confirmed. The applicant was found to have failed to present any
cogent argument in support of its re-examination and leave to appeal was refused.

Determinative issues

The effect of a proposed appeal, against the particular facts and background of the
case, is also an important consideration. The case as a whole must be an appropriate
vehicle for the Court’s consideration of the point raised and the issues should have
a practical relevance to the potential outcome of the appeal. The issues will inform
the grounds in respect of which the Court will grant leave (see Director of Public
Prosecutions v O'R [2016] IESC 64; [2016] 3 IR 322). The issues giving rise to the
grant of leave to appeal must also arise from the court’s judgment. The Court will
not engage in a speculative analysis of issues not dealt with in the court below
(Attorney General v Lee [2016] IESCDET 93). Parties are not necessarily precluded
from obtaining leave where the case is moot. For example, in M.G. (a minor) v the
Director of Oberstown Children’s Detention Centre and others [2019] IESCDET 46,
the Court was satisfied that the proceedings raised an issue of general public
importance, namely the question of whether children serving custodial sentences

were entitled to the same treatment in respect of remission as adults,

notwithstanding that the detention order on foot of which the applicant had been
detained was spent. It considered the appeal to raise issues of broad application
and that the appeal provided an unusual opportunity to clarify the law. The question
fell into a category of issues that would affect a significant number of individuals
where such sentences are, in the case of children, generally of relatively short

duration.

Interests of justice

A party that has had the opportunity to have the decision of the High Court
reviewed by the Court of Appeal will have had the benefit of having been able to
put its case both at trial and on appeal. The “interests of justice” will, in the ordinary
course, be satisfied in such circumstances and, without more, a further review on
appeal to the Supreme Court will not be required (B.S. v DPP).

O’Donnell J. in Price Waterhouse Cooper (a firm) v Quinn Insurance Ltd (under
administration) [2017] IESC 73 described the interests of justice as a “residual”
category under which leave may be granted and, as a criterion, “sufficiently flexible
to respond to the demands of the individual case”.

He illustrated the term by reference to a non-exhaustive series of examples, such
as: where a point is raised in a cross appeal and it would be unjust to restrict the
party seeking to advance it notwithstanding that it is not a matter of general public
importance; where it is necessary to permit an appellant to argue a point since
otherwise determination of the issue of general public importance may not resolve
the case; and, where the point the applicant seeks to advance relates to something
that occurred for the first time in the Court of Appeal, the interests of justice being
served by permitting an appeal to the Supreme Court even though the matter was

not itself a matter of general public importance.

Leapfrog appeals

In 2018, 50 of the 157 determinations published were in respect of leapfrog
applications. The Court permitted a direct appeal in just 12 cases out of the 50
applications brought (24%). Out of three Constitutional law cases, the Court
permitted a direct appeal in two cases. Nine of the 50 applications concerned
immigration law issues arising in judicial review proceedings and the Court granted
leave to appeal in five of those cases. A further five leapfrog applications (10%)
arose in environmental or planning law cases arising in a judicial review context.
Leave to leapfrog appeal was granted in one such case. Following an appeal to the
Court of Appeal, it is reasonable to expect that the issues that might ultimately come
before the Supreme Court on a further appeal will be narrower and more focused
than in the event of a direct appeal. The fact that a case might involve a matter of
general public importance, clearly a high threshold in itself, will not suffice for the
grant of leave to appeal from the High Court directly to the Supreme Court. To do
so would deprive Article 34.5.4, which restricts direct appeals from the High Court
to cases where exceptional circumstances pertain, of its meaning. Such a direct
appeal can be permitted only where the constitutional threshold is met and
“exceptional circumstances” pertain justifying a direct appeal. In Barlow v Minister
for Agriculture, Food and Fisheries [2015] IESCDET 8, the Supreme Court provided
the following guidance in relation to exceptional circumstances:

“[...1In attempting to reach an assessment on that question the court may well have
to analyse the extent to which, on the one hand, there may be perceived to be a

disadvantage in not going through the default route of a first appeal to the Court



of Appeal and balance that against any disadvantage, whether in the context of
putting the courts and the parties to unnecessary trouble and expense or in relation
to a delay in achieving an ultimate resolution of urgent proceedings, which might
be involved by running the risk of there being two appeals. In that later context it
should be acknowledged that there will only truly be a saving of time and expense
for both the courts and the parties, if it is likely that there will be a second appeal
irrespective of the decision of the Court of Appeal”.

The Court’s determinations indicate that the further away the case is from a ‘single
issue case’, the greater the potential for the impairment of the appellate process.
Even if a case concerns only a small number of issues, these issues may be refined
by the appeal process, rendering a second appeal, if one is justified, more likely to
be able to focus on the key issues (Fox v Mahon [2015] IESCDET 2). If, however, a
further appeal to the Supreme Court is likely following any determination of the
matter by the Court of Appeal, and the appeal is likely to “look the same”, while
the Court has recognised that there will always be value in obtaining the views of
the Court of Appeal, this is a factor that may weigh against the presumption in
favour of an appeal to the Court of Appeal.

The factors to be considered in assessing the suitability of a case for a leapfrog
appeal were given detailed consideration in Wansboro v Director of Public
Prosecutions and anor [2017] IESCDET 115. A starting point is a consideration of

the advantages of an intermediate appeal. Certain factors, while not decisive,
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pointed in favour of allowing a direct appeal, potentially counterbalancing the
presumption in favour of an appeal to the Court of Appeal, including: costs (where
the advantages of an intermediate appeal are minimal); speed; effect on other cases;
and, the question of whether the issue of general public importance might fall away
or continue to be live following an appeal to the Court of Appeal.

Overarching constitutional task

Parties considering the prospects of a potential application for leave to appeal to
the Supreme Court are required to be mindful of the constitutional architecture now
in place, particularly the Supreme Court’s repeated statements that it is not a court
for the correction of error. Most cases will be considered to be finally determined
where the Court of Appeal has fulfilled its function.

The considerations that distinguish applications giving rise to leave from those that
do not can appear nuanced, such as where the decision sought to be appealed
involves apparently settled legal principles. Subtle differences in the facts of such
cases have separated those cases in which leave was granted from those in which it
has been refused.
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‘ LAW IN PRACTICE

The trial of
children in
the Central
Criminal
Court

Dr Miriam Delahunt BL

In the 2019 trial of Boy A and Boy B for the murder of 14-year-old Ana Kriégel
in May 2018, both accused were 13 years of age at the time and lived in the same
area as the victim. All three knew each other. There appeared to be no answer to
the question as to why Ana Kriégel was killed. Both boys were charged with her

murder and Boy A was also charged with aggravated sexual assault.

Pre-trial considerations

One of the notable aspects of the trial was how swiftly it took place. The Courts
Service Annual Report indicates that waiting times in the Central Criminal Court
are, on average, 11 months and that “earlier dates are made available for trials
involving child and other vulnerable witnesses”.2 This figure does not allow for
time spent in the District Court for service of the Book of Evidence. In this
jurisdiction, the issues regarding delay for hearings of accused children have been
comprehensively examined in the case of RD v DPP.2 Domestic* and international

legislation® requires that there is no delay when it comes to matters involving the
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TRANSPARENCY

trial of children. Nonetheless, it is remarkable that the trial of Boy A and Boy B
took place so promptly, considering the scale of the prosecution evidence.® In
addition, and quite crucially, an experienced trial judge was assigned to the trial
in advance and thus was able to deal with pre-trial matters’ and to anticipate any

issues that might arise, thus ensuring the smooth running of the trial.

In addition, and quite crucially, an
experienced trial judge was assigned to
the trial in advance and thus was able
to deal with pre-trial matters and to
anticipate any issues that might arise,
thus ensuring the smooth running of
the trial.

During the trial

On the first day of the trial, when the defendants were arraigned, a parent sat in
the dock with each of them. From then on, both Boy A and Boy B sat in the body
of the court separate to each other, and each accompanied by parents and family.?
In accordance with the Children Act 2001, the courtroom became the Children’s

Court for the duration of the trial. The defendants were accompanied by their



parents at all times,® counsel and the judge did not wear robes, '° the proceedings
were held in camera," and reporting restrictions'? were in place, augmented by
an order of the court making any violation not only punishable under the Children
Act 2001, but also under contempt of court proceedings.

The court initially sat from 10.45am until 1.00pm, and from 2.00pm until 4.15pm,
with a 15-minute break in the morning and afternoon to assist the participation
of the accused. The trial timetable was later revised so that the court sat only in
the morning to ensure the well-being of the defendants. The ability of accused
children to comprehensively participate in criminal proceedings was one of the
significant aspects of the European Court of Human Rights (ECtHR) judgment
of Venables and Thompson v UK."> The ECtHR stated that while there had been
no violation of Article 3,'* the manner in which the trial was run and the difficulties
that the accused faced' meant that they had not been able to fully participate
in the trial process and, therefore, there had been a violation of their right to a
fair trial under Art. 6 of the Convention.'® The right to be heard and to participate
is also embodied in s. 96 of the Children Act 2001." The emphasis on participation
and the minimisation of factors that might increase the anxiety for the accused
was of paramount importance in the trial of Boy A and Boy B. While the trial was
held in camera, the restriction in terms of persons able to enter the courtroom
was rigorously observed each day. In addition, when both accused, who were on
bail, left the courtroom for breaks and lunchtimes, they went to separate rooms
close to the court, which had controlled access, allowing for greater privacy and
preventing them from coming into contact with persons in any other court.’® They
were also afforded special access to the court building itself so that they did not
have to use the public entrance. Apart from this, however, there was little to
distinguish the trial from that of any other taking place in the Central Criminal

Court before a jury, with all the usual rules of evidence.

Evidence and sentencing
As the evidence was placed before the jury, it became apparent that the gardai

had put considerable care into the manner of the investigation. The searches of
the homes of Boy A and Boy B were carried out by gardai who had arrived in plain
clothes in unmarked rental cars rather than patrol cars. Any evidence gathered
was taken from the defendants” houses in evidence bags that were then put into
black plastic bags to disguise them. In accordance with the Children Act 2001,
a parent or guardian was present throughout the questioning. But in addition,
and in line with s. 55 of the Children Act 2001,% other efforts were made by An
Garda Siochana to take into account the youth of both accused. While Boy A was
questioned in two different garda stations, the same member in charge was
present so that there would be a familiarity with the personnel responsible for
protecting his rights in custody. There were no other prisoners held in the garda
stations during that time and, instead of staying in a cell, a room was cleared and
camp beds installed to allow the defendant and his appropriate adult to stay in
accommodation that was not a conventional garda station custody cell. The
defendants were given early warnings to seek legal advice prior to the arrests.
The arrests were carried out by arrangement with their respective legal advisors
whereby the boys presented at the garda stations for that purpose. In addition,
any breaks during questioning were taken in a separate room with no gardai
present. The detention times were in accordance with the usual legislation and
extended as per appropriate applications. Medical practitioners were called when

required to resolve any health concerns.

Throughout the trial, the evidence was presented in a form that allowed the jury
to follow a significant amount of information in as clear a manner as possible.
Geraldine Kriégel, Ana Kriégel's mother, gave evidence first, which allowed the
personality of Ana Kriégel to be present throughout the trial. When witnesses
gave their testimony, the relevant required proofs (such as proof of warrants and
chains of evidence), were dealt with separately, allowing the jury to follow the
evidence more logically. CCTV evidence showing the movements of Ana Kriégel
and the boys on the day of her death was presented in a single video format,
which consolidated the timelines from all of the CCTV that had been gathered
from various locations, and which were simultaneously shown on maps. A 3D
computer model video of the house where she had been murdered and ultimately
found was also presented to the court, placing the crime in context in
circumstances where the condition of the derelict house was such that a jury visit
would have been unsafe.

The defendants were accompanied by
their parents at all times, counsel and the
Jjudge did not wear robes, the proceedings
were held in camera, and reporting
restrictions were in place, augmented by
an order of the court making any
violation not only punishable under the
Children Act 2001, but also under
contempt of court proceedings.

Boy A and Boy B were permitted to be absent from the courtroom for the testimony
of Prof. Marie Cassidy, who carried out the post mortem on Ana Kriégel. Instead,
one parent stayed with each accused outside while the other parent stayed in the
courtroom. There was no pressing requirement for the boys to hear the details of
the injuries sustained by Ana Kriégel, but a parent was present to instruct counsel
if necessary. If the accused were ultimately found not guilty, it would have been
difficult, retrospectively, to justify them having to listen to this testimony.
Ultimately, after hearing all the evidence and after deliberating for over 14 hours,
on June 18, 2019, the jury found both accused guilty on all charges.

Sentences were handed down on November 5, 2019. Boy A was sentenced to life
with a review after 12 years for the murder of Ana Kriégel. He was also
concurrently sentenced to eight years in respect of the aggravated sexual assault.
In addition, he was placed on the sex offenders register. Boy B was sentenced to
15 years for murder with a review after eight years. The trial judge also ordered
probation and other reports to be prepared every two years for the benefit of the
reviewing court, from when the teenage boys leave Oberstown detention centre

at 18 years of age to continue their sentences in adult prison.

Significant issues arising from an unusual case
The criminal legal system, mercifully, has not often had to deal with the trial of a
child committing murder in this jurisdiction. However, such cases require both

legal counsel and the judiciary to wrestle with difficult issues in the absence of
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specific legislative and procedural guidance. These include extraordinary media
coverage, the impact of social media on the trial, and also sentencing issues
following either a plea of guilty?' or a guilty verdict.?? In other cases, the accused
may have transitioned from being a child (at the time of commission of the
offence) to an adult before the trial,”® thereby losing the advantages of the
appropriate provisions of the Children Act 2001. The issues relating to the
transitioning of a child to an adult while the case moves through the criminal
justice system, and the inability of the system to facilitate the characteristics of
such an accused, have been highlighted recently by Simons J. in the case of DPP
v TG.** The impact of the transition has also been noted by the Supreme Court
judgment of BF v DPP,? where Geoghegan J. stated:

“A trial of an adult in respect of an offence which he committed as a child, and
particularly a sexual offence, takes on a wholly different character from a trial of

a child who has committed such offences while a child”.?®

Lifelong anonymity orders were granted in the case of Boy A and Boy B when
they were sentenced. This does not preclude the possibility of challenges to these
orders at some future date, as has happened, as recently as March 2019, in the
case of the boys convicted of the murder of James Bulger.?’ In respect of the
most recent deliberate violation of the lifelong anonymity orders in that case, the
English case of Wixted® indicates that these issues could arise in this jurisdiction
in the future.

General sentencing provisions for children in this jurisdiction are contained in
section 96 of the Children Act 2001.% However, the lack of precedent, as well as
the gap in legislation, in respect of possible sentencing provisions for children
tried in the Central Criminal Court, was highlighted in the legal argument
preceding the sentencing. This focused on a review option, which is not available
in the case of adult sentencing since the Supreme Court decision in DPP v Finn.*
There is also a marked difference between “detention” and “custodial” sentences.
A suspended sentence can only be given in relation to a custodial sentence. As
children can only be “detained” and not given a custodial sentence, any suspended
sentence can only take place after the person convicted turns 18 and a review of

the sentence has taken place.

A high level of ingenuity and flexibility
was employed at the trial of Boy A and
Boy B so that the accused could
participate and be given a fair trial.
What was also apparent was a dynamic
and focused approach so that the
running of the trial and the welfare of
the boys was central.

Ominously, an attempted murder in Din Laoghaire involving a 17-year-old
accused (15 years of age at the time of the offence) also came before the Central
Criminal Court in November 2019.3' The accused was sentenced to 11 years, to

be reviewed in five years, when the balance may be suspended in whole, or in

part, as the court sees fit. The requirement for review long term may be of
assistance in ensuring that a younger person will benefit more immediately from
frequent supervision as they mature. The case is under appeal by the DPP at
present and a prompt hearing is anticipated.

The Irish Penal Reform Trust has recently highlighted the gulf that exists between
the provisions for a person who is under the age of 18 and those for a person
who is sentenced as an 18 year old. The social benefits of dealing with 18 to 24
year olds in a different manner in the criminal justice system are clear.? In addition,
the issues are not confined to age and can often involve mental health difficulties,
as noted in the aftermath of the Din Laoghaire sentence and the Ana Kriégel
case.® An unusual provision, section 72 of the Children Act 2001, obliges District
Court judges to participate in any relevant course of training or education that
may be required by the President of the District Court before “transacting
business” in the Children’s Court. Section 17 of the Judicial Council Act 2019
obliges the Council to establish a Judicial Studies Committee facilitating the
training and education of judges with regard to their functions.> It is hoped that
greater transparency and organisation in respect of the training of judges will
result. It is unfortunate that the equivalent of the Equal Treatment Bench Book
for judges in England and Wales,* and the Youth Court Bench Book,* both of
which are freely available online, are not as accessible in this jurisdiction as they
could facilitate a consistency of approach across the jurisdiction. Perhaps this

issue will be addressed in the sentencing guidelines, which are imminent.*”

A dynamic and focused approach

A high level of ingenuity and flexibility was employed at the trial of Boy A and
Boy B so that the accused could participate and be given a fair trial. What was
also apparent was a dynamic and focused approach so that the running of the
trial and the welfare of the boys was central. The first week of the trial was
hampered by incorrect reporting on the part of certain media organisations, which
could have led to the jury being prejudiced or to the identification of the accused
and/or other parties entitled to anonymity. At the end of the first week, the trial
judge revised a decision to place a moratorium on all reporting for the duration
of the trial and instead ruled to exclude one outlet from reporting for the duration
of the trial. The amount of time spent dealing with these issues, particularly in
the first week, was considerable. Throughout the proceedings, the trial judge
maintained a consistent vigilance to ensure that media coverage would not impact
on the rights of the accused to a fair trial, or on their welfare. For instance, when
an application was made to increase the number of journalists physically allowed
to sit in the sentencing courtroom (provision had previously been made for the
majority of journalists to view the proceedings via videolink from an adjoining
courtroom with five journalists permitted to sit in the sentencing courtroom
itself),?® the Court refused the application on the basis that the welfare of the
accused was his primary concern, a decision underpinned by international law as
adopted in this jurisdiction.>

While clearly capable of dealing with novel issues that arise during trials such as
this, the judiciary deserves greater assistance in terms of legislative clarity as
regards sentencing, as well as reporting and social media issues, where children
are concerned. It is not reasonable to expect courts to deal with issues on an ad
hoc basis, without legislative assistance or procedural guidance. The fact that they
do it consistently well is insufficient reason for the legislative shortfalls in the

system to be overlooked.
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LAW IN PRACTICE

Social media,
privacy and
evidence

The use of images or other information gleaned from a social media account to contradict a
personal injury claim in the courts creates a number of issues around privacy and
confidentiality, many of which have not yet been considered by the courts here.

s. Michael O’Doherty BL

Introduction

The current topicality of unmeritorious personal injuries claims, in which the accuracy
of a claimant’s description of their injuries is cast into doubt by the production of
contradictory evidence from social media, raises several interesting questions in
respect of the manner in which such evidence is introduced. In a typical scenario, a
claimant, purporting to be the victim of some form of accident, attests to the impact
of the injuries they sustained on their quality of life, usually to include reduced
mobility, constant pain and/or an inability to pursue a previously favoured pastime.
The claim fails, however, when their sworn testimony is contradicted by evidence
adduced by the opposing party, often in the form of photographs that reveal them
to be lifting heavy objects, performing strenuous dance routines, or taking part in
athletic activities.

In some cases, such evidence will be widely available, as the photograph may have
appeared in the press, or on an organisation’s website, and can be located by the
input of the claimant’s name into an internet search engine. In an increasing number
of cases, however, the material is obtained from social media, most commonly the

claimant’s own account. Such material may exist in one of three circumstances:
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B it may be publicly available by being visible on the public part of the person’s
social media profile;

M if a photograph was taken by someone else,’ or includes someone else, then
that third party may well have uploaded it to their own social media account; or,

M it may be in the ‘private” section of the person’s social media account, and
theoretically unavailable other than to their social media ‘friends’.

The core issues

Three issues arise in respect of the adducing of such material:

1. Is evidence gleaned from the public section of a claimant’s public social media
account generally admissible, and can the opposing party simply produce the
evidence to contradict sworn testimony of the claimant, without the requirement
to notify them of their intention?

2. Does the fact that such material is concealed behind the user’s privacy settings
alter the answer to the previous question?

3. Can a claimant be ordered to discover material from the private section of their
social media account on the basis that it may be relevant and necessary, even if
the applicant has no evidence that such material exists?

Right to privacy for social media users

A preliminary issue, central to much of the discussion on this subject, is the right to
privacy in this jurisdiction. While the right attracts Constitutional protection under
Article 40.3.1, it is not an unqualified right.? This is especially true when privacy is
claimed so as to conceal behaviour of an unlawful nature.> Most significant of all,
perhaps, is that privacy as a legal right, and the “privacy” settings of a social media

account,* are two entirely different concepts and, as set out in the case law, they



should not be confused with each other. Alternatively, confidentiality may also
be advanced as a bar to such material being adduced as evidence. It does not
exist as a right in the manner of privilege, for example, but instead will be
recognised by the court only where the interests of justice require it.° If we
accept a broad definition of confidentiality to be that the person in possession
of the information did not intend it to be broadcast publicly, such a claim is
naturally problematic in respect of a publication on social media. Even if
concealed behind privacy settings, it is nonetheless made available to possibly
hundreds of Facebook ‘friends’, and so it is difficult to assert that it could be
considered to possess the requisite degree of confidentiality.

The three questions posed above have rarely been considered by the courts in
this jurisdiction. Anecdotal evidence, however, suggests that such material is
routinely introduced by an opposing party in personal injures claims to
contradict the testimony of a claimant, without any requirement to reveal the
manner in which such evidence was obtained.

The courts” willingness to allow such evidence to be adduced is perhaps a
reflection of a lack of challenge to it being made on behalf of the claimant. This
may reflect either a failure to appreciate the issues at play, or a benign
acceptance that the ‘game is up’.

These issues have been the subject of some debate in other jurisdictions and

are discussed below.

General admissibility of photographic evidence from publicly
accessible social media profiles

The initial question of admissibility can be disposed of relatively swiftly. For
such evidence to be admissible, it must firstly be relevant,® and there would
seem little question but that material that potentially contradicts the extent of
injuries suffered by a claimant would meet this test.

Section 45 of the Courts and Court Officers Act 1995 requires parties to personal
injuries actions to disclose certain specified categories of information, including
copies of expert reports and the names of witnesses, but does not require them
to disclose evidence from social media. There would seem, therefore, to be no
practical bar to a defendant who is in possession of such material simply
confronting a claimant with it during cross-examination. Furthermore, there is
no published report in this jurisdiction of a claimant either enquiring about how
the material was obtained, or of raising an objection either as to its authenticity’
or the right of the defendant to adduce it into evidence.

If the material was publicly available, no issue would seem to arise in respect of
any right to privacy on behalf of the claimant. This is particularly true if they
had placed the material on a publicly accessible part of their social media
account, as any attempt by the plaintiff to assert a claim in privacy or breach of
copyright, having already chosen to make the material potentially available to
over two billion Facebook users, would appear doomed to failure.®

In a rare published decision on the subject, albeit very briefly, the High Court in
Gervin v MIBP rejected the complainant’s submission that photographs on her
Facebook page, which contradicted her testimony as to the extent of her
injuries, had been obtained in breach of her privacy. The Court rejected this for
the simple reason that she did not have a privacy restriction on her Facebook
account at the relevant time.' It is unclear whether the Court would have held
that her right to privacy would have been breached if such a privacy restriction

had been in place.

LAW IN PRACTICE

“I should say that anyone who uses
Facebook does so at his or her peril.
There is no guarantee that any
comments posted to be viewed by
friends will only be seen by those
friends. Furthermore, it is difficult to
see how information can remain
confidential if a Facebook user shares it
with all his friends and yet no control is
placed on the further dissemination of
that information by those friends.”

Admissibility of material concealed by a user’s privacy settings

What of material, however, that is hidden behind the privacy ‘wall” of the subject’s
Facebook account, ostensibly to be viewed by only a few hundred Facebook “friends’
and not otherwise available? This is where the issue becomes more complex. In these
circumstances, the party seeking to rely on the material is faced with one of two
choices. They may apply to the court for an order for discovery of material that they
believe to be hidden behind the privacy settings. This issue is considered below.
Alternatively, such party may already have obtained the material either via a third
party who was a ‘friend” of the claimant, or by requesting that they be added as a
‘friend” of the party whose material they are seeking and, subject to them being so
added, the material then becoming available to them. Having now come into
possession of this ostensibly ‘private” material, is the defendant simply allowed to
present it to rebut the claimant’s testimony?

While these questions do not appear to have been ventilated in the courts in this
jurisdiction, a recent decision of the Workplace Relations Commission (WRC) is of
interest. In A Sales Assistant v A Grocery Retailer," the adjudicating officer was
required to consider comments that had been made by the complainant on a
Facebook group, which was open only to fellow union members, and which were
the subject of disciplinary action by the respondent. The complainant submitted
that those comments, which were acquired by the respondent from a different
member of the Facebook group, should have been considered private, but the
Adjudicator held otherwise.'? The Commission held that it was “naive” of the group’s
members to think that anything posted to the group page could be private, because
“as a group with 43 members posting to a Facebook page, there is no prospect that
the information could be contained in the group”. While the members may have
aspired to privacy, in reality, the information was posted on the worldwide web."
Of note also is the decision of the Northern Ireland High Court in Martin and ors v
Gabriele Giambrone P/A Giambrone and Law.' The plaintiffs had obtained a
Mareva injunction against the defendant solicitors, and sought to make use of
comments made by the defendant on his Facebook page, which they considered to
be relevant to the proceedings.'” The defendant applied to have the evidence
excluded on the basis that the comments were visible only to his Facebook “friends’.
In refusing the application, the Court gave little credence to the belief that such
postings on social media could be considered confidential, and made a general

statement about the dangers of posting material on social media that might be
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detrimental to any arguments that person might seek to advance in court:

“I should say that anyone who uses Facebook does so at his or her peril. There is no
guarantee that any comments posted to be viewed by friends will only be seen by
those friends. Furthermore, it is difficult to see how information can remain
confidential if a Facebook user shares it with all his friends and yet no control is

placed on the further dissemination of that information by those friends”.'®

It should be noted that it is unclear how the plaintiffs came into possession of the
comments in the first place, i.e., whether they were publicly available at some stage
but subsequently hidden behind a privacy setting, or deleted altogether. As already
stated, the courts in this jurisdiction seem not to generally enquire as to the
provenance of such material, although they would presumably do so were its
authenticity to be called into question by the claimant.

Would a “friend request’, however, designed purely to gain access to the private
section of the claimant’s social media account, render any evidence subsequently
adduced as inadmissible? And does the answer to that question vary depending on
whether the opposing party set up a fake account with the intention of being added
as a ‘friend” so as to gain access to the claimant’s account? While it may be
considered unethical for a legal practitioner to set up such an account, it is unclear

as to whether the courts would refuse to admit evidence obtained in this manner.

Discoverability of such material

The discussion thus far is predicated on a party already being in possession of the
material with which they seek to expose the questionable nature of the claimant’s
evidence. More complex again is a request to discover the private section of a party’s
social media profile, on the basis that there may be material of relevance concealed
behind the privacy settings, and the degree to which the party seeking such
discovery will be required to demonstrate that their request amounts to little more
than the oft-criticised “fishing expedition’.

In such cases, the application may take the form of a request for discovery from the
party that created the material, or alternatively a request for non-party discovery
from the social media platform that hosts it. The traditional test of whether such
material is relevant and necessary will be engaged, and the plaintiff may attempt to
resist discovery on the basis that such matter is private or confidential. As regards
obtaining the material from the social media platform, i.e., a non-party, the test'” is
similar to that for inter-parties discovery, although it is likely that the applicant will
be put on stricter proof as to the likelihood that the non-party is in possession of
the requested material.

In the courts of the US and Canada, this has been the subject of several interesting,
and sometimes contradictory, decisions. In Murphy v Perger'® the Supreme Court
of Ontario considered an application for discovery of photographs that were available
only to Facebook friends of the plaintiff, who had brought proceedings for personal
injuries arising out of a road traffic accident. The court held that, as the plaintiff
had photographs on the publicly accessible portion of her profile that were relevant
to proceedings, it was reasonable to infer that relevant photographs were also posted
in the private part of her account.” The Court refused to accept the plaintiff’s
assertion of a right to privacy over the material. It held that the fact that the plaintiff
had 366 Facebook ‘friends’, to whom the material was available without restriction,

meant that she could not be held to have a reasonable expectation of privacy.?

In Leduc v Roman,? the only visible element on the public part of the claimant’s
publicly accessible page was their name and profile photograph. The Ontario
Superior Court of Justice nonetheless allowed the defendant’s discovery application,
holding that the public and private section of a Facebook profile should be treated
in the same manner, and that a party is required to discover any material that is
relevant to the proceedings: “To permit a party claiming very substantial damages
for loss of enjoyment of life to hide behind self-set privacy controls on a website,
the primary purpose of which is to enable people to share information about how
they lead their social lives, risks depriving the opposite party of access to material
that may be relevant to ensuring a fair trial”.2

A different decision, however, was arrived at by the Ontario Superior Court in Stewart
v Kempster.> The plaintiff had 139 Facebook friends, but the court took the view
that the exclusion of approximately a billion Facebook users from viewing her
photographs was evidence that “she has a real privacy interest in the content of her
Facebook account”.?* The Court concluded by drawing an analogy between the
discovery sought of electronic material, and its pre-internet age equivalent of people
communicating by letter: “It is unimaginable that a defendant would have demanded
that a plaintiff disclose copies of all personal letters written since the accident, in the
hope that there might be some information contained therein relevant to the
plaintiff's claim for non-pecuniary damages. The shocking intrusiveness of such a

request is obvious”.>

Alternative remedies

Where the courts have held that no right to privacy was engaged in respect of
material on a person’s Facebook profile, the usual decision has been to order the
plaintiff to discover any material that is relevant to their claim of having sustained
the injuries complained of.? In some cases, however, courts have gone even further
by ordering that the defendant be provided with the log-in details required to access
the plaintiff's Facebook account, so that they can search for any relevant material
themselves.?” In one instance,? the trial judge, frustrated at the slow pace at which
inter-party discovery was taking place, suggested that he himself create a Facebook
account, request that the plaintiffs add him as friend “for the sole purpose of
reviewing photographs and related comments in camera, he will promptly review
and disseminate any relevant information to the parties. The Magistrate Judge will
then close this Facebook account”.?

The US courts have likewise held that it is acceptable for law enforcement authorities
to gain access to the private section of a party’s Facebook page by obtaining the
material from a Facebook “friend” of the subject, who was willing to co-operate with
the authorities by providing them with the material *® The United States District
Court held that “[the plaintiff's] legitimate expectation of privacy ended when he
disseminated posts to his “friends” because those “friends’ were free to use the
information however they wanted — including sharing it with the Government”.

Conclusion

Given the fact that privacy is a constitutionally protected right in this jurisdiction, it
is perhaps surprising that the above issues remain unventilated here. It may well be
that a superior court will pass judgment and find that the interests of justice clearly
dictate that such material, when it appears to contradict sworn testimony, cannot
be protected by any claims to privacy. The attitude of the WRC in A Sales Assistant

v A Grocery Retailer, and the common attitude of the courts in other jurisdictions,



seems to be that a claimant gives up the right to assert any privacy over material
that is voluntarily placed on their social media account. And in those circumstances,
the manner in which the opposing party may have obtained such material is of no
great concern to the court. But the question of whether discovery of the private
section of a claimant’s Facebook account would be permitted remains an
unanswered one, as would the court’s attitude towards material that has been

LAW IN PRACTICE

obtained by the opposing party in a manner that may be less than ethical. It is surely

only a matter of time before these issues will be determined by an Irish court.

Michael O'Doherty BL is the author of the forthcoming book Internet Law,

to be published by Bloomsbury Professional in spring 2020.
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CLOSING ARGUMENT

Fighting for fair pay

It is past time that the Government restored the fee levels of barristers who carry out work

on behalf of the State.

Seamus Clarke SC
Chairman, Criminal State Bar Committee

In April 2019, the Government and the Irish Medical Organisation (IMO)
announced details of a negotiated agreement to invest in general practice and
embark on a phased restoration of professional fees paid to GPs under the
General Medical Card Scheme, which had been cut during the height of the
financial crisis. Several months on from this Government decision, no
commitment has been given to reverse the cuts that were applied to barristers.
Why is this?

For the past four years, since March 2016, representatives of the Council have
actively participated in making submissions, attending meetings, exchanging
correspondence and participating in consultation processes to address
professional fee levels paid to barristers for the services they provide. This
occurred against the backdrop of fee cuts ranging in the order of 28.5%-69%
that were applied amidst the financial crisis.

The primary agencies of the State who engage the services of barristers include
the Director of Public Prosecutions, the Department of Justice and Equality,
Criminal Legal Aid (for accused persons), the Legal Aid Board (civil legal aid),
and the office of the Attorney General.

While the cuts applied under the Financial Emergency Measures in the Public
Interest (FEMPI) Act did not strictly apply to barristers, each agency imposed
cuts to the professional fees paid to barristers that amounted to the equivalent
of FEMPI, and beyond.

Strong case
The outcome of discussions with each of the State agencies concerned has

indicated that a strong case has been made by the Council to justify the
reversal of cuts imposed during the financial crisis. In the case of the Office of
the Director of Public Prosecutions, all parties are in unequivocal agreement
that the ongoing flexibility being delivered by barristers is considered
comparable to the flexibility delivered by other groups to justify the reversing
of cuts imposed during the financial emergency.

However, each State agency is dependent on the provision of an increase in
their annual budget allocation and accompanying sanction by the Department
of Public Expenditure and Reform (DPER) to unwind the cuts to the

professional fees of barristers they engage.
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Restoration of pay is already well

underway for both civil and public
servants, State solicitors (who are

independent contractors and have
already had a restoration of 5.5%
applied in respect of payments to

them), and the judiciary.

During a meeting between representatives of The Bar of Ireland and
officials from the DPER in November 2017, officials clearly and
unequivocally advised that the professional fees of barristers could not be
dealt with in isolation from the FEMPI process and other groups of
contractors who were also seeking restoration of their fees.

It is therefore incomprehensible to representatives of the Council of The
Bar of Ireland why, despite an agreement having been reached with general
medical practitioners in April 2019, that an equivalent process of pay
restoration has not commenced in respect of barristers” professional fees.
Restoration of pay is already well underway for both civil and public
servants, State solicitors (who are independent contractors and have
already had a restoration of 5.5% applied in respect of payments to them),
and the judiciary. This is only right.

The Council takes no issue with restoration of pay for other groups, all of
whose cases have been adjudged to warrant the restoration of FEMPI
deductions. What is unfair, however, is the complete lack of consistency in
the application of the Government’s policy in relation to pay, and the
arbitrary exclusion of barristers from the reversal of cuts process.

A comprehensive case has been made for the restoration of cuts that were
applied to the professional fees of counsel. It is acknowledged that any
new Government will continue to face immense challenges in terms of
managing the nation’s finances and deciding on the allocation of scarce
public funds.

However, it is surely not an unreasonable expectation of barristers that
they would be treated fairly and reasonably on matters relating to their
remuneration.

It is hoped that the next Government will adopt a fair and reasonable
approach towards the case for restoration of professional fees for barristers
and, in doing so, acknowledge the important professional services that are

provided by our profession in safequarding justice.
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