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One could not escape the references in the media 

over the Christmas break to the fact that January 1, 

2023, marked the 50th anniversary of Ireland 

becoming a member of the then EEC (now the EU). 

While opinion may be divided on our joining the 

EEC, it cannot be gainsaid that membership has had 

a major impact on almost every aspect of Irish life 

over the past 50 years. 

Our membership of the EU has certainly enhanced 

our social progress, particularly in the areas of 

employment and equality law, while EU law has also 

shaped our domestic legislation and the 

jurisprudence of our national courts regularly 

intersects with that of the Court of Justice of the 

EU. Indeed, since the departure of the UK from the 

EU, Ireland (as one of only two common law 

jurisdictions remaining in the EU, with Cyprus being 

the other), has a substantially enhanced role in 

ensuring that common law principles are secured in 

the development of EU law. This role was shared 

with the UK in the past, but now the onus to 

scrutinise the formulation and enactment of EU 

legislation and the development of EU jurisprudence 

by the courts of the EU lies with us. Thankfully, The 

Bar of Ireland has a significant presence in the EU 

space, including our very active EU Bar Association, 

and our membership of the CCBE and the 

International Bar Association. We must be ever 

vigilant to protect our common law principles in the 

EU legal architecture, and the State has an 

important role in this regard. 

 

Social progress and the Bar 
Returning to social progress and the impact of the 

EU on employment and equality law, the oft referred 

to ‘marriage bar’ might have remained long past 

1973 had accession to the EEC not been 

contemplated, and gender has become but one of 

many grounds upon which discrimination is now 

prohibited. In an inclusive and democratic society, a 

person’s ability to achieve their potential should not 

be limited by prejudice or discrimination, and 

diversity within that society should be welcomed 

and valued. The Bar of Ireland is no different. 

In the early 1970s (based on data from 1975), 

membership of the Law Library comprised 12 

women and 280 men. No female silks figured then. 

As of November 2022, these statistics were 

thankfully not so stark, and of a total membership 

of 786 women and 1,373 men, women comprised 

40% of junior counsel and 20% of senior counsel. 

However, we must not become complacent and 

work remains to be done as is evidenced, for 

example, by the Women at the Bar survey (February 

2016), the Balance at the Bar survey (May and June 

2019) and the year-on-year reports of the Law & 

Women Mentoring programme. 

BUILDING A TRULY 
REPRESENTATIVE BAR

The soon-to-be-launched Equitable Briefing Policy is part of a wider effort at The Bar of Ireland 
to ensure that membership of the Law Library is truly representative of society as a whole.

Sara Phelan SC 
Senior Counsel, Barrister – Member of the Inner Bar 

Chair of the Council of The Bar of Ireland 
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ESSENTIAL 
READING

From analysis of proposals to reform discovery, to 
the law around AI, this edition of   

The Bar Review has something for everyone.

The first Bar Review of 2023 highlights the 

ongoing challenges faced by Afghan 

lawyers who have sought sanctuary 

abroad. Gavin Rothwell BL gives us an 

insight into the lives of the lawyers and 

their families who have come to Ireland in 

this month’s Closing Argument. 

How we welcome those who come to our 

shores seeking asylum was also a topic of 

conversation during the interview with 

Hilkka Becker, Chair of the International 

Protection Appeals Tribunal, who discussed 

the Tribunal’s work, and the impact of the 

refugee crisis in Ireland and Europe. 

Artificial Intelligence, or AI as it is more 

commonly referred to, is the subject for a 

Law in Practice article by John Byrne BL. 

Dismiss the ‘Rise of the Machine’ if you 

dare, but do not ignore the burgeoning 

law on the subject. Roddy Bourke of 

McCann Fitzgerald and Emile Burke 

Murphy BL examine the proposed reforms 

to discovery in High Court civil litigation 

following on from the Review of the 

Administration of Civil Justice that was 

chaired by the former President of the 

High Court, Mr Justice Peter Kelly. 

Michael Hourican SC provides a 

comprehensive round-up of the latest 

developments in probate case law; his 

presentation is essential reading for 

practitioners. 

And finally, The Bar Review is looking  

for submissions. If you would like to 

write an article for Law in Practice, or 

have a suggestion for  subject matter,  

send your proposal to me at: 

helenmurray@lawlibrary.ie. 

Helen Murray BL 
Editor 

The Bar Review

With that in mind, our Equitable Briefing Policy will 

be launched on March 2. What the Policy asks is that 

those who brief counsel and ‘sign up’ to the policy 

(e.g., solicitor firms and in-house counsel) ensure that 

both men and women, with the requisite seniority and 

expertise, are included on briefing panels and in 

recommendations to clients, and that in 

recommending colleagues for work and handovers, 

barristers who sign up to the policy also consider male 

and female colleagues. Of course, the Bar also has a 

role in marketing and promotion of our members to 

firms, as well as professional development for 

members in this area, and members should also 

consider updating/expanding their profiles on the 

Law Library website to further promote themselves 

and to facilitate searches by law firms by, for example, 

‘area of practice’ and ‘specialisation’. For colleagues 

who have any queries or concerns about the Policy, 

member information sessions will be held during  

February and will be advertised through In Brief. 

 

More to be done 
Moving beyond gender equality, membership data is 

not available regarding, for example, race, sexual 

orientation, disability and social background, and it 

is clear that much work remains to be done to ensure 

that membership of the Law Library is representative 

of society as a whole. This is where our Equality 

Action Plan (launched in June 2022) comes into play 

and where the concept of allyship comes into its own. 

While the concept of allyship may originate from the 

1800s, I can safely say that the word only entered my 

consciousness in the last few years and in that short 

period of time I have come to understand and 

appreciate the power of allyship in promoting 

diversity, equality, and inclusion, both in society in 

general and closer to home, in the Law Library. 

In my first Chair’s message (October 2022), I 

focused on our independence in terms of making 

ourselves relevant to our clients, but if we are to 

remain relevant to the society that we serve, we 

must also be representative of that society and to 

be representative we must support, promote, and 

advance change for all underrepresented groups. 

Let that, and embracing allyship, be our challenge 

for 2023 and beyond. 

mailto:helenmurray@lawlibrary.ie


NEWS

Corporate & Insolvency 
Bar Association 

Cian McGoldrick BL delivered a Corporate & 

Insolvency Bar Association (CIBA) Breakfast 

Briefing on January 18, 2023, which outlined the 

Small Company Administrative Rescue Process 

(SCARP), a new insolvency process for small 

companies that was introduced under the 

Companies (Rescue Process for Small and Micro 

Companies) Act 2021. The presentation explained 

the impact of specific statutory provisions and the 

distinction between the process and the well-

established examinership regime. 

Financial Services Bar  
Association 
Eileen Barrington SC 

and Elizabeth Corcoran 

BL gave an overview of 

the Financial Services and Pensions Ombudsman 

(FSPO) at the Financial Services Bar Association 

(FSBA) event on December 6, 2022. The event, 

chaired by John Breslin SC, explored the broad 

jurisdiction enjoyed by the FSPO, the limit of the 

powers of that office, and the benefit that it 

provides to customers. It also addressed what is 

required to successfully appeal an FSPO decision. 

Planning, Environmental 
and Local Government 
Bar Association 
On November 29, 

2022, Sonja O’Connor 

BL outlined the recent 

decisions in Section 160 

planning injunctions, 

including the Krikke v 

Barranafaddock 

Sustainability Electricity 

Ltd decision. The event was chaired by Stephen 

Dodd SC. 

Construction Bar Association 

On December 7, 2022, Brian Kennedy SC delivered a Construction Bar Association 

(CBA) Tech Talk on ‘Practical Issues in Arbitration’. James Burke BL chaired the 

session. The CBA challenged six leading members of the inner and outer bars to 

succinctly summarise Irish construction law and dispute resolution in 15-minute 

parcels on January 19, 2023. Entitled ‘Construction Law and Dispute Resolution 

at a Sprint’, speakers included John Trainor SC, Jarlath Fitzsimons SC, Gerard 

Meehan SC, Patricia Hill BL, Lydia Bunni BL, and Alexandra Cowzer-Byrne BL. 

 

Climate Bar Association 
The Climate Bar Association, in conjunction with the Southern Law Association, 

held the Environmental Law Conference: Litigation and Environmental Challenges 

on January 27, 2023. Expert speakers included Mr Justice Maurice Collins, Judge 

of the Supreme Court, and Clíona Kimber SC. Lorna Madden BL discussed ‘Chal-

lenging Water Pollution’, and Donnchadh Woulfe BL questioned ‘Using Environ-

mental Information Requests to Your Benefit’. The conference finished with a 

panel discussion on ‘Derelict Buildings – The Legal Framework and Proposals for 

Change’, in which Daniel Cronin SC, Joe Noonan, Noonan Linehan Carroll Coffey 

Solicitors, and Jude Sherry, Director, Anois Agency, Cork, contributed. 

EU Bar Association 
The EU Bar Association (EUBA) held a joint event with the European Circuit on 

December 5, 2022. The event brought together an eminent panel to discuss 

effective advocacy techniques and strategies before the Court of Justice, the 

General Court and the European Court of Human Rights, at both the written and 

oral stages. Chaired by Catherine Donnelly SC, speakers included: Amanda 

Weston KC, Garden Court Chambers; Michael M. Collins SC; and, Mario Siragusa, 

Cleary Gottlieb Steen & Hamilton LLP. 

Employment Bar Association 

The 2022 Employment Bar Association (EBA) Annual Conference took place 

on December 15. Panel chairs included Danny McCoy of IBEC and Ms 

Justice Marguerite Bolger. Speakers and topics included: Mairéad McKenna 

SC on ‘The live feed of social media problems in employment law’; Mark 

Connaughton SC on ‘Reform and amendment of the law on protected 

disclosures: the Protected Disclosures (Amendment) Act, 2022’; Oisín Quinn 

SC on ‘I used to work here – the future of the workplace in a post-pandemic 

world’; Cathy Smith SC on ‘From cooking a fry to delivering a pie: Denny, 

Domino's and the status of the worker in Irish law’; Barra Faughnan BL on 

‘Beyond belief – religion and the workplace’; Lorna Madden BL on ‘Mind 

the gap – regulating the gender pay differential’; and, Kiwana Ennis BL on 

‘Sorry we can’t help you – the impact of illegality on the employment 

contract in Ireland’.

Niamh McGowan BL (standing) kicked off the first in-person EBA Employment 
Law Conference since 2019. Panel (from left): Kiwana Ennis BL; Barra Faughnan 
BL; Lorna Madden BL; Mairéad McKenna SC; and, Danny McCoy, IBEC.

Specialist Bar Association news
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NEWS

Probate Bar Association 
The inaugural Probate Bar Association (PBA) conference, entitled ‘The Essential 

Update for the Probate Practitioner’, took place on December 9, 2022. The event 

was chaired by Catherine Duggan BL, with opening remarks by Ms Justice Butler. 

Speakers included: Prof. Rónán Collins, Director of Stroke Services and Consultant 

Physician in Tallaght Hospital, who spoke on capacity and older persons; Susan 

O’Connell, solicitor, O’Connell Brennan, who presented on ‘Practical Capacity 

Issues in a Private Client Setting’; Áine Flynn, Director, Decision Support Services 

(DSS), on the role of the DSS in the context of the Assisted Decision-Making 

(Capacity) Act 2015 and the support service; and, Michael Hourican SC on recent 

case law in the areas of probate and succession. Niall Fahy BL examined ‘Costs in 

Probate Proceedings’ by giving an analysis of the Supreme Court Decision of In 

Bonis Morelli; Vella v Morelli [1968] IR 11, at the probate Breakfast Briefing, 

chaired by Catherine Duggan BL, on January 24.

Panel 1 from the inaugural Probate Bar Association Conference, which 

was sponsored by Finders International (from left): Susan O’Connell, 

solicitor, O’Connell Brennan; Michael Hourican SC; Ms Justice Nuala 

Butler; and, Catherine Duggan BL, Chair, Probate Bar Association.
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NEWS

The winner of the Probate Bar 

Association Essay Competition is 

Niall Fahy BL. Niall delivered his 

article ‘Costs in Probate 

Proceedings: Caesar’s Will must 

be above suspicion – An analysis 

of The Supreme Court decision 

of In Bonis Morelli; Vella V 

Morelli [1968] IR 11’ at a recent 

breakfast briefing. 

 

Probate Bar Association Essay 

Competition winner Niall Fahy BL 

with Catherine Duggan BL, Chair, 

Probate Bar Association. 

Probate Bar Essay  
Competition

mailto://info@clinch.ie
https://www.clinch.ie
mailto://stephensgreen@cassidytravel.ie
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The Bar of Ireland will launch its Equitable Briefing Policy on March 2, 2023. 

The Policy – approved by Council in June 2022 – reflects the work of our 

counterparts in Australia, New Zealand, and England and Wales. The 

initiative invites briefing entities to consider gender when formulating 

panels, once skill, experience and seniority have been satisfied. 

This initiative comes at a time when briefing entities are already considering 

initiatives that arise from their own environmental, social and governance 

goals, and the increasing focus of clients on such matters. 

 

How the Policy will work 
While respecting that the ultimate decision rests with the client, the 

Equitable Briefing Policy simply asks that all reasonable efforts are made to 

include female counsel with the requisite seniority, expertise, and experience 

in the relevant practice area, in discussions with clients. 

Once adopted by firms and legal departments, they will receive ongoing 

support from The Bar of Ireland. In addition, participating entities are invited 

to take part in an annual anonymised data collection process to track their 

progress and identify future supports that may be required. 

Barristers, too, are invited to commit to the policy and to consider gender 

in their recommendations and handovers. 

 

How the Bar is supporting signatories 
The Bar of Ireland recognises its role in ensuring the success of this Policy 

through continuous monitoring, expanded member profiles, and improved 

search functionality on www.lawlibrary.ie. It will ensure that solicitors can 

locate suitably qualified counsel across all areas and jurisdictions of practice. 

The hosting of joint events and CPDs with firms will also help to maximise 

exposure to the expertise available at the Bar, and provide counsel and 

solicitors with networking opportunities. 

In addition, our Professional Development Programme will continue to 

deliver supports in respect of mentoring and practice development skills in 

2022/2023. 

In advance of the official launch, a number of member-specific briefings 

will be held and notified through In Brief. 

The Policy will be officially launched at 5.00pm on March 2 at The Bar of 

Ireland in the Distillery Building, Dublin 7. Firms, in-house counsel and 

barristers are invited to attend. 

 
n Register your attendance at 

https://ti.to/BarofIreland/equitable-

briefing-policy-launch or scan the QR code:  

 

n Read about the Policy at 

www.lawlibrary.ie/equitable-briefing. 

Equitable 
Briefing  
Policy launch

http://www.lawlibrary.ie
https://ti.to/BarofIreland/equitable-briefing-policy-launch
https://ti.to/BarofIreland/equitable-briefing-policy-launch
http://www.lawlibrary.ie/equitable-briefing
mailto://info@dublin arbitration.com
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NEWS

The Immigration, Asylum and Citizenship Bar Association (IACBA) is 

delighted to award the 2022 IACBA Bursary for the Advanced Diploma 

in Immigration and Asylum Law at King’s Inns to Arlene Walsh-Wallace 

BL and Keivon Sotoodeh BL. 

From left: IACBA Chair Michael Conlon SC; Bursary recipient Arlene Walsh-

Wallace BL; and, Bursary recipient Keivon Sotoodeh BL. 

IACBA Bursary

The Bar of Ireland Pension Trust provides a home for members’ pensions. 

However, Clinch Wealth Management (Clinch) says that there are new options 

for pensions for employees of barristers through the PRSA system. 

Up to July 2022, a barrister funding a pension for an employee would use an 

executive pension. Then the Pensions Authority announced that new 

European pensions legislation would be strictly applied to executive pensions 

with immediate effect, which stopped the issuing of new pensions of this 

kind. All existing executive pensions must be moved within three years, states 

Clinch. The recent Finance Act introduced a new tax relief regime for Personal 

Retirement Savings Accounts (PRSAs) that has several attractive features, 

according to Clinch: 

 

n an annual or lifetime funding limit of ¤2m (¤2.15m in practice); 

n  the employee does not need a high salary or long service to fund a ¤2m 

pension; 

n  employer contributions are fully allowable against income tax, PRSI and 

USC for the barrister; 

n  the employee can have multiple PRSAs and retire them gradually; 

n  on death, the full PRSA value is payable as a tax-free lump sum to a 

spouse; 

n  a PRSA can be continued to age 75; and, 

n  a PRSA offers the widest range of investment options. 

Time to move  
employee pensions

http://www.claruspress.ie
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Many will be familiar with the story: an Earth in crisis in 

2029 sends two artificial intelligence (AI) machines 

back in time – one to kill the future leader of the 

resistance to a world dominated by Skynet, and the other to save 

him. It's the plot of a Hollywood blockbuster from 1991, and 

mentioning it at the start of this article helps point to one particular 

problem in this field; it is a subject matter that is often ridiculed. 

That problem isn’t helped by the headlines that surrounded the 

much-publicised, and tragic, passing of Wanda Holbrook, a robotics 

repair technician, in 2015, which included “robot goes rogue and 

kills woman” and “what happens when robots kill”. The victim had 

been working on a bumper repair at a trailer hitch factory in Grand 

Rapids, Michigan, when a robotic factory arm malfunctioned and 

struck her fatally in the head.1 The sensationalist press reaction that 

followed further heightened the connection in the public 

consciousness between regulation of AI or, more specifically, 

regulation of what is called artificial general intelligence (AGI), and 

a scene from the pages of a sci-fi novel. By the way, while AI is 

concerned with describing a machine programmed to carry out a 

task as capably as the equivalent human (a self-driving car for 

instance), AGI refers to a machine that is at least as intelligent as a 

human – a Terminator, for example. 

 

European Union developments 
There have been some positive developments in this space 

recently. The European Commission has proposed an Artificial 

Intelligence Act,2 which creates, inter alia, a risk classification 

framework that groups AI systems into four categories: 

unacceptable; high risk; limited risk; and, low risk.3 In evaluating the system, the EU is 

instructed to consider “the intended purpose of the AI system”.4 The difficulty with this 

approach is that it doesn’t necessarily catch so-called general purpose AI systems (GPAIS), 

as these may lack an intended purpose, and are exactly the type of systems the EU needs 

to ensure fall into its classification net. 

GPAIS lack a standardised definition in the literature. The Future of Life Institute (an 

independent non-profit organisation, which has Board members such as Jaan Tallin, co-

founder of Skype), in a recent working paper,5 refers to the problem presented by the EU 

approach and says that the term GPAIS is a “definitional morass”.6 It states: 

 

“The AI Act has generated a need for an actionable definition of GPAIS where none currently 

exists. Prior to its adoption by the EU, scant literature identifies AI systems as GPAIS. When 

it does, it describes a range of technologies with vastly different levels of competency”.7 

 

While accepting that the EU “can espouse an approach consistent with different options as 

most appropriate for their constituency and regulatory objectives”, the Future of Life Institute 

considers that the EU should take the opportunity to prevent what it describes as a “regulatory 

gap”, which could surface due to the EU’s emphasis on a system’s “intended purpose”. The 

Future of Life Institute states that a failure to do this “may catalyse important long-term risks 

that the region and rest of the world should proactively avoid” – something it appears the 

European Council is prepared to countenance with one of its own contributions to this debate.8 

In October 2022, ten civil society organisations called for the European Parliament to adopt 

obligations in the AI Act on the providers of GPAIS on the grounds, inter alia, that “these 

systems come with great potential for harm”.9 One such organisation says that such harm is 

already taking place, citing systems that are propagating extremist content, encouraging 

self-harm, exhibiting anti-Muslim bias, and inadvertently revealing personal data.10 

Dr John P. Byrne BL 

The European Commission is 
proposing to legislate for the 
regulation of artificial intelligence, but 
there are a number of possible pitfalls 
in this complex area.

The European Commission has 
proposed an Artificial 
Intelligence Act, which creates a 
risk classification framework of 
four categories: unacceptable; high 
risk; limited risk; and, low risk.
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In October 2022, the European Council published a compromise text, which 

provides an exemption from the obligation to register in the EU’s proposed 

database for high-risk AI systems in the areas of law enforcement, migration, 

asylum and border control management, and critical infrastructure.11 

The Future of Life Institute – which disagrees and wants to see these 

systems caught by the regulations – proposes the following definition:12 

 

“An AI system that can accomplish or be adapted to accomplish a range of 

distinct tasks, including some for which it was not intentionally and 

specifically trained”.13 

 

It was reported by EURACTIV, a pan-European media network specialising in 

EU affairs,14 that the Czech Presidency of the EU Council in 2022 proposed 

that the European Commission should tailor the obligations of the AI regulation 

to the specificities of general purpose AI at a later stage via an implementing 

act. This was not, however, a position countenanced by the USA, which 

indicated instead that “placing risk-management obligations on these providers 

could prove ‘very burdensome, technically difficult and in some cases 

impossible’”.15 The compromise text, sent in November 2022 by the European 

Council to the Committee of the Permanent Representatives of the 

Governments of the Member States to the European Union, defines GPAIS16 

and places the responsibility for regulation of systems of this kind on the 

European Commission following an investigative process to be completed 

within 18 months of enactment of the AI Act.17 The Committee of the 

Permanent Representatives has since responded (November 2022) and 

outlined in more detail the plan for the implementing act. It states: 

 

“The compromise text specifies in Article 4b(1) that certain requirements for 

high-risk systems would also apply to general purpose AI systems. However, 

instead of direct application of these requirements, an implementing act would 

specify how they should be applied in relation to general purpose AI systems, 

based on a consultation and detailed impact assessment, and taking into account 

specific characteristics of these systems and related value chain, technical 

feasibility and marker technological developments. The use of an implementing 

act will ensure that the member states will be properly involved and will keep 

the final say on how the requirements will be applied in this context”.18 

 

Furthermore, any such enabling act will not catch the situation where a general 

purpose AI provider has “explicitly excluded all high-risk uses in the instructions 

of use or information accompanying the general purpose AI system”.19 William 

Fry solicitors, in a note, explain what is meant by this: 

 

“This means if a GPAI was intended to be used to create pictures of cute cats but 

could also be used to programme drones to kill all cats in the world, provided that 

the GPAI’s instructions of use say ‘this AI system is not to be used to bring about 

the extinction of cats’, then [the relevant article] does not apply to that system”.20 

 

While disagreeing over the inclusion of any type of exemption for general 

purpose AI systems, the Future of Life Institute sees EU intervention in this 

space as “ground-breaking”, describes the EU as a pioneer in AI law,21 and calls 

for regulators to pursue a regulatory framework that ensures the safety of GPAIS 

design, development, and deployment.22 

 

The year 2040 

If we expect the European Union’s AI Act to be enacted in the next two years,23 

the question arises of what sort of lead-in time this will afford the regulators in 

advance of expected deployment of AGI. Several commentators have settled 

on the year 2040 as the year they expect machine intelligence to equal that of 

humans – in other words, the year they expect adoption of AGI, citing sources 

including Forbes and The Economist.24 

Current developments in the market tend to back this up. In September, Reuters 

published news that the United States of America is restricting the importation 

into China of certain targeted chips – including those used for AI – a move that 

has been viewed as intended to hamper progress of AI development in that 

country,25 although some commentators doubt whether the move will have the 

desired impact.26 The BBC quoted an undersecretary at the US Commerce 

Department, who said his intention was to “ensure the US was doing everything 

it could to prevent ‘sensitive technologies with military applications’ from being 

acquired by China”.27 The message is crystal clear: not only is AI getting closer 

but, crucially, it may be seen as a tool of military application, meaning that 

countries already have an interest in its responsible development or, at the very 

least, in being the first to oversee its deployment. 

 

The law and AGI 
In terms of the law, aside from overarching regulation of the area (already 

discussed), there are other aspects of this burgeoning technology that will 

require consideration, including the question of assigning responsibility for 

Today, as robots start to enter 
into shared spaces … it is  
especially important to resist the 
idea that the robots themselves 
are responsible, rather than the 
people behind them.
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autonomous decisions. On this issue; the assignment of legal responsibility – 

we are effectively looking at the issue of liability for a deployed robot. In other 

words, is the robot itself liable for its own actions or is someone else liable for 

those actions? 

In 2016 a report by the European Parliament’s Committee on Legal Affairs went 

as far as suggesting the adoption of a separate status of “electronic 

personhood” to accommodate legal responsibility of AI. This was much 

criticised at the time; many saw it as a move towards assigning legal 

responsibility to the robot.28 While a defence of sorts on the finer details of 

the point was ultimately published in 2020, the proposal was not adopted.29 

Kate Darling, in her succinct overview of this area in The New Breed,30 makes 

the important point that we may not need to re-invent the rules for AI, or AGI, 

at all – the matter can be dealt with under existing legal structures, citing 

product liability rules, and the equivalent treatment of animals in the law under 

the scienter principle. That rule denotes the occasion when the keeper of an 

animal is liable for any damage caused by that animal if the animal is either a 

“wild animal” (fera natura) or if, being a “tame animal” (mansueta natura), it 

has a vicious propensity known to the keeper.31 The author states: 

 

“Today, as robots start to enter into shared spaces … it is especially important 

to resist the idea that the robots themselves are responsible, rather than the 

people behind them. I’m not suggesting that there are more ways to think 

about the problem than trying to make the machines into moral agents. Trying 

on the animal analogy reveals that this is perhaps not as historic a moment as 

we thought, and the precedents in our rich history of assigning responsibility 

for unanticipated animal behaviour could, at the very least, inspire us to think 

more creatively about responsibility in robotics”.32 

 

This is a very valid point and should be carefully considered by policymakers, 

whoever they are, when AGI is imminent. 

 

What is a Foom? – and friendly AI 
There are also risks that need to be weighed. One of these is what has been 

coined as a ‘Foom’ event – a significant initial spike in the intelligence of an AI 

such that it becomes greatly more intelligent than a human: the subject of Nick 

Bostrom’s seminal 2014 book Superintelligence. This event is not a certainty: 

while one commentator put the risk at greater than 10%, another put the 

equivalent risk at less than 1%.33 The creation of what Eliezer Yudkowsky coined 

in 2001 as “friendly AI”, which has since become known as AI “alignment”, is a 

real and critical issue.34 Some commentators bemoan the endless possibilities 

open to an AGI connected to the internet, including access to critical 

infrastructure, and a host of other potentially hostile developments. 

Ultimately, as governments tend to regulate much closer to an object becoming 

reality – or oftentimes after industry has already manufactured a product of 

interest – we’re probably a long way from seeing concrete proposals for how we 

can regulate and, if necessary, restrict the manufacture of an AGI to prevent the 

creation of superintelligence. Mention should be made of the views expressed 

by a professor of physics at MIT, Max Tegmark, in his book Life 3.0, that while 

the road ahead will be difficult, he sees grounds for “mindful optimism”: 

 

“What had triggered my London tears was a feeling of inevitability: that a 

disturbing future may be coming and there was nothing we could do about it. 

But the next three years dissolved my fatalistic gloom. If even a ragtag bunch 

of unpaid volunteers could make a positive difference for what’s arguably the 

most important conversation of our time, then imagine what we can all do if 

we work together!”3 

 

Not everyone agrees with this perspective though, and at least one reviewer 

has coined the phrase “AI fatalism” to describe “the belief, sadly common in 

tech circles, that AI is part of an inevitable future whose course we are 

powerless to change”.36 

In any event, whether we engage in AI fatalism or not, we now await the 

final move from the European Union on its proposed adoption of the Artificial 

Intelligence Act. One prediction has estimated that we may have to wait 

longer than Q1 2024.37 All things considered, this might be time well spent 

if it means that we reduce the risk of a Terminator-type scenario: 2040 is not 

that far away, after all. 

LAW IN PRACTICE
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Appellants seeking to appeal from the 
High Court order refusing the 
appellants’ set-aside motion – 
Whether an appeal lay to the Court of 
Appeal from the order refusing the 
set-aside motion – 06/12/2022 – 
[2022] IECA 279 
Coleman v Clohessy 
Case stated – Authorisation – Validity 
– District Court stating a case for the 
opinion of the High Court – Whether 
the District Court was correct in law in 
holding that the written authorisation 
was valid in respect of the checkpoint 
at which the defendant was stopped 
– 19/12/2022 – [2022] IEHC 708 
DPP v White 
Breach of duty – Struck out – Want of 
jurisdiction – Defendant seeking that 
the proceedings be struck out for 
want of jurisdiction – Whether the 
plaintiff had outlined the basis upon 
which the High Court should assume 
jurisdiction – 15/12/2022 – [2022] 
IEHC 710 
Health Service Executive v Roftek Ltd 
Isaac Wunder order – Abuse of 
process – Bound to fail – Appellant 
appealing against an Isaac Wunder 
order – Whether the appeal was an 
abuse of process – 25/11/2022 – 
[2022] IECA 270 
Scanlan v Gilligan 
 
Statutory instruments 
District Court districts and areas 
(amendment) and variation of days 
and hours (Carrickmacross and 
Monaghan) order 2022 – SI 
582/2022 
District Court districts and areas 
(amendment) and variation of days 

and hours (district no. 21 – Youghal, 
Carrick-on-Suir, Cashel, Clonmel, 
Dungarvan and Lismore) order 2022 – 
SI 584/2022 
Small public service vehicle (fixed 
payment offences and driver licence 
period) regulations 2022 – SI 589/2022 
 

CRIMINAL LAW 
Sentencing – Careless driving causing 
serious harm – Disqualification from 
driving – Appellant seeking to appeal 
against sentence – Whether a 
mandatory consequential 
disqualification order always arises in 
respect of careless driving convictions – 
21/12/2022 – [2022] IECA 301 
DPP v McCormack 
 
Library acquisitions 
McAuley, F., McCutcheon, P. Criminal 
Liability (2nd ed.). Dublin: Round Hall 
Ltd, 2022 – M505.C5 
 
Articles 
Costello, R.Á. Lost in translation: 
courtroom interpretation and the right 
to a fair trial in DPP v HM and BO 
[2021] IECA 315. The Irish Jurist 2022; 
68: 130-147 
 
Statutory instruments 
Criminal Justice (Forensic Evidence and 
DNA Database System) Act 2014 
(elimination) (prescribed persons) 
regulations 2022 – SI 738/2022 
 

DAMAGES 
Child sexual abuse – Damages – Costs 
– Plaintiff seeking damages arising out 
of child sexual abuse – Whether 
damages should be reduced by the 
settlement sum – 11/11/2022 – [2022] 
IEHC 589 
A.B. v Health Service Executive 
Personal injuries – Damages – Liability 
– Plaintiff seeking damages arising from 
a trip and fall – Whether the fall 
occurred as alleged or at all – 
20/10/2022 – [2022] IEHC 650 
McCarthy v Waterford City and County 
Council 
 
Library acquisitions 
Barnett, K. Damages for Breach of 
Contract (2nd ed.). London: Sweet & 
Maxwell, 2022 – N37.1 
 
Articles 
Donnelly, D. Debts, damages and the 
Civil Liability Act 1961. The Irish Jurist 
2022; 68: 73-109 
 

DATA PROTECTION 
Articles 
Conaty, M. We’ve been expecting you. 
Law Society Gazette 2022; November: 
34-39 

McPartland, A. Forget me not – 
Advocate General Pitruzzella’s opinion 
on the right to be forgotten in Case 
C-460/20 TU and RE v Google LLC. 
Commercial Law Practitioner 2022; 29 
(10): 199-204 
Murphy, T. Data protection – civil 
claims – Article 82 GDPR enforcement 
– UI v Österreichische Post AG (C-
300/21). Commercial Law 
Practitioner 2022; 29 (10): 210-212 
Murphy, T. Data protection – personal 
data breaches – BOI decision. 
Commercial Law Practitioner 2022; 29 
(10): 207-210 
O’Connell, D. Erasing the past to fit 
the present: the right to be forgotten 
and minor offenders in Ireland. Irish 
Criminal Law Journal 2022; 32 (4): 
118-130 
 
Statutory instruments 
Data Protection Act 2018 (section 
60(6)) (Irish auditing and accounting 
supervisory authority) regulations 
2022 – SI 601/2022 
Data Protection Act 2018 (section 
60(6)) (corporate enforcement 
authority) regulations 2022 – SI 
602/2022 
Data Protection Act 2018 (section 
60(6)) (competition and consumer 
protection commission) regulations 
2022 – SI 603/2022 
 

DEFAMATION 
Defamation – Damages – Quantum – 
Appellant appealing the award in 
damages made in favour of the 
respondent – Whether the award in 
general damages was unreasonable or 
disproportionate – 22/12/2022 – 
[2022] IECA 303 
Gordon v The Irish Racehorse Trainers 
Association 
Defamation – Disclosure – Balance of 
justice – Plaintiffs seeking “Norwich 
Pharmacal” type orders against the 
defendants – Whether the plaintiffs 
had established clear evidence of 
wrongdoing such as provided a basis 
for making disclosure applications to 
determine the identity of the alleged 
wrongdoers – 05/12/2022 – [2022] 
IEHC 677 
Moore and Morris v Harris 
 

DISCOVERY 
Discovery – Statutory investigation – 
Public interest privilege – Plaintiffs 
seeking an order for discovery of 
documents against the defendants – 
Whether documents relating to an 
ongoing statutory investigation into 
the affairs of the first defendant 
attract public interest privilege – 
16/12/2022 – [2022] IEHC 660 
Brophy v Mediahuis Ireland Group Ltd 
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Discovery – Further and better 
particulars – Proprietary information 
– Defendant seeking to compel the 
plaintiff to provide further and better 
particulars – Whether discovery ought 
to be ordered – 17/10/2022 – [2022] 
IEHC 610 
Grant Thornton [a firm] v Scanlan 
 
EDUCATION 
Statutory instruments 
Student grant (amendment) scheme 
2022 – SI 579/2022 
Trinity College, Dublin (supplemental 
charter) order 2022 – SI 587/2022 
Student grant (amendment) (no.2) 
scheme 2022 – SI 655/2022 
 
ELECTORAL 
Statutory instruments 
Electoral Reform Act 2022 
(commencement) (no. 2) order 2022 
– SI 720/2022 
 
EMPLOYMENT LAW 
Library acquisitions 
Cox, N., Corbett, V., Connaughton, M. 
Employment Law in Ireland (2nd ed.). 
Dublin: Clarus Press, 2022 – N192.C5 
 
Articles 
Mangan, D. Remote work in Ireland: 
dissuasion through legislation. The 
Irish Jurist 2022; 68: 110-128 
O’Sullivan, C., Murphy, C. The 
“special structural vulnerability” with 
migrant agricultural work: a case 
study of the Irish Agri-Food Workers 
Scheme. The Irish Jurist 2022; 68: 50-
72 
 
Statutory instruments 
Private security (security guard 
temporary licence) regulations 2022 
– SI 573/2022 
Private security (licensing and 
qualifications) regulations 2022 – SI 
574/2022 
Sick Leave Act 2022 
(commencement) order 2022 – SI 
606/2022 
Sick Leave Act 2022 (prescribed daily 
rate of payment) regulations 2022 – 
SI 607/2022 
Employment permits (amendment) 
(no. 3) regulations 2022 – SI 
677/2022 
Appointment of special advisers 
(Tánaiste and Minister for Enterprise, 
Trade and Employment) order 2022 – 
SI 681/2022 
 
ENERGY 
Acts 
Water Services (Amendment) Act 

2022 – Act 39/2022 – Signed on 
December 7, 2022 
 
Statutory instruments 
Development (Emergency Electricity 
Generation) Act 2022 
(commencement) order 2022 – SI 
564/2022 
Electricity Regulation Act 1999 
(electricity) levy order 2022 – SI 
623/2022 
Electricity Regulation Act 1999 (gas) 
levy order 2022 – SI 624/2022 
Electricity Regulation Act 1999 
(petroleum safety) levy order 2022 – 
SI 625/2022 
Electricity Regulation Act 1999 
(water) levy order, 2022 – SI 
626/2022 
Electricity Regulation Act 1999 (LPG 
safety licence) levy order, 2022 – SI 
627/2022 
Sustainable Energy Act 2002 
(conferral of additional functions – 
energy efficiency) order 2022 – SI 
668/2022 
National Oil Reserves Agency Act 
2007 (renewable transport fuel 
obligation rate) order 2022 – SI 
709/2022 
National Oil Reserves Agency Act 
2007 (advanced biofuel obligation 
rate) order 2022 – SI 710/2022 
Development (emergency electricity 
generation) regulations 2022 – SI 
719/2022 
 

EQUITY AND TRUSTS 
Library acquisitions 
Mitchell, C. Hayton, McFarlane and 
Mitchell: Text, Cases and Materials on 
Equity and Trusts (15th ed.). London: 
Thomson Sweet & Maxwell, 2022 – 
N210 
 

EUROPEAN UNION 
EU law – Infringements – Damages – 
Appellants seeking a declaration that 
Ireland was obliged to make good 
damages allegedly caused to them by 
infringements of EU law for which it 
was claimed Ireland was responsible 
– Whether the proceedings were 
frivolous and vexatious and/or 
bound to fail – 05/12/2022 – [2022] 
IECA 275 
Scotchstone Capital Fund Limited v 
Ireland 
 
Library acquisitions 
Chamon, M. The European 
Parliament and Delegated 
Legislation: An Institutional Balance 
Perspective. United Kingdom: Hart 
Publishing 2022 – W4 
 
Statutory instruments 
European Union habitats (Horn Head 

and Rinclevan special area of 
conservation 000147) regulations 
2022 – SI 558/2022 
European Union habitats (Cloonee 
and Inchiquin loughs, Uragh wood 
special area of conservation 001342) 
regulations 2022 – SI 559/2022 
European Union habitats (Bunduff 
Lough and 
Machair/Trawalua/Mullaghmore 
special area of conservation 000625) 
regulations 2022 – SI 560/2022 
European Union habitats (Barrigone 
special area of conservation 000432) 
regulations 2022 – SI 561/2022 
European Union habitats (Clooneen 
Bog special area of conservation 
002348) regulations 2022 – SI 
562/2022 
European Union habitats 
(Mullet/Blacksod Bay Complex 
special area of conservation 000470) 
regulations 2022 – SI 563/2022 
European Union (restrictive measures 
concerning Mali) (no.3) regulations 
2022 – SI 568/2022 
European Union (restrictive measures 
in respect of Myanmar/Burma) 
(no.3) regulations 2022 – SI 
569/2022 
European Union (temporary increase 
of official controls and emergency 
measures on imports of food and 
feed of non-animal origin) 
(amendment) (no. 2) regulations 
2022 – SI 572/2022 
European Union (restrictive measures 
concerning Ukraine) (no.21) 
regulations 2022 – SI 578/2022 
European Communities (minimum 
conditions for examining agriculture 
plant species) (amendment) 
regulations 2022 – SI 594/2022 
European Communities (minimum 
conditions for examining of 
vegetable species) (amendment) 
regulations 2022 – SI 595/2022 
European Union (requirements to 
indicate product prices) 
(amendment) regulations 2022 – SI 
597/2022 
European Union (extended producer 
responsibility) (tobacco filters 
containing plastic) regulations 2022 
– SI 609/2022 
European Union (extended producer 
responsibility) (wet wipes) 
regulations 2022 – SI 610/2022 
European Union (extended producer 
responsibility) (balloons) regulations 
2022 – SI 611/2022 
European Union (extended producer 
responsibility) (fishing gear 
containing plastic) regulations 2022 
– SI 612/2022 
European Communities (pesticide 
residues) (amendment) regulations 
2022 – SI 613/2022 
European Union (internal market in 

electricity) (no. 5) regulations 2022 
– SI 619/2022 
European Union (safety of toys) 
(amendment) (no. 4) regulations 
2022 – SI 622/2022 
European Union (energy efficiency) 
(amendment) regulations 2022 – SI 
630/2020 
European Union (restrictive measures 
concerning Central African Republic) 
(no. 3) regulations 2022 – SI 
631/2022 
European Union (restrictive measures 
concerning Nicaragua) (no. 2) 
regulations 2022 – SI 632/2022 
European Union (restrictive measures 
concerning Iran) (no. 3) regulations 
2022 – SI 633/2022 
European Union (restrictive measures 
concerning the Democratic People’s 
Republic of Korea) (no. 3) 
regulations 2022 – SI 634/2022 
European Union (restrictive measures 
against the proliferation and use of 
chemical weapons) regulations 2022 
– SI 635/2022 
European Union (restrictive measures 
concerning Ukraine) (no.22) 
regulations 2022 – SI 639/2022 
European Union (sustainability 
related disclosures in the financial 
services sector) (amendment) 
regulations 2022 – SI 653/2022 
European Union (restrictive measures 
concerning Ukraine) (no. 23) 
regulations 2022 – SI 656/2022 
European Union (restrictive measures 
concerning Mali) (no. 4) regulations 
2022 – SI 657/2022 
European Union (packaging) 
(amendment) regulations 2022 – SI 
659/2022 
European Union (energy labelling) 
regulations 2022 – SI 669/2022 
European Union (tyre labelling) 
(energy efficiency) regulations 2022 
– SI 670/2022 
European Union (ecodesign 
requirements for certain energy-
related products) (amendment) 
regulations 2022 – SI 671/2022 
European Union (renewable energy) 
(amendment) regulations 2022 – SI 
680/2022 
European Union (transparent and 
predictable working conditions) 
regulations 2022 – SI 686/2022 
European Union (nutrition and health 
claims made on foods) (amendment) 
regulations 2022 – SI 689/2022 
European Union (natural mineral 
waters, spring waters and other 
waters in bottles or containers) 
(amendment) regulations 2022 – SI 
691/2022 
European Union (restrictive measures 
concerning Guinea) regulations 2022 
– SI 696/2022 
European Union (restrictive measures 
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concerning Burundi) regulations 
2022 – SI 697/2022 
European Union (restrictive measures 
concerning Tunisia) (no. 3) regulations 
2022 – SI 698/2022 
European Union (restrictive measures 
concerning Venezuela) (no. 2) 
regulations 2022 – SI 699/2022 
European Union (restrictive measures 
concerning the Democratic Republic 
of the Congo) (no. 4) regulations 
2022 – SI 700/2022 
European Union (deployment of 
alternative fuels infrastructure) (fuel 
price comparison) regulations 2022 – 
SI 703/2022 
European Union (access to anti-
money laundering information by tax 
authorities) (amendment) regulations 
2022 – SI 704/2022 
European Union (administrative 
cooperation in the field of taxation) 
(amendment) regulations 2022 – SI 
706/2022 
European Union (restrictive measures 
concerning Ukraine) (no. 24) 
regulations 2022 – SI 707/2022 
European Union (planning and 
development) (habitats and 
environmental impact assessment) 
regulations 2022 – SI 708/2022 
European Union (good agricultural 
practice for protection of waters) 
(amendment) (no. 2) regulations 
2022 – SI 716/2022 
European Union (National Research 
Ethics Committees for Performance 
Studies of In Vitro Diagnostic Medical 
Devices) (amendment) regulations 
2022 – SI 725/2022 
European Union (National Research 
Ethics Committee for Clinical 
Investigations of Medical Devices) 
(amendment) Regulations 2022 – SI 
726/2022 
European Union (clinical trials on 
medicinal products for human use) 
(principal) (amendment) regulations 
2022 – SI 727/2022 
European Union habitats 
(Dunmuckrum Turloughs special area 
of conservation 002303) regulations 
2022 – SI 728/2022 
European Union habitats (Derrinlough 
(Cloonkeenleananode) Bog special 
area of conservation 002197) 
regulations 2022 – SI 729/2022 
European Union habitats (Ballygar 
(Aghrane) Bog special area of 
conservation 002199) regulations 
2022 – SI 730/2022 
European Union habitats (Aughrim 
(Aghrane) Bog special area of 
conservation 002200) regulations 
2022 – SI 731/2022 
European Union habitats (Derragh 
Bog special area of conservation 
002201) regulations 2022 – SI 
732/2022 
European Union habitats (Mount 

Jessop Bog special area of 
conservation 002202) regulations 
2022 – SI 733/2022 
European Union habitats (Girley 
(Drewstown) Bog special area of 
conservation 002203) regulations 
2022 – SI 734/2022 
European Union habitats (Scohaboy 
(Sopwell) Bog special area of 
conservation 002206) regulations 
2022 – SI 735/2022 
European Union habitats (Arragh 
More (Derrybreen) Bog special area 
of conservation 002207) regulations 
2022 – SI 736/2022 
European Union habitats 
(Wooddown Bog special area of 
conservation 002205) regulations 
2022 – SI 737/2022 
 

EVIDENCE 
Conviction – Sexual assault – 
Admissibility of evidence – Appellant 
seeking to appeal against conviction 
– Whether recent complaint evidence 
was admissible – 11/11/2022 – 
[2022] IECA 261 
DPP v G. McD 
 
Articles 
Kennedy, D., Dr. The basis of decision 
making in criminal trials. Irish 
Criminal Law Journal 2022; 32 (4): 
112-117 
 

EXTRADITION LAW 
European arrest warrant – Surrender 
– Council Framework Decision 
2008/909/JHA – Respondent 
seeking an order for the surrender of 
the appellant to the Republic of 
Lithuania pursuant to a European 
arrest warrant – Whether the failure 
of the State to enact legislation 
implementing Council Framework 
Decision 2008/909/JHA gave rise to 
any entitlement to resist the 
execution of the European arrest 
warrant – 22/12/2022 – [2022] IESC 
531 
The Minister for Justice and Equality 
v Danas Kairys 
European arrest warrant – Consent – 
Article 2(7) of the Council 
Framework Decision of June 13, 
2002, on the European arrest warrant 
and the surrender procedures 
between Member States – Applicant 
seeking consent for the enforcement 
of an additional sentence – Whether 
the request for consent had been 
made by the issuing judicial authority 
– 14/12/2022 – [2022] IEHC 702 
Minister for Justice v Korte 
European arrest warrant – Surrender 
– European Arrest Warrant Act 2003 
s. 37 – Applicant seeking an order for 
the surrender of the respondent to 
the Republic of Latvia pursuant to a 

European arrest warrant – Whether 
surrender of the respondent would 
be in breach of s. 37 of the European 
Arrest Warrant Act 2003 – 
27/07/2022 – [2022] IEHC 614 
Minister for Justice and Equality v 
Radionovs 
European arrest warrant – Surrender 
– European Arrest Warrant Act 2003 
s. 45 – Applicant seeking an order for 
the surrender of the respondent to 
the Republic of Latvia pursuant to a 
European arrest warrant – Whether 
surrender was prohibited by s. 45 of 
the European Arrest Warrant Act 2003 
– 2707/2022 – [2022] IEHC 615 
Minister for Justice and Equality v 
Radionovs 
 

FAMILY LAW 
Articles 
Kearney, S., Devlin, J.A. This is me. 
Law Society Gazette 2022; 
November: 28-33 
O’Shea, R., Dr., Conneely, S., Dr., 
Dempsey, S., Rumley, G. Online family 
mediation post Covid-19: a 
practitioner’s perspective. Irish 
Journal of Family Law 2022; 25 (4): 
73-79 
Leahy, S., Dr. What is next for Irish law 
and policy on domestic abuse? 
Lessons from our neighbours. Irish 
Journal of Family Law 2022; 25 (4): 
65-72 
 

FINANCIAL SERVICES 
Articles 
Murphy, T. Senior Executive 
Accountability Regime (SEAR) 
legislation update. Commercial Law 
Practitioner 2022; 29 (10): 206-207 
 
Acts 
Appropriation Act 2022 – Act 
45/2022 – Signed on December 16, 
2022 
Credit Guarantee (Amendment) Act 
2022 – Act 38/2022 – Signed on 
December 2, 2022 
Finance Act 2022 – Act 44/2022 – 
Signed on December 15, 2022 
 
Statutory instruments 
Bretton Woods Agreements 
(Amendment) Act 2022 
(commencement) order 2022 – SI 
567/2022 
Finance Act 2021 (section 33(1)) 
(commencement) order 2022 – SI 
571/2022 
General government secured 
borrowings order 2022 – SI 581/2022 
Ukraine credit guarantee scheme 
2022 – SI 641/2022 
Credit Guarantee (Amendment) Act 
2022 (commencement) order 2022 – 
SI 642/2022 
Finance Act 2022 (sections 100, 101 

and 102) (commencement) order 
2022 – SI 684/2022 
National Treasury Management 
Agency (Amendment) Act 2014 
(commencement) order 2022 – SI 
695/2022 
Finance Act 2022 (section 29(1)) 
(commencement) order 2022 – SI 
711/2022 
Finance Act 2022 (section 30(1)) 
(commencement) order 2022 – SI 
712/2022 
Finance Act 2022 (section 73(1)) 
(commencement) order 2022 – SI 
713/2022 
Finance Act 2022 (section 97(1)) 
(commencement) order 2022 – SI 
714/2022 
Finance Act 2022 (section 48(1)) 
(commencement) order 2022 – SI 
715/2022 
Finance Act 2022 (section 42(1)) 
(commencement) order 2022 – SI 
721/2022 
 
FISHERIES 
Statutory instruments 
Sea-fisheries (community control 
system) (amendment) (no. 2) 
regulations 2022 – SI 638/2022 
Wild salmon and sea trout tagging 
scheme (amendment) regulations 2022 
– SI 685/2022 
 
FOOD 
Statutory instruments 
Designation under regulation 17 of the 
European Union (official controls in 
relation to food legislation) regulations 
2020 (S.I. no. 79 of 2020) – SI 
586/2022 
 
GOVERNMENT 
Statutory instruments 
Justice (delegation of ministerial 
functions) order 2022 – SI 629/2022 
Appointment of special advisers 
(Tánaiste and Minister for Enterprise, 
Trade and Employment) order 2022 – SI 
681/2022 
 
HEALTH 
Mental health – Detention in hospital as 
involuntary patient – Renewal order – 
Whether sufficient reasons given by 
respondent – 15/12/2022 – [2022] 
IECA 290 
F.C. v Mental Health Tribunal 
 
Acts 
Health Insurance (Amendment) Act 
2022 – Act 49/2022 – Signed on 
December 21, 2022 
 
Statutory instruments 
European Communities (control of drug 
precursors) (amendment) regulations 
2022 – SI 555/2022 
Central Mental Hospital (Relocation) 
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Act 2020 (relocation day) order 2022 – 
SI 556/2022 
Public Service Pay and Pensions Act 
2017 (section 42) (payments to 
general practitioners and pharmacists 
for the administration of vaccines 
against Covid-19) regulations 2022 – 
SI 604/2022 
Health Act 2007 (care and welfare of 
residents in designated centres for 
older people) (amendment) 
regulations 2022 – SI 628/2022 
Health (Miscellaneous Provisions) 
Act 2022 (commencement) order 
2022 – SI 666/2022 
Central Mental Hospital (Relocation) 
Act 2020 (closure day) order 2022 – 
SI 672/2022 
Health Act 1970 (section 67E) 
(prescription of further age to whom 
contraceptive services will be made 
available without charge) regulations 
2022 – SI 675/2022 
Public Service Pay and Pensions Act 
2017 (section 42) (payments to 
general practitioners for the clinical 
assessment and treatment of patients 
including prescription of Covid-19 
antiviral medication) regulations 
2022 – SI 676/2022 
Health Products Regulatory 
Authority (fees) regulations 2022 – 
SI 679/2022 
Specialist community-based disability 
services (transfer of departmental 
administration and ministerial 
functions) order 2022 – SI 688/2022 
Appointment of special adviser 
(Minister of State at the Department 
of Health) (no. 2) order 2022 – SI 
740/2022 
 
HERITAGE 
Statutory instruments 
National Archives Act 1986 (section 
8(1A)) (transfer of departmental 
records) order 2022 – SI 660/2022 
National Archives Act 1986 (section 
8(1A)) (transfer of departmental 
records) (no. 2) order 2022 – SI 
661/2022 
National Archives Act 1986 (section 
8(1A)) (transfer of departmental 
records) (no. 3) order 2022 – SI 
662/2022 
National Archives Act 1986 (section 
8(1A)) (transfer of departmental 
records) (no. 4) order 2022 – SI 
663/2022 
 
HOLIDAY LAW 
Acts 
National Tourism Development 
Authority (Amendment) Act 2022 – 
Act 51/2022 – Signed on December 
21, 2022 

HOUSING 
Statutory instruments 
Social housing assessment 
(amendment) (no. 3) regulations 2022 
– SI 615/2022 
Land Development Agency Act 2021 
(remaining provisions) 
(commencement) order 2022 – SI 
724/2022 
 

IMMIGRATION 
Want of prosecution – Inordinate and 
inexcusable delay – Balance of justice – 
Third defendant seeking an order 
dismissing the plaintiffs’ claims – 
Whether there was inexcusable and/or 
inordinate delay – 18/11/2022 – 
[2022] IEHC 504 
LTE v Minister for Justice 
International protection – Family 
reunification – International Protection 
Act 2015 s. 56(9) – Applicant seeking to 
challenge the decision of the respondent 
refusing his application for family 
reunification with his non-marital 
partner – Whether s. 56(9) of the 
International Protection Act 2015 is 
repugnant to the provisions of the 
Constitution and incompatible with EU 
law and the State’s obligations under the 
ECHR – 09/11/2022 – [2022] IEHC 617 
O. v Minister for Justice 
International protection – Credibility – 
Future risk – Applicant challenging the 
first respondent’s decision to 
recommend refusal of his claim for 
international protection – Whether the 
first respondent erred in law in making 
adverse credibility findings – 
29/11/2022 – [2022] IEHC 669 
R.N. v The International Protection 
Appeals Tribunal 
 
Statutory instruments 
Immigration Act 2004 (registration 
certificate fee) (amendment) 
regulations 2022 – SI 667/2022 
 

INJUNCTIONS 
Stay – Injunction – Environmental 
Protection Agency Act 1992 s. 99H – 
Appellant seeking an order staying an 
injunction granted to the first 
respondent pursuant to s. 99H of the 
Environmental Protection Agency Act 
1992 – Whether the appellant had 
arguable grounds of appeal – 
06/11/2022 – [2022] IECA 276 
The Environmental Protection Agency v 
Harte Peat Ltd 
Receivership – Injunctions – Standing – 
Appellant appealing against perpetual 
injunctions restraining the appellant 
from interfering and obstructing or in 
any way preventing the respondent 
from exercising his powers and 
functions as receiver over the property 
– Whether the appellant had standing 

to defend the proceedings – 
09/11/2022 – [2022] IECA 258 
Ken Fennell v Gilroy 
Interlocutory injunction – Sale of 
property – Balance of convenience – 
Plaintiffs seeking an interlocutory 
injunction to restrain the sale of two 
secured properties by the defendants 
pending the determination of the 
proceedings – Whether granting the 
injunction would minimise the overall 
risk of injustice in the case – 
04/11/2022 – [2022] IEHC 612 
McGirr v Everyday Finance DAC 
Injunctive relief – Appointment of 
receivers – Validity – Plaintiffs 
seeking injunctive relief – Whether 
receivers were validly appointed – 
08/11/2022 – [2022] IEHC 616 
O’Connor v Promontoria [Aran] Ltd; 
M&F Finance (Ireland) Ltd v 
Promontoria [Aran] Ltd 
Interlocutory injunction – Judgment 
in default of appearance – Discovery 
– Plaintiff seeking interlocutory 
injunctions – Whether the plaintiff’s 
claim should be struck out –
12/12/2022 – [2022] IEHC 706 
Phoenix Construction Consulting Ltd 
v Persons Unknown in Occupation of 
11A North Frederick Street 
 

INSOLVENCY 
Library acquisitions 
Bork, R., Veder, M. Harmonisation of 
Transactions Avoidance Laws. 
Cambridge: Intersentia, 2022 – N312 
 
Articles 
Flanagan, F., Riordan, J. The duties 
of a process advisor in the rescue of 
small companies. Commercial Law 
Practitioner 2022; 29 (11): 219-221 
 

IRISH LANGUAGE 
Statutory instruments 
Gaeltacht Act 2012 (designation of 
Gaeltacht language planning areas) 
(no. 6) order 2022 – SI 636/2022 
Gaeltacht Act 2012 (designation of 
Gaeltacht service towns) (no. 3) 
order 2022 – SI 637/2022 
 

JUDICIAL REVIEW 
Judicial review – Planning permission 
– EIA Directive – Applicant seeking 
an order of certiorari quashing a 
decision of the first respondent to 
grant planning permission to the 
notice party – Whether the first 
respondent breached the EIA 
Directive – 16/12/2022 – [2022] 
IEHC 700 
Concerned Residents of Treascon and 
Clondoolusk v An Bord Pleanála 
Judicial review – Planning and 
development – Point of law – 
Appellant appealing against an order 

striking out the proceedings – 
Whether the issue raised in the 
certified question properly arose – 
07/12/2022 – [2022] IECA 278 
Cooper v An Bord Pleanála 
Judicial review – Subsidiary 
protection – State protection – 
Applicant challenging the refusal of 
the first respondent to recognise his 
right to subsidiary protection – 
Whether State protection was 
available in South Africa – 
04/11/2022 – [2022] IEHC 613 
E.S. v International Protection 
Appeals Tribunal 
Judicial review – Fair hearing – Error 
of law – Appellant appealing against 
the judgment and order refusing his 
application for leave to apply for 
certiorari – Whether the appellant 
had identified an actionable error of 
law – 01/11/2022 – [2022] IECA 271 
Fitzgerald v DPP 
Judicial review – Visa application – 
Irrationality – Applicants challenging 
the visa appeal refusal decision of the 
respondent – Whether the 
respondent’s decision was irrational 
and/or unreasonable and/or 
disproportionate – 18/11/2022 – 
[2022] IEHC 504 
L.T.E. v Minister for Justice 
Judicial review – Assessment of needs 
– Diagnosis – Applicants seeking 
judicial review – Whether the 
applicants were entitled to a 
diagnosis in an assessment of needs 
– 28/11/2022 – [2022] IEHC 652 
R.C. v Health Service Executive 
Judicial review – Leave – Permission 
– Applicant seeking leave to seek 
judicial review – Whether there was 
an unlawful failure to notify the 
applicant – 09/12/2022 – [2022] 
IEHC 687 
Reid v An Bord Pleanála 
 
LANDLORD AND  
TENANT 
Articles 
Beechinor, L. Introducing green lease 
terms into lease renewals granted 
under part II of the Landlord and 
Tenant (Amendment) Act 1980. 
Conveyancing and Property Law 
Journal 2022; 3: 51-54 
 
LEGAL HISTORY 
Articles 
Treacy, P.F. To the manor born. Law 
Society Gazette 2022; November: 48-
51 
 
LEGAL PROFESSION 
Professional negligence – Inordinate 
and inexcusable delay – Want of 
prosecution – Defendant seeking an 



vi LEGAL UPDATE /  Volume 28 / Number 1 / February 2023

LEGAL UPDATE

order dismissing the plaintiff’s claim 
on the grounds of inordinate and/or 
inexcusable delay and/or want of 
prosecution on the part of the 
plaintiff since the commencement of 
the proceedings – Whether the 
balance of justice was in favour of 
allowing the claim to proceed – 
21/12/2022 – [2023] IEHC 1 
Cullen v Dore practising under the 
style and title of Robert Dore & 
Company Solicitors 
Dishonesty – Disciplinary proceedings 
– Conduct – Appellant appealing 
against a finding of dishonesty – 
Whether the test for establishing 
dishonesty in the context of 
disciplinary proceedings is one based 
on a subjective or objective 
assessment of the conduct involved – 
07/12/2022 – [2022] IECA 277 
Law Society of Ireland v Coleman 
 
Articles 
Hallissey, M. Tools of the trade. Law 
Society Gazette 2022; November: 56-
58 
Hardiman, A.-M. Justice at the core. 
The Bar Review 2022; 27 (4): 97-99 
 
Statutory instruments 
Solicitors professional indemnity 
insurance (amendment) regulations 
2022 – SI 585/2022 
Solicitors practising certificate 
(application fee) regulations 2022 – SI 
692/2022 
Registered European lawyers 
qualifying certificate (application fee) 
regulations 2022 – SI 693/2022 
 
LEGAL SYSTEM 
Articles 
Walsh, K. Underfunding causes 
access-to-justice issues. Law Society 
Gazette 2022; November: 26-27 
 
LOCAL GOVERNMENT 
Acts 
Local Government (Maternity 
Protection and Other Measures for 
Members of Local Authorities) Act 
2022 – Act 52/2022 – Signed on 
December 21, 2022 
Water Environment (Abstractions and 
Associated Impoundments) Act 2022 
– Act 48/2022 – Signed on December 
20, 2022 
 
Statutory instruments 
Aircraft Noise (Dublin Airport) 
Regulation Act 2019 levy no. 4 
regulations 2022 – SI 577/2022 
Water Services (No. 2) Act 2013 
(property vesting day) (no. 3) order 
2022 – SI 674/2022 

Water Services (Amendment) Act 
2022 (commencement) order 2022 – 
SI 678/2022 
Water Services (Amendment) Act 
2022 (appointed day) order 2022 – SI 
682/2022 
Water Services (Amendment) Act 
2022 (dissolution day) order 2022 – 
SI 683/2022 
 

PENSIONS LAW 
Statutory instruments 
Irish Water defined benefit 
superannuation scheme – SI 
651/2022 
 

PERSONAL INJURIES 
ASSESSMENT BOARD 
Personal injuries – Third-party notice 
– Delay – Third party seeking to set 
aside the third-party notice – Whether 
the defendant failed to serve the 
third-party notice as soon as 
reasonably possible – 30/11/2022 – 
[2022] IEHC 658 
Bowen v H & M Hennes & Mauritz 
[Ireland] Limited 
Judicial review – Personal injuries – 
Compensation – Applicant seeking an 
order of certiorari quashing the 
respondent’s decision determining 
that the injuries for which the 
applicant had sought compensation 
were not attributable to a “crime of 
violence” within the terms of the 
General Scheme of Compensation for 
Personal Injuries Criminally Inflicted – 
Whether the respondent’s decision 
was vitiated by errors of law – 
01/12/2022 – [2022] IEHC 679 
Earls v Criminal Injuries Compensation 
Tribunal 
Personal injuries – Aggravated 
damages – Civil Liability and Courts 
Act 2004 s. 26 – Appellant appealing 
against award of damages – Whether 
the trial judge should have acceded to 
an application by the appellant 
pursuant to s. 26 of the Civil Liability 
and Courts Act 2004 – 09/11/2022 – 
[2022] IECA 257 
Keating v Mulligan 
Personal injuries – Settlement – 
Apportionment of liability – Parties 
seeking to insert a term in a Social 
Welfare Consolidation Act 2005 s. 
343R(2) consent order stating that 
the defendant’s insurance company 
was only 50% liable for the plaintiff’s 
injuries – Whether the Minister for 
Social Protection agreed to such a 
consent term being inserted in the s. 
343R(2) consent order – 09/11/2022 
– [2022] IEHC 619 
Daniel Kuczak v Treacy Tyres 
[Portumna] Ltd (No. 2) 
Personal injuries – Negligence – 
Liability – Plaintiff seeking 

compensation for personal injuries – 
Whether liability for the accident 
rested solely with the plaintiff – 
11/11/2022 – [2022] IEHC 620 
McGowan v O’Neill 
Personal injuries – Liability – New 
evidence – Plaintiffs appealing against 
the dismissal of their personal injuries 
claims – Whether the dismissal of the 
plaintiffs’ claims was erroneous – 
18/11/2022 – [2022] IECA 265 
O’Mahoney v Tipperary County 
Council 
Personal injuries – Remittal – Delay – 
Plaintiff seeking an order remitting 
the proceedings to the Dublin Circuit 
Court for hearing – Whether the 
plaintiff had unreasonably delayed in 
bringing the application – 
14/10/2022 – [2022] IEHC 661 
O’Neill v Dublin City Council 
 
Acts 
Personal Injuries Resolution Board Act 
2022 – Act 42/2022 – Signed on 
December 13, 2022 
 

PLANNING AND 
ENVIRONMENTAL LAW 
Stay – Injunction – Environmental 
Protection Agency Act 1992 s. 99H – 
Appellant seeking an order staying an 
injunction granted to the first 
respondent pursuant to s. 99H of the 
Environmental Protection Agency Act 
1992 – Whether the appellant had 
arguable grounds of appeal – 
06/12/2022 – [2022] IECA 276 
Environmental Protection Agency v 
Harte Peat Ltd 
Planning and development – Leave to 
appeal – Points of exceptional public 
importance – Applicants seeking leave 
to appeal – Whether the applicants 
had advanced points of exceptional 
public importance – 09/12/2022 – 
[2022] IEHC 683 
Killegland Estates Ltd v Meath County 
Council; McGarrell Reilly Homes Ltd v 
Meath County Council (No. 2) 
Planning permission – Unauthorised 
development – Planning and 
Development Act 2000 s. 160 – 
Appellants seeking to restrain the 
operation of certain wind turbines – 
Whether the wind turbines 
constituted unauthorised 
development – 03/11/2022 – [2022] 
IESC 41 
Krikke v Barranafaddock Sustainable 
Electricity Ltd 
Planning – Appropriate assessment – 
Substituted consent – Applicant 
challenging the respondent’s decision 
to refuse leave to seek substituted 
consent – Whether the reasons for the 
respondent’s decision were 
inadequate – 12/12/2022 – [2022] 
IEHC 707 

Maguire T/A Frank Pratt & Sons v 
Meath County Council; Phoenix Rock 
Enterprises Ltd T/A Frank Pratt & Sons 
Ltd v An Bord Pleanála 
Unauthorised development – Injunctive 
relief – Liberty to apply – Applicant 
seeking to restrain the continuation of 
unauthorised development – Whether 
unauthorised development had taken 
place – 21/12/2022 – [2023] IEHC 3 
North Westmeath Turbine Action Group 
CLG v Westland Horticulture Ltd 
Certiorari – Planning permission – 
Remittal – Applicants seeking certiorari 
of the respondent’s decision to grant 
planning permission to the notice party 
– Whether remittal to the respondent 
was appropriate – 16/12/2022 – 
[2022] IEHC 699 
Quinn v An Bord Pleanála 
 
Articles 
Kane, J. Assessing a project’s indirect 
significant effects. Irish Planning and 
Environmental Law Journal 2022; 1: 
10-14 
Maddox, N., Dr. “Monuments to failure 
and decrepitude”: reforming the law 
relating to derelict sites in Ireland. 
Conveyancing and Property Law 
Journal 2022; 4: 64-66 
Sun, S. The right to a healthy 
environment, climate migrants, and 
overcoming extraterritoriality. Irish 
Planning and Environmental Law 
Journal 2022; 1: 3-9 
 
Acts 
Planning and Development and 
Foreshore (Amendment) Act 2022 – 
Act 47/2022 – Signed on December 
20, 2022 
 
Statutory instruments 
Planning and development 
(amendment) (no. 2) regulations 2022 
– SI 565/2022 
Planning and development (exempted 
development) (no. 4) regulations 2022 
– SI 605/2022 
Planning and development 
(amendment) (no. 3) regulations 2022 
– SI 647/2022 
Planning and development Act 2000 
(exempted development) (number 5) 
regulations 2022 – SI 664/2022 
Planning and development Act 2000 
(section 181(2)(a)) (no. 2) order 2022 
– SI 694/2022 
Ambient air quality standards 
regulations 2022 – SI 739/2022 
 
POLICE LAW 
Articles 
Prendergast, D., Dr. Police powers and 
reasonable force. Irish Criminal Law 
Journal 2022; 32 (4): 106-111 



vii

LEGAL UPDATE

LEGAL UPDATE /  Volume 28 / Number 1 / February 2023

PRACTICE AND 
PROCEDURE 
Set-aside motion – Jurisdiction – 
Courts of Justice Act 1936 s. 39 – 
Appellants seeking to appeal from the 
High Court order refusing the 
appellants’ set-aside motion – 
Whether an appeal lay to the Court of 
Appeal from the order refusing the 
set-aside motion – 06/12/2022 – 
[2022] IECA 279 
Coleman v Clohessy 
Administration of estate – Statute 
barred – Fraud – Appellant appealing 
against the judgment and order 
dismissing her action against each of 
the respondents – Whether the judge 
erred in law and in fact in directing 
that the appellant had to prove fraud 
in order to obviate the effects of the 
Statute of Limitations – 30/11/2022 
– [2022] IECA 272 
Cunniffe v Whyte 
Want of prosecution – Inordinate and 
inexcusable delay – Balance of justice 
– Defendants seeking to dismiss the 
plaintiff’s claim for want of 
prosecution – Whether the balance of 
justice favoured dismissal of the 
proceedings – 02/12/2022 – [2022] 
IEHC 673 
Darcy v AG and Minister for Justice 
Practice and procedure – Costs – 
Whether Court to depart from normal 
rule in s. 169 of the Legal Services 
Regulation Act 2015 – 13/12/2022 – 
[2022] IECA 284 
Tom Darcy v Allied Irish Banks Plc 
Conviction – Possession of a firearm – 
Misrepresentation – Appellant seeking 
to appeal against conviction – 
Whether the trial judge 
misrepresented and/or misinterpreted 
the defence’s case to the jury – 
15/07/2022 – [2022] IECA 203 
DPP v O’Sullivan 
Practice and procedure – Judgment – 
Locus standi of appellants under 
Credit Institutions (Stabilisation) Act 
2010 – Application to revise judgment 
– 13/12/2022 – [2022] IECA 285 
Gerard Dowling, Padraig McManus, 
Piotr Skoczylas, Scotchstone Capital 
Fund Ltd, John Paul McGann, George 
Haug, Tibor Neugebauer, and J. Frank 
Keohane v The Minister for Finance 
Inordinate and inexcusable delay – 
Balance of justice – Prejudice – 
Appellant appealing against the 
dismissal of his claim – Whether the 
balance of justice fell in favour of 
dismissing the claim – 20/12/2022 – 
[2022] IECA 294 
Egan v The Governor and Company of 
the Bank of Ireland 
Security for costs – Credibility – 

Exclusion of documents – Appellant 
appealing against the judgment and 
order by which it was required to 
provide security for the respondent’s 
costs of the action – Whether the 
appellant would be able to pay the 
respondent’s costs – 08/12/2022 – 
[2022] IECA 281 
Greenville Primary Care Limited v 
Infrastructure Investment Fund ICAV 
International protection – Credibility – 
Fair procedures – Applicant seeking an 
order of certiorari quashing the first 
respondent’s decision recommending 
that the applicant should not be 
granted refugee status or subsidiary 
protection – Whether the findings of 
the first respondent constituted a 
breach of procedural fairness and 
natural and constitutional justice – 
04/11/2022 – [2022] IEHC 641 
K.B. v The International Protection 
Appeals Tribunal 
Professional negligence – Inordinate 
and inexcusable delay – Balance of 
justice – Defendants seeking to 
dismiss the proceedings on the 
grounds of inordinate and inexcusable 
delay – Whether the balance of justice 
lay in favour of the dismissal of the 
proceedings – 22/11/2022 – [2022] 
IEHC 625 
Killeen v O’Sullivan T/A Byrne 
O’Sullivan Solicitors 
Inordinate and inexcusable delay – 
Errors in law – Denial of due process 
– Appellant appealing against an 
order dismissing combined 
proceedings on the grounds of 
inordinate and inexcusable delay – 
Whether the judge erred in law and in 
fact and denied the appellant due 
process – 26/10/2022 – [2022] IECA 
242 
Kirwan v Connors 
Damages – Infringement of EU law – 
Frivolous or vexatious proceedings – 
Respondents seeking an order striking 
out the proceedings on the grounds 
that they were frivolous or vexatious 
or bound to fail – Whether the 
appellants’ claim was frivolous, 
vexatious and bound to fail – 
31/01/2022 – [2022] IECA 23 
Scotchstone Capital Fund Ltd and 
Skoczylas v Ireland and The Attorney 
General 
 
Library acquisitions 
Ó Floinn, B. Practice and Procedure in 
the Superior Courts (3rd ed.). Dublin: 
Bloomsbury Publishing, 2022 – 
N361.C5 
 
PROBATE 
Wills – Probate – Testamentary 
capacity – Applicants seeking an order 

admitting the deceased’s last will and 
testament to proof in common form – 
Whether the deceased had 
testamentary capacity at the date of 
making her will – 21/11/2022 – 
[2022] IEHC 663 
The Estate of Margaret Stella O’Reilly 
 
Articles 
Keating, A., Dr. The application of the 
doctrine of dependent revocation of 
wills. Conveyancing and Property Law 
Journal 2022; 3: 48-50 
Keating, A., Dr. The presumption of 
revocation of will. Conveyancing and 
Property Law Journal 2022; 4: 70-73 
 

PROPERTY 

Property – Order for sale – Land and 
Conveyancing Law Reform Act 2009 s. 
31 – Plaintiff seeking to recover the 
first defendant’s debt by way of an 
order for sale of the property – 
Whether an order for sale should be 
made pursuant to s. 31 of the Land 
and Conveyancing Law Reform Act 
2009 – 22/11/2022 – [2022] IEHC 
626 
Allied Irish Banks Plc v Kellie Greene 
[otherwise Kellie Byrne] 
 
Articles 
Byrne, J.P. Conclusiveness of the 
register under section 31 and 
“mistake”. Conveyancing and 
Property Law Journal 2022; 3: 44-47 
 

SOCIAL WELFARE 
Personal injury – Apportionment of 
liability – Social Welfare 
(Consolidation) Act 2005 s. 343R(2) – 
Plaintiff seeking a consent order 
apportioning liability on a 50/50 basis 
in respect of her claim for loss of 
earnings – Whether a consent order 
for the apportionment of liability can 
be properly made where it is sought 
solely for the purpose of s.343R(2) of 
the Social Welfare (Consolidation) Act 
2005 – 02/12/2022 – [2022] IEHC 
674 
Jarmula v DSG Solutions Ltd 
 
Acts 
Social Welfare Act 2022 – Act 
43/2022 – Signed on December 15, 
2022 
 
Statutory instruments 
Social welfare (temporary provisions – 
living alone allowance) regulations 
2022 – SI 580/2022 
Social welfare (disability allowance, 
blind pension, invalidity pension) 
(temporary provisions) regulations 
2022 – SI 598/2022 
Social welfare (consolidated claims, 
payments and control) (amendment) 

(no. 15) (earnings disregard) 
regulations 2022 – SI 614/2022 
Social welfare (consolidated claims, 
payments and control) (amendment) 
(no. 14) (income limit – qualified 
adult) regulations 2022 – SI 
616/2022 
Social welfare (section 290A) 
(agreement) order 2022 – SI 
617/2022 
Social welfare (consolidated 
occupational injuries) (amendment) 
(no. 1) regulations 2022 – SI 
618/2022 
Social welfare (temporary provisions) 
(no. 2) regulations 2022 – SI 
645/2022 
Civil Law (Miscellaneous Provisions) 
Act 2022 (section 9(2)) (amount of 
financial contribution) order 2022 – SI 
687/2022 
Social welfare (consolidated 
supplementary welfare allowance) 
(amendment) (no. 5) (diet 
supplement) regulations 2022 – SI 
717/2022 
Social welfare (consolidated claims, 
payments and control) (amendment) 
(no. 16) (change in rates) regulations 
2022 – SI 718/2022 
Social welfare (carer’s support grant) 
(temporary provisions) regulations 
2022 – SI 722/2022 
Social welfare (consolidated 
supplementary welfare allowance) 
(amendment) (no. 6) (earnings 
disregard) regulations 2022 – SI 
723/2022 
 
STATISTICS 
Statutory instruments 
Statistics (outward foreign affiliates) 
order 2022 – SI 566/2022 
Statistics (consumer price survey) 
order 2022 – SI 658/2022 
 
SUCCESSION 
Articles 
Keating, A., Dr. Applications and 
recommendations for amendment by 
the Law Reform Commission. 
Conveyancing and Property Law 
Journal 2022; 2: 25-29 
 
SUMMARY JUDGMENT 
Summary judgment – Unpaid rent – 
Receivership – Plaintiff seeking to 
enter summary judgment against the 
defendant for unpaid rent over the 
plaintiff’s property – Whether the 
defendant’s case could be improved 
by discovery and oral evidence – 
10/11/2022 – [2022] IEHC 630 
Duggan v Supermacs Ireland Ltd 
Summary judgment – Injunctions – 
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Costs – Appellants seeking to set 
aside the injunctions granted and/or 
the costs order made – Whether the 
trial judge erred by determining the 
matter in a summary manner – 
18/11/2022 – [2022] IECA 266 
Inland Fisheries Ireland v O’Baoill 
 
TAXATION 
Statutory instruments 
Vehicle registration and taxation 
(amendment) (no.2) regulations 2022 
– SI 557/2022 
Digital games regulations 2022 – SI 
593/2022 
Value-Added Tax Consolidation Act 
2010 (section 46(5)) order 2022 – SI 
665/2022 
Income tax (employments) regulations 
2022 – SI 690/2022 
Mandatory automatic exchange of 
information (platform operators) in the 
field of taxation regulations 2022 – SI 
705/2022 
 
TRANSPORT 
Library acquisitions 
De La Rue, C.M., Anderson, C.B. 
Shipping and the Environment: Law 
and Practice (3rd ed.). London: 
Informa Law, 2022 – N332 
 
Statutory instruments 
Small public service vehicle 
(contingency measure – vehicle 
supply) (maximum permissible age) 
regulations 2022 – SI 588/2022 
Small public service vehicle (fixed 
payment offences and driver licence 
period) regulations 2022 – SI 
589/2022 
Maritime Area Planning Act 2021 
(commencement of certain provisions) 
(no. 4) order 2022 – SI 599/2022 
Planning and Development, Maritime 
and Valuation (Amendment) Act 2022 
(commencement of certain provisions) 
(no. 5) order 2022 – SI 600/2022 
Aviation Regulation Act 2001 (levy no. 
23) regulations 2022 – SI 643/2022 
Transport (Tour Operators and Travel 
Agents) Act 1982 (disbursements from 
fund) regulations 2022 – SI 644/2022 
 
WHISTLEBLOWING 
Articles 
Murphy, T. Protected Disclosures 
(Amendment) Act 2022. Commercial 
Law Practitioner 2022; 29 (10): 212-
213 
 
Bills initiated in Dáil Éireann 
during the period from November 
11, 2022, to January 13, 2023 
[pmb]: Private Members’ Bills are 
proposals for legislation in Ireland 
initiated by members of the Dáil or 

Seanad. Other Bills are initiated by the 
Government. 
Agricultural and food supply chain bill 
2022 – Bill 120/2022 
Appropriation bill 2022 – Bill 
116/2022 
Credit guarantee (amendment) bill 
2022 – Bill 103/2022 
Development (emergency electricity 
generation) bill 2022 – Bill 99/2022 
Finance bill 2022 – Bill 101/2022 
Gambling regulation bill 2022 – Bill 
114/2022 
Health insurance (amendment) bill 
2022 – Bill 109/2022 
Human tissue (transplantation, post-
mortem, anatomical examination and 
public display) bill 2022 – Bill 
121/2022 
Local government (maternity 
protection and other measures for 
members of local authorities) bill 
2022 – Bill 110/2022 
Misuse of drugs (cannabis 
regulation) bill 2022 – Bill 111/2022 
[pmb] – Deputy Gino Kenny, Deputy 
Mick Barry, Deputy Bríd Smith, 
Deputy Richard Boyd Barrett, and 
Deputy Paul Murphy 
Residential tenancies (deferment of 
termination dates of certain 
tenancies) bill 2022 – Bill 100/2022 
Social welfare bill 2022 – Bill 
107/2022 
Ukraine solidarity bill 2022 – Bill 
115/2022 [pmb] – Deputy Jim 
O’Callaghan 
 
Bills initiated in Seanad Éireann 
during the period November 11, 
2022, to January 13, 2023 
Credit union (amendment) bill 2022 
– Bill 112/2022 
Education (relationships and 
sexuality education) (amendment) 
bill 2022 – Bill 108/2022 [pmb] – 
Senator Fiona O’Loughlin and 
Senator Malcolm Byrne 
Family courts bill 2022 – Bill 
113/2022 
Finance Bill 2022 – Bill 101 of 2022 
 
Progress of Bill and Bills 
amended in Dáil Éireann during 
the period November 11, 2022, to 
January 13, 2023 
Appropriation Bill 2022 – Bill 
116/2022 – Committee Stage 
Central Bank (individual 
accountability framework) bill 2022 – 
Bill 75/2022 – Committee Stage 
Courts and civil law (miscellaneous 
provisions) bill 2022 – Bill 84/2022 
– Committee Stage 
Credit guarantee (amendment) bill 
2022 – Bill 103/2022 – Committee 
Stage 
Employment permits bill 2022 – Bill 
91/2022 – Committee Stage 
Finance bill 2022 – Bill 101/2022 – 

Committee Stage – Report Stage – 
Passed by Dáil Éireann 
Health insurance (amendment) bill 
2022 – Bill 109/2022 – Committee 
Stage 
Mother and baby institutions payment 
scheme bill 2022 – Bill 97/2022 – 
Committee Stage 
Online safety and media regulation bill 
2022 – Bill 6/2022 – Report Stage – 
Passed by Dáil Éireann 
Patient safety (notifiable patient safety 
incidents) bill 2019 – Bill 100/2019 – 
Passed by Dáil Éireann 
Personal Injuries Resolution Board bill 
2022 – Bill 78/2022 – Passed by Dáil 
Éireann 
Planning and Development and 
Foreshore (Amendment) Bill 2022 – Bill 
115/2022 – Committee Stage – Passed 
by Dáil Éireann 
Regulation of lobbying (amendment) 
bill 2022 – Bill 85/2022 – Committee 
Stage – Social welfare bill 2022 – Bill 
107/2022 – Committee Stage 
Tailte Éireann bill 2022 – Bill 82/2022 
– Report Stage – Passed by Dáil Éireann 
Water environment (abstractions and 
associated impoundments) bill 2022 – 
Bill 87/2022 – Committee Stage 
Work life balance and miscellaneous 
provisions bill 2022 – Bill 92/2022 – 
Committee Stage – Report Stage – 
Passed by Dáil Éireann 
 
Progress of Bill and Bills amended 
in Seanad Éireann during the 
period November 11, 2022, to 
January 13, 2023 
Assisted decision-making (capacity) 
(amendment) bill 2022 – Bill 59/2022 
– Report Stage 
Finance bill 2022 – Bill 101/2022 – 
Committee Stage – Report Stage 
Planning and Development and 
Foreshore (Amendment) Bill 2022 – Bill 
115/2022 – Committee Stage – Report 
Stage 
Tailte Éireann bill 2022 – Bill 82/2022 
– Committee Stage 
Water environment (abstractions and 
associated impoundments) bill 2022 – 
Bill 87/2022 – Committee Stage 
Water services (amendment) (no. 2) bill 
2022 – Bill 81/2022 – Committee 
Stage 
 
For up-to-date information please 
check the following websites: 
Bills and legislation: 
http://www.oireachtas.ie/parliament/ 
http://www.taoiseach.gov.ie/eng/Taoi
seach_and_Government/Government_
Legislation_Programme/ 
 
Supreme Court determinations – 
Leave to appeal granted 
Published on Courts.ie – November 
11, 2022, to January 13, 2023 
C.W. v The Minister for Justice and 

ors [2022] IESCDET 136 – Leave to 
appeal from the High Court granted 
on the 16/12/2022 – (O’Donnell 
C.J., O’Malley J., Murray J.) 
Corcoran and anor v the 
Commissioner of An Garda Síochaná 
[2022] IESCDET 110 – Leave to 
appeal from the Court of Appeal 
granted on the 30/09/2022 – 
(O’Donnell C.J., Charleton and 
Hogan J.) 
Delaney v The Personal Injuries 
Assessment Board and ors [2022] 
IESCDET 133 – Leave to appeal from 
the High Court granted on the 
25/11/2022 – (Charleton J., Hogan 
J., Murray J.) 
The Director of Public Prosecutions v 
McAreavey [2022] IESCDET 138 – 
Leave to appeal from the Court of 
Appeal granted on the 16/12/2022 
– (O’Donnell C.J., O’Malley J., 
Murray J.) 
The Director of Public Prosecutions v 
Caolan Smyth [2022] IESCDET 137 – 
Leave to appeal from the Court of 
Appeal granted on the 16/12/2022 
– (O’Donnell C.J., O’Malley J., 
Murray J.) 
Karshan Midlands Limited T/A 
Dominos Pizza v The Revenue 
Commissioners [2022] IESCDET 121 
– Leave to appeal from the Court of 
Appeal granted on the 04/11/2022 
– (Charleton J., Baker J., Hogan J.) 
Kirwan v O’Leary and the Solicitors 
Disciplinary Tribunal [2022] IESCDET 
140 – Leave to appeal from the High 
Court granted on the 19/12/2022 – 
(O’Donnell C.J., Charleton J., Murray 
J.) 
Eugene McCool v Honeywell Controls 
Systems Limited [2022] IESCDET 135 
– Leave to appeal from the Court of 
Appeal granted on the 13/12/2022 
– (Charleton J., Baker J., Hogan J.) 
McGee v The Governor of Portlaoise 
Prison and ors [2022] IESCDET 123 
– Leave to appeal from the High 
Court granted on the 09/11/2022 – 
(MacMenamin J., Dunne J., Woulfe 
J.) 
In the matter of O’Connor and the 
Personal Insolvency Acts 2012 to 
2015 [2022] IESCDET 130 – Leave to 
appeal from the High Court granted 
on the 22/11/2022 – (MacMenamin 
J., Dunne J., Woulfe J.) 
Start Mortgages DAC v Stafford 
[2022] IESCDET 132 – Leave to 
appeal from the High Court granted 
on the 22/11/2022 – (MacMenamin 
J., O’Malley J., Hogan J.) 
 
For up-to-date information, please 
check the courts website: 
 
https://www.courts.ie/determinatio
ns
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http://www.taoiseach.gov.ie/eng/Taoiseach_and_Government/Government_Legislation_Programme/
http://www.taoiseach.gov.ie/eng/Taoiseach_and_Government/Government_Legislation_Programme/
http://www.taoiseach.gov.ie/eng/Taoiseach_and_Government/Government_Legislation_Programme/
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 JUSTICE
SERVING

Hilkka Becker, Chair of the International 
Protection Appeals Tribunal, talks about her 

career, the differences between the German and 
Irish legal systems, and the Tribunal’s work.

When Hilkka Becker came to Ireland from Germany in 

1994 as a young law graduate with an interest in 

immigration/refugee/asylum law, these topics were 

not prominent features of the Irish legal landscape. In a sense, it 

could be said that Hilkka’s career reflects the evolution of this area 

in Irish and EU law, and of the agencies that have developed to 

support those who come here seeking protection. 

Hilkka’s own interest stems, she says, from growing up in Germany, 

and learning about the Nazi regime and the Holocaust, which left 

her with “a deep-seated feeling, not of guilt, but of responsibility”. 

She does not have lawyers in her family, and was in fact the first 

member of her family to complete a university degree, but law 

seemed to her the best way to achieve her desire “to serve and 

achieve justice, which is really at the core of who I am”. An 

undergraduate placement with a lawyer in Hamburg who did asylum 

and immigration law cemented her interest in assisting and 

protecting those at risk of persecution. After completing the first 

stage of her undergraduate degree in 1993, Hilkka faced a two-

year waiting period to complete her training in Germany (see panel). 

She decided to travel, and came to Ireland, volunteering with the Irish Council for Civil Liberties: 

“Then I got a phone call one day from the Refugee Council. ‘We were told about you. You have 

worked with asylum seekers before. We are recruiting a legal officer. Would you be interested 

in applying?’ I applied, got the job, and was one of the first people working in the area of 

refugee law in Ireland”. 

This was a period before specific legislation in this area in Ireland, and indeed Hilkka says there 

were fewer than 100 asylum applications that year, although numbers began to increase 

incrementally. It was a fascinating time: “I was right in the thick of it from the very beginning”. 

Hilkka returned to Germany at the end of 1995 to complete the second stage of her training as 

a Volljuristin (‘full juror’), which included several stages of practical training, including in the 

German judiciary, and a period of training in an Irish law firm, Garrett Sheehan and Company. 

Once fully qualified in Germany, she was back in Dublin by October 1998, working as a 

Rechtsanwältin (the German term for practising lawyer) with Stewart and Company Solicitors. 

She then also qualified in Ireland and was admitted to the roll of solicitors in 2003. Then came 

another phone call, this time from Sister Stanislaus Kennedy, who was setting up the Immigrant 

Council of Ireland: “She asked me would I be interested in working with her in setting it up and 

becoming the Council's legal advisor. At the time, it wasn't possible for NGOs to employ solicitors 

“The Tribunal is a quasi-judicial 
body, not a court, but it fulfils a 
role that would be equivalent to 
an administrative court from an 
EU law perspective when it 
comes to its decision-making.”

Ann-Marie Hardiman 
Managing Editor, Think Media  
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directly, so I worked with the Council as a consultant but remained employed with 

Stewart and Company. Together with lawyers in other NGOs, I was instrumental 

in setting up the Independent Law Centres Network, and we worked on achieving 

the introduction of legislation to allow registered law centres to employ solicitors”. 

This change in the law took until 2006, but in the meantime Hilkka felt a strong 

urge to return to the continent, and in 2004 she took a two-year role with the 

International Organization for Migration’s regional office for the Western Balkans 

in Vienna, where she was a regional legal advisor leading an EU project that 

involved alignment of legislation in the Western Balkan nations with the view to 

their eventual accession to the EU. She then returned to Ireland, and after the 

legislative change in 2006, became the senior managing solicitor of the Immigrant 

Council of Ireland: “I was involved then very much in strategic litigation in the 

area of immigration and citizenship law, and left asylum law behind for a time”. 

 
A new Tribunal 
In 2013, an expression of interest was sought for new members of the then 

Refugee Appeals Tribunal, and Hilkka was appointed as a part-time member. It 

was a very different role, but one that chimed with her core beliefs and 

professional ambitions: “That was the beginning of my career in the quasi-judicial 

field, returning really to something that was always where I wanted to be 

professionally, in a role where I could adjudicate cases, because I think that is at 

the core of serving justice. Ultimately, justice is done in the courts and delivered 

by the courts and quasi-judicial bodies, and this seemed to be the place for me”. 

At first, she continued her work with the Immigrant Council part-time, but in 2015 

she left to devote herself more fully to her work with the Tribunal. At the time, 

new legislation was transforming the Tribunal into its current form as the 

International Protection Appeals Tribunal. Hilkka was appointed to the new body 

as one of two Deputy Chairpersons in late 2016. When Chairperson Barry Magee 

left in April 2017, she became interim Chair, an appointment that was confirmed 

in January 2018, following an open competition held by the Public Appointments 

Service. At the time of our interview, her term was coming to an end and she has 

since been appointed to serve a second five-year term. 

The Tribunal holds hearings both in person at its Dublin offices, and online, where 

appropriate: “The Tribunal is a quasi-judicial body, not a court, but it fulfils a role 

that would be equivalent to an administrative court from an EU law perspective 

when it comes to its decision-making”. 

The Tribunal’s work has an international dimension too: “We are also engaged at 

EU and international level in the EU Asylum Agency (EUAA) Court and Tribunal 

Network. Tribunal members can also access professional development workshops 

offered by the EUAA and many of our members act as judicial trainers in these 

workshops”. The International Association of Refugee and Migration Judges 

(IARMJ), of which Hilkka is an active member, has developed judicial analyses 

covering all areas, effectively, of international protection law in Europe, and they 

form the basis for those trainings. 

In addition to the Chair and two deputies, the Tribunal currently has just over 40 

part-time and three whole-time members, with an ongoing competition to appoint 

additional part-time members: “There are some really fantastic members who have 

been with the Tribunal and its predecessor for many years, and are really dedicated 

to the work. I look forward to having new members coming to the Tribunal with 

‘fresh eyes’ as well”. 

The Tribunal also has a Registrar, appointed by the Minister for Justice, who leads 

a team of 30-plus administration staff, accepting appeals, corresponding with 

applicants, copying files for members, hosting hearings, and administering the 

processing and issuing of decisions. 

Hilkka’s own role encompasses the administrational and training side, and also 

the core duties of deciding appeals herself and the co-ordination of that process 

for the Tribunal as a whole, ensuring compliance with national and EU law. She 

also works closely with the Department of Justice, and increasingly with other 

Government Departments as the Tribunal’s remit has changed over time: 

“Engaging with the Department is a very big part of my role. We also engage with 

the Department’s Legal Services Unit and the Chief State Solicitor’s Office on 

judicial reviews that are being brought against Tribunal decisions. There's no 

appeal against our decisions, but there is the option to look for a judicial review. 

We are functus officio once a decision has been delivered, but we provide 

observations, if requested, in the context of litigation against Tribunal decisions”. 

 

A growing responsibility 

Starting with quite a small number of appeals in 2017, by 2019 the Tribunal was 

NOT ENOUGH HOURS IN THE DAY 
Hilkka lives in Dublin with her partner and two daughters, aged 11 and 16. In her spare 

time she enjoys running, yoga, “and just relaxing with friends, letting my hair down and 

watching a movie or going to the theatre”. She reads when she has time, but says it’s 

difficult to get the space to really immerse herself in a book. That may also be because she 

keeps very busy in other ways: “I'm always involved in lots of things nationally and 

internationally. I’m also doing an MA in International Relations – I always think there's more 

hours in the day than there are! I love learning. I would never stop looking for opportunities 

to increase my expertise and experience”.
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dealing with over 2,000. The range of issues that can be appealed has also 

expanded significantly: “The Tribunal got a number of new jurisdictions with the 

coming into force of the International Protection Act. We're dealing now with 

appeals against decisions that an application is inadmissible, and appeals against 

decisions not to allow a person to make a subsequent application. We also deal 

with appeals against transfer decisions under the Dublin system. Since 2018, we 

have responsibility for certain reception conditions appeals. The main appeals in 

that context are appeals against refusal of labour market access permission. We 

now also have jurisdiction to review some decisions of the Department of Children, 

Equality, Disability, Integration and Youth, and of the Department of Social 

Protection, although we haven't had any live appeals as yet in that context”. 

It's a potentially huge caseload of often very complex cases, but Hilkka says that 

the Tribunal is adequately resourced to meet the current demand: “We're equipped 

to deal with up to 3,200 appeals. We reduced our caseload in 2022 from close to 

1,200 to less than 900 at the end of the year, which would be low – we would 

expect to have at least 1,000. In 2019, we achieved the highest number of 

decisions delivered in the history of the new Tribunal and then, of course, the 

pandemic hit, nobody was travelling, and public health restrictions meant that, 

at least initially, our hearings could not go ahead”.  

That has, of course, all changed, with an exponential rise in the number of 

applicants for international protection here, something in the region of 14,000 in 

the last year. Ordinarily, the Tribunal would expect 70-75% of those to eventually 

come before it if their applications are refused at first instance, so Hilkka and her 

team are working to prepare for this eventuality: “We are in constant dialogue 

with the Department of Justice, trying to do our best to forecast: what's coming 

and when is it coming? There's no point in giving us all the resources now, when 

we have just 850 appeals pending, but we need to be prepared so there are no 

undue delays as a result of underfunding”. 

 
Challenging times 

This increase in international protection applications has of course coincided with 

the unprecedented influx of those seeking refuge from the war in Ukraine. While 

this group is obviously processed under a different system, it all adds to the 

pressure that Ireland, and indeed all of Europe, is facing: “When you look back at 

2015, where we were all talking about the ‘migration crisis’, that was nothing in 

comparison to what's going on right now. That is something that all EU member 

states are faced with. I think Ireland benefits from its engagement at EU level, 

and we can certainly say that the fact that we are able to rely on EU law as 

implemented into Irish law, and have that wider body around us, that wider 

context where we can find comparators, assistance and share learning, certainly 

helps our work a great deal”. 

However, she feels that Ireland also has certain advantages: “Generally I think 

Ireland would be more flexible, more adaptable, faster reacting to developments 

sometimes than I think others are. And that is in part, I think, to do with the fact 

that we are a common law country. The Tribunal works in a common law system 

but applies EU law, which is more akin to a civil law system, so we are working 

effectively in both fields, which I find particularly interesting, because I'm trained 

and experienced in both systems. I think particularly in the courts, the fact that 

judges can react more flexibly to developments is advantageous, when compared 

to civil law systems”. The larger challenges sometimes come, she says, once 

someone is granted protection, as Ireland deals with a housing system that was 

under immense strain before the current situation, and is now in crisis. This also 

creates barriers to integration, which Hilkka also believes is crucial: “In order to 

facilitate the longer-term working of the system, integration needs to happen as 

early as possible. Labour market access has the potential to help that. Integrating 

into the labour market is, I think, advantageous when it comes to eventual 

integration, rather than being long-term dependent on the State”. 

These are areas that are ultimately outside the scope of the Tribunal. Where the 

Tribunal stands, in Hilkka’s view, is at a vital point in the process of achieving 

justice and upholding the rule of law in the area of international protection: “What 

I'm trying to achieve for the Tribunal is that it is a neutral arbiter. We apply human 

rights law in the form of the UN Convention as it's implemented into Irish law via 

EU law. It is ensuring that the legislation that is designed to protect those in need 

of protection is applied properly, but from a neutral standpoint. Another thing 

that I'm more and more conscious of is that the system also needs protection 

because if the system itself falls apart, the system can't provide protection to 

those in need”. 

A DIFFERENT SYSTEM 

The German legal system differs significantly from that in Ireland, with no 

separation between training as a solicitor, barrister, or judge. Following the 

first stage of the undergraduate degree, students who wish to be lawyers apply 

to a State-funded placement scheme: “That can take two years, but once 

you're in you go through stations, as we call them: in court, being trained into 

the role of a judge; working in a legal unit of a Government department; and, 

working in private practice. You're a temporary civil servant and paid by the 

State to do your apprenticeship, effectively”. 

Lawyers train to be what's called a Volljuristin (‘full jurist’) and are then able 

to enter a career directly: “You can go into the judiciary as a junior judge, or 

into State administration or private practice”. 

In private practice there isn't the distinction between barrister and solicitor: 

“Initially I thought that the Irish system was weird because I was concerned 

that I would do a lot of the work as the solicitor and then somebody comes in 

and takes the case ‘away from me’. Of course, I realise now how advantageous 

it is when you go to the superior courts in particular, to be a team of at least 

two, and that it is more a team effort, particularly in cases that have great 

importance”. 



20 THE BAR REVIEW /  Volume 28 / Number 1 / February 2023

Winston Churchill’s view of the “dreary steeples of 

Fermanagh and Tyrone” brings to mind discussion 

about discovery in civil litigation, as courts in 

common law countries, despite numerous reports and reforms, 

continue to struggle to make discovery less costly and drawn out. 

Discovery, particularly in large cases, “can present a barrier to 

access to justice either for plaintiffs, who may not be able to 

afford to bring a case, or for defendants, who may find it difficult 

to exercise their rights of defence because of the burden which 

discovery might place on them”.1 Case law and court rules in 

Ireland have sought to improve matters but “have had only 

limited practical impact”.2 

The report of the Review of the Administration of Civil Justice 

DISCOVERY – 
WILL REFORM WORK?

It is to be hoped that the 
recommendations of the Review of 
the Administration of Civil Justice, 

when implemented, will finally solve 
the problem of costly and onerous 

discovery. 
 

Roderick Bourke Emile Burke-Murphy BL 

The Review Group observed that 
the current regime is “failing all 
parties involved in litigation” and 
that “wholesale cultural change” 
is required.

(the ‘Review Group’, chaired by the former President of the High Court, Mr Justice Peter 

Kelly), which was submitted to the Minister for Justice in October 2020, called for radical 

change: 

 

“[T]he Review Group has come to the conclusion that [discovery] is an area where a radical 

change is necessary in order to dispose of a major obstruction to the administration of 

justice. The Review Group is of the opinion that legislation ought to be introduced to bring 

an end to the making of discovery of documents in the form in which it has been known 

since the 19th century”.3 

 

The Review Group observed that the current regime is “failing all parties involved in 

LAW IN PRACTICE
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litigation” and that “wholesale cultural change” is required, which can only be 

achieved if underpinned by an “entirely new scheme for discovery”.4 

The Minister for Justice has accepted the recommendations of the Review 

Group and, in May 2022, announced plans for legislation and new rules of 

court to implement them on a phased basis.5 This article examines the likely 

effect of the proposed reforms in High Court litigation and concludes that, 

with some caveats (including about the definition of discoverability), there is 

a good prospect of success. The article also suggests some measures that could 

be applied or encouraged by the courts in the meantime, within the current 

rules, to cut delay and cost in discovery. 

 
The challenge of ESI 
Most ‘documents’ discovered in modern litigation are comprised of 

electronically stored information (ESI), including images and recordings, rather 

than paper. The expanding store of ESI presents a major challenge to the 

existing discovery system. Although ESI may contain highly relevant 

information, its proliferation has undeniably increased the cost and burden of 

discovery, particularly in complex litigation. Regulators and other agencies 

seeking ESI for investigations face similar challenges. 

Efforts have been made to address this challenge. Changes to Order 31, rule 

12 RSC in 1999 required parties to demonstrate the relevance and necessity 

of discovery by categories;6 in 2009, further changes required discovery of ESI 

to be in searchable form.7 The courts have also invoked proportionality, 

alternative means of proof and other factors to limit discovery.8 Meanwhile, 

new technology, such as continuous active learning (CAL), has also helped by 

cutting the cost of reviewing ESI. However, the difficulties have persisted, if 

not worsened, over the years. 

It should be noted, however, that discovery is not necessarily a problem in 

many smaller or straightforward cases. As pointed out by Clarke C.J. in Tobin 

v Minister for Defence [2019] IESC 57, [2020] 1 IR 211, at para 55, “[i]n many 

straightforward cases, there would be no conceivable basis for declining 

discovery of all relevant documents, for the imposition of an obligation to make 

such discovery may not be burdensome at all”. Nonetheless, the narrowing of 

discoverability under the proposed reforms should enable the courts to limit 

or refuse discovery in those smaller cases where discovery costs may otherwise 

be disproportionately high. 

 

Radical changes 
The Review Group proposes that primary legislation be enacted to abolish the 

current entitlement to discovery under the existing rules of court, as well as 

the associated case law. It also recommends that the new regime to regulate 

the entitlement of parties to civil litigation to documents in advance of trial 

should be called “production of documents”, to make clear the departure from 

the current regime.9 

Under the proposals, after the statutory overriding of Compagnie Financiere 

et Commerciale du Pacifique v The Peruvian Guano Company (1882) 11 Q.B.D. 

55 (Peruvian Guano) and other discovery case law and rules, “standard 

production of documents” would require litigants to produce all documents 

available to them on which they rely, including publicly available documents, 

within a defined time after delivering their claim or defence.10 This rule would 

require parties to assess their documents and supportive documents that are 

in the public domain earlier. 

The proposed early disclosure of documents would have advantages. Although 

it would frontload costs, it would help parties to assess demands for further 

document production. Parties often negotiate about categories of discovery 

having little or no knowledge of their documents. It could also encourage early 

mediation or settlement, as parties would know more about their good and 

bad documents sooner. Parties would also be in a better position to answer 

interrogatories, in lieu of further, more extensive, disclosure of documents.11 

Notwithstanding these advantages, many parties under the proposed new 

regime may produce minimal early disclosure, reserving their position and 

saying it is premature to identify documents on which they rely. They may point 

to a risk of duplication of efforts if opponents’ subsequent demands for 

disclosure require more searches and reviews. The success of this proposed 

reform depends on the courts insisting on compliance, in the absence of 

compelling reasons in individual cases to postpone early disclosure of 

documents. 

The proposed reform could be enhanced by specifying or expanding the 

requirements of “standard production” in certain classes of action. For example, 

plaintiffs in personal injuries actions could be expressly required as part of 

“standard production” to disclose all relevant medical records for a period of 

three years pre accident.12 The classes of action and the categories of 

documents subject to “enhanced” standard of production could be developed 

over time. 

 

Narrow and specific categories 
Under the proposed new rules, litigants may request from opponents such 

further documents or “narrow and specific” categories of documents that are 

reasonably believed to exist.13 Critically, the requesting party must describe 

LAW IN PRACTICE

Meanwhile, new technology, 
such as continuous active 
learning (CAL), has also 
helped by cutting the cost of 
reviewing ESI.
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“how the documents requested are relevant and material to the outcome of 

the proceedings”.14 This will be a fundamental change to current practice, as 

discussed below. 

The request may be refused, including on the court’s own initiative, if the 

documents have insufficient relevance or materiality to the outcome of the 

case, or if the discovery would be an unreasonable burden, or for compelling 

reasons relating to procedural economy, proportionality, fairness or equality of 

the parties.15 

A further proposal from the Review Group to limit the burden of discovery is 

to change the obligation to make discovery of documents within a party’s 

“procurement” to a test based on the concept of a “reasonable search”. In 

assessing what reasonable searches to carry out, the responding party may 

take into account, inter alia, the nature and complexity of the proceedings, 

the accessibility and likely location of documents, and the likelihood and cost 

of finding significant documents. Perhaps as a safeguard against parties taking 

an unduly narrow view of “reasonable search”, the proposed rules will require 

them to disclose to their opponents the searches carried out and details of 

keyword and other electronic search methods used. 

The Review Group also enjoins better co-operation between opponents and, 

in recommending improvements in pleadings, points to a correlation between 

broad and imprecise pleadings and overly burdensome discovery.16 

 

Abolition of case law 
In our view, the proposal to “abolish … the associated case law”,17 is an 

unnecessarily radical recommendation. To the extent that the “production of 

documents” rules will depart from existing discovery rules and principles, such 

case law (most notably the line of authority flowing from Peruvian Guano) will 

necessarily no longer apply. Yet the Review Group appears to recommend the 

abolition of all “associated case law”. 

In circumstances where a system of document disclosure is being retained, 

albeit much modified but with certain key principles such as proportionality 

surviving, the existing case law should not be swept away in its entirety. If all 

of the case law were to be statutorily disapplied or “abolished”, the courts 

would be in the difficult (and arguably artificial) position of having to re-

interpret certain principles or matters of “procedural economy” (e.g., the use 

of interrogatories) without reference to relevant judicial reasoning that has 

gone before. 

 

Discoverability threshold 
The proposed narrowing of the discoverability threshold is key to the success 

of reform to discovery. However, the specific proposal of the Review Group 

appears to be unduly restrictive in certain respects, which, unless modified, 

could deprive parties of access to essential documents. 

Currently, the primary test of discoverability is that a document must be 

relevant to the issues in dispute. The longstanding definition of relevance is 

very broad, deriving from the judgment of Brett L.J. in Peruvian Guano, where 

it was held that a document is discoverable where it is reasonable to suppose 

that it contains information that may, either directly or indirectly, enable the 

other party either to advance his/her own case or to damage the case of his/her 

adversary, including documents that may fairly lead to a train of inquiry that 

may have either of those two consequences. 

Most common law jurisdictions have long since adopted narrower tests for 

discoverability, and the Review Group has now recommended departure from 

Peruvian Guano, replacing it with a test that the documents requested be 

relevant and material to the outcome of the proceedings. The Review Group 

anticipates that this “substantial narrowing of the parameters of discoverability 

should have a significant impact on the scope and breadth of discovery requests 

raised and discovery orders made”.18 

This proposed reform addresses perhaps the principal shortcoming in the current 

system: the excessive breadth of the test of discoverability. However, it is 

necessary to register a note of caution with respect to the wording proposed 

by the Review Group. The proposed rule 6(2)(a) stipulates that a request to 

produce documents shall contain a description of how the documents requested 

are relevant and material to the outcome of the proceedings. Applied literally, 

the proposed test could lead to minimal or no production of documents sought, 

as in most cases it would be impossible to say, from consideration of pleadings 

and known facts alone, whether unseen documents, or narrow and specific 

categories of unseen documents, are relevant and material to the outcome of 

a case.19 

It is unlikely that the Review Group intended such a result, given its detailed 

provisions about proportionality and other provisions intended to limit the 

volume and cost of producing documents to opponents, which would not be 

necessary if minimal production of opponents’ documents was envisaged.20 

Indeed, the Review Group observed that if its recommendations are adopted 
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the current system of “tangential discovery will be replaced with discovery of 

documents that could reasonably be said to have a bearing on the final 

determination of the issues”.21 

It is submitted that the proposed rule should be revised so that a party is 

required instead to show that documents sought are likely to be relevant and 

material to the outcome of the proceedings. This would still achieve a far 

narrower test for production than Peruvian Guano. Furthermore, other proposed 

rules enabling the courts to take greater account of factors such as unreasonable 

burden, proportionality and fairness should further limit production of 

documents, where justified. 

Another difficulty is that the abolition of the Peruvian Guano test of 

discoverability in all cases could prevent litigants from seeking essential 

documents in cases of complex fraud, for example. The legislature should leave 

the courts with power, as in England and Wales,22 to order broader requests for 

production of documents exceptionally where a litigant shows convincing 

reasons to suppose that production of narrow, specific types of “train of 

enquiry” documents may be necessary to identify relevant information material 

to the outcome of the case, subject to proportionality and other countervailing 

reasons. 

 

Additional improvements 
There are other means of improving discovery in addition to narrowing the 

range of responsive documents. The rules should, for example, require 

parties at the start of litigation to implement a “litigation hold” of documents 

likely to be relevant and material to the case. As well as guarding against 

document destruction, this would also speed up the collection of documents. 

Other changes would not require new law or rules. A persistent cause of 

much delay is the time taken to produce documents after discovery has 

been ordered or agreed. The time allowed should be at most three months, 

unless the client explains on affidavit why that is too short. Allowing longer, 

without good reasons, may tempt parties to put the task on the long finger, 

and result in subsequent requests for even more time. 

The use of redaction should also be restricted. It is currently overused, 

typically where clients unnecessarily seek redaction of large amounts of 

irrelevant data, and it is expensive and time­consuming. Redaction of 

irrelevant sensitive personal information may be necessary, but where there 

are large volumes of such information, consideration should be given to the 

use of a confidentiality ring, instead of redaction, where only lawyers see 

certain types of documents in a dispute.23 

The biggest driver of cost and delay in discovery is the need for large­scale 

human review of documents. Technology assisted review (TAR), including in its 

latest form, CAL, can safely speed up the search and review of documents in 

larger cases, and save substantial costs, if supervised diligently by a senior lawyer 

conversant with the issues in dispute.24 CAL also helps the early assessment of 

the client’s case. In using this technology, lawyers select keywords and concepts 

and then identify responsive documents to provide feedback to the computer. 

The cost of this technology is falling, and it is provided online by service 

providers, and so can be used by law firms of different sizes without heavy 

investment in systems and hardware. The courts should encourage greater use 

of technology for document review in larger cases. 

 

Culture shift 
Key to the success of the reforms will be to make the process of seeking 

documents less combative. At present, rounds of lawyers’ affidavits with 

many assertions and scant evidence are not uncommon. The hearing of 

discovery motions may last a day or more. Unreasonable behaviour may 

go unsanctioned, as costs on discovery motions are usually in the cause. 

Document imbalances can be a cause of contention where, for example, a 

plaintiff with little to disclose seeks very wide discovery from a business or 

Government department. In some instances, ‘discovery warriors’ may use 

discovery complaints to harry opponents unjustifiably. 

The extent of the challenge is illustrated by the emphasis on co­operation 

in the proposed rules. Proposed rule 4 of the Draft Scheme of Rules is 

entitled “Co­operation between the parties” and provides that parties 

should exchange information about the categories of documents in their 

control, where documents are held, their document retention policies, 

Key to the success of the 
reforms will be to make the 
process of seeking 
documents less combative.
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systems for searching and inspection, and the anticipated time and cost of 

providing documents. They should also seek to agree in advance search 

terms and what databases to search. 

These desiderata are given teeth in the proposed rule 13 requiring a 

document production statement – which will replace the present affidavit 

of discovery – to disclose searches carried out and details of keyword and 

other electronic search methods used, as mentioned above. Parties are not 

obliged to do this under the current rules, and rarely do, for fear that 

opponents will demand more, or criticise what has been done. This new 

requirement is likely to give rise to many disputes, and exemplifies the 

challenge of implementing many of the proposed changes. The risk of costs 

awards may help but, in view of the fundamental nature of the change to 

current practice, more than that will be required. 

 

The court’s role 
The court’s role in discovery at present is mainly adjudicative. However, the 

proposed rules will, in effect, require courts to manage, as well as decide, 

substantial document disputes. Without this, it is questionable whether the 

changes will work. The additional time spent by judges managing such 

disputes would probably save subsequent court time, as efficient disclosure 

of documents should help to settle cases earlier and make trials more efficient. 

The means of judicial intervention could be relatively straightforward. 

As in some other common law jurisdictions, in­person or virtual chambers­

type hearings would encourage more informed and less adversarial 

exchanges between the parties in disputed cases. The hearings would be 

attended by counsel and the senior solicitor for each party. The court, having 

read the correspondence and affidavits made by clients with knowledge of 

their documents, could evaluate issues of proportionality, for example, by 

probing the likely usefulness of the documents sought in light of the 

disputed issues, and by seeking costs estimates. Important too would be 

the court’s role in requiring disclosure of information to encourage the use 

of technology to reduce the need for human review. If necessary, the court 

could direct the parties to “meet and confer” – along with technical experts 

if appropriate – within seven or 14 days to discuss points at issue. The court 

would subsequently decide any remaining disputed issues. 

After some years, when the proposed rules and principles and practices 

have adequately taken root, it may be possible that deputy masters would 

deal with some contentious document production disputes.25 

 
Conclusion 
The Irish courts’ previous initiatives to curb the cost and disruption of 

discovery have had less success than deserved. However, with sufficient 

judicial management, particularly in substantial disputes, the proposed 

reforms and other measures discussed in this article should significantly cut 

cost and delay, and still allow parties to obtain pertinent ESI and other 

information for their claims or defences. 
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LAST WILL 
AND TESTAMENT

A look at recent probate and succession case law,  
drawn from a number of written judgments.

There has been a significant volume of written judgments 

in the recent past in the areas of probate and succession, 

which I propose to address under separate headings 

according to the relevant subject matter. 

 

Lost wills 

In re Mary Eastwood deceased (2021) IEHC 387 (High Court, 

Allen J., June 4, 2021) 

Background 
This was an application to the Probate Court to admit a lost will in 

terms of a copy. The will had been made in a solicitor’s office and 

the original was retained by the solicitor. Sometime later the 

deceased wrote to the solicitor asking for a copy of all documents 

relating to her in his possession, and he replied, indicating that he 

was enclosing, inter alia, the original will. The applicant (the 

deceased’s son and the executor named in the will) stated that he collected the deceased’s 

post and that when he opened the envelope it contained a copy of the deceased’s will, and 

that that was the copy of the will that he located following the death of the deceased. 

 

Law 

Allen J. asserted the principle that where a lost will is last traced to the testator’s custody, an 

evidential presumption that he destroyed it with the intention of revoking it arises. He cited, 

in this regard, the following passage from the judgment of Parke B. in Welch v Phillips:1 

 

“Now the rule of the law of evidence on this subject, as established by a course of decisions 

in the Ecclesiastical Court, is this: that if a will traced to the possession of the deceased and 

last seen there, is not forthcoming on his death, it is presumed to have been destroyed by 

himself; and that presumption must have effect unless there is sufficient evidence to repel it. 

Michael Hourican SC 

If a will traced to the possession 
of the deceased and last seen 
there, is not forthcoming on his 
death, it is presumed to have 
been destroyed by himself.
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The onus of proof of such circumstances is undoubtedly on the party propounding 

the will”.2 

 

Allen J.’s decision confirms that the absence of the original will and the question 

whether it was last in the testator’s custody are separate (“dual and conjunctive”) 

matters3 and, therefore, that if it can be shown that the will, when last known to 

have been in existence, was not in the testator’s possession, the presumption will 

not arise. Counsel propounding the will argued that the onus of proving that the 

will was last in the testator’s possession rests with the party making that assertion, 

but Allen J. disagreed, noting that the authorities establish that the onus is always 

on the party propounding the will to show that it was not destroyed by the testator 

and, in effect, that means that the same party bears the onus of showing that it 

was not in fact last in the testator’s possession (and, therefore, that the 

presumption does not arise).4 

 

Decision 
Allen J. concluded that the evidence concerning the question as to whether the 

will came into the physical custody of the testatrix was vague and inconclusive, 

and would have to be resolved by oral evidence. Specifically, unresolved evidential 

issues arose as to whether the solicitor had, as he asserted, posted the original 

will to the deceased, and as to whether the envelope had been opened by the 

deceased or her son. 

The decision also contains useful guidelines with regard to the nature of the 

evidence that is required to be placed before the court on matters of relevance. 

In this regard, Allen J. noted that the solicitor who might or might not have posted 

the will to the testatrix had not indicated whether he had a wills safe or wills 

register or any record of posting,5 and was critical of the vagueness with which he 

addressed the correspondence. Specifically, the letter under cover of which he 

said he sent the original will was sent in response to a request for copy documents 

only, and the solicitor’s evidence did not address that incongruity. 

 

In re Thomas Delahunty deceased (2021) IEHC 657 (High Court, Butler J., 

October 14, 2021) 

Background 
This was an application to admit a lost will in terms of a carbon copy. The evidence 

indicated that the original will, made in 1980, had been stored in a safe that was 

stolen when the office of the solicitor who had prepared the will was broken into. 

The carbon copy will, which was located by the deceased’s nephew among his 

papers after his death, did not bear a copy of the signatures but, rather, the printed 

names of the signatories in the place of the signatures. Both attesting witnesses, 

one of whom had been the solicitor who prepared the will, were since deceased, 

so no direct evidence of execution was available. Those opposing the application 

did so on the grounds that: 

(a) there was no, or insufficient, evidence of due execution; 

(b) there was no, or insufficient, evidence of knowledge and approval by the 

testator of the contents of the will; and, 

(c) the deceased, having failed to respond to correspondence from the solicitor 

notifying him of the theft of the safe and inviting him to attend for the purpose 

of making a new will, thereby signified an intention to revoke the will such as 

to effect its revocation. 

 

Decision 
With regard to the first issue, Butler J. applied the presumption typically articulated 

by the Latin maxim omnia praesumuntur rite esse acta (although favouring the 

more accessible ‘presumption of regularity’), and considered in some detail the 

law relating to its application. It is applied where an intention to commit a formal 

act is established but where direct evidence of the act is not available and, in that 

way “allows the court to close an evidential gap regarding the formalities of an 

act, which, on the available evidence, the court is otherwise satisfied was properly 

done”.6 

The presumption is applied according to the probabilities. Butler J. referred,7 inter 

alia, to a passage from the decision of Lindley L.J. in Harris v Knight,8 in which he 

held that “the maxim only comes into operation where there is no proof one way 

or the other; but where it is more probable that what was intended to be done 

was done as it ought to have been done to render it valid”9 and to the decision 

of Davitt J. in In the Goods of McLean,10 where he equated the presumption to 

the application of “the principle of the balance of probability”. 

Butler J. observed, in respect of the second condition, that the absence of direct 

evidence of the execution of the will did not “prove or even tend to prove that 

the will was not executed,” since “an absence of evidence of something is not, of 

itself, evidence that the thing did not happen”.11 

Butler J. considered evidence of the habitual practice in the solicitor’s office to 

the effect that in 1980, because the office had no photocopier, duplicate wills 

were created using carbon paper, and that when a will was executed, the names 

of the signatories would be printed on the carbon copy. There was also relevant 

documentary evidence that supported the application, namely an entry in the 

wills register indicating that the deceased had executed his will and that the 

Allen J.’s decision confirms 
that the absence of the 
original will and the question 
whether it was last in the 
testator’s custody are 
separate matters.
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original was retained in the office, and the solicitor’s note of the testator’s 

instructions for his will, together with three draft wills bearing handwritten 

alterations, which showed an evolution towards the final version (of which the 

carbon copy was available). The fact that the document had been prepared by a 

solicitor was of assistance to the application and the inclusion of an attestation 

clause was also of some relevance.12 

Noting the absence of contradicting evidence,13 Butler J. concluded that there 

was ample evidence that the document before the court was a true copy of the 

executed will of the deceased14 and that there was a proper basis for the 

application of the presumption.15 

 

In re Martin Healy deceased (2022) IEHC 49 (High Court, Butler J., January 

31, 2022) 

Background 

This was an unsuccessful application to admit a lost will in terms of a copy. The 

will was made some 16 years before the date of death. It had not been made with 

the assistance of a solicitor and, although a pro forma affidavit of attesting witness 

was filed in support of the application, there was no evidence as to why or in what 

circumstances the photocopy was made or how it came into the applicant’s 

possession, and no direct evidence as to whether the deceased ever held the 

original will.16 

 

Decision 
That last evidential gap (as to whether the deceased ever had custody of the 

original will) was significant, because Butler J. took the view that where a will is 

not made with professional assistance and there is a complete absence of evidence 

going to the issue, the greater likelihood is that the testator will retain the 

original.17 This, in turn, brought into operation the presumption of destruction by 

revocation, the onus of rebutting which rests with the person seeking to propound 

the will (Welch v Phillips).18,19 There being no evidence before the court going to 

the presumption of revocation, it stood unrebutted and the application was 

refused, even though it was moved largely on consent. 

 

Dependent relative revocation 

In re John Coughlan deceased (2022) IEHC 604 (High Court, Butler J., No-

vember 3, 2022) 

Background 

The deceased had made a will in 2012 dividing his estate in four equal shares, 

followed by a will in 2015 (containing a full revocation clause) dividing the estate 

between five beneficiaries (including the four beneficiaries of the earlier will) in 

equal shares. 

The evidence was that the deceased later fell out with the fifth beneficiary and 

re-attended with his solicitor to make a new will excluding her. His solicitor 

incorrectly advised him that the revocation of the 2015 will would revive the 2012 

will (the contents of which reflected perfectly his intentions). 

On that advice, he revoked his 2015 will by destruction, and following his death, 

probate of the 2012 will issued (the erroneous advice not having yet been 

identified as such). When the correct legal position became known, the executors 

(under both wills as it happened) applied to the probate judge for the recall, 

revocation and cancellation of the grant and for an order admitting the 2012 will 

to probate on application of the doctrine of dependent relative revocation. 

No issue arose as to whether the 2012 will had been revoked by the 2015 will (it 

clearly had been) or as to whether the revocation of the 2015 will revived the 

2012 will (it clearly did not).20 The more difficult question was whether, in 

circumstances where the evidence showed that the deceased, when revoking his 

2015 will, understood the effect of that act to be, or include, the revival of the 

2012 will, had the result of nullifying its revocation. Otherwise, the deceased 

would have died intestate. 

Butler J. carefully considered the law relating to doctrine of dependent relative 

revocation, which states, in essence, that a revocation made on a condition or 

with an intention that was not fulfilled, or an understanding that was incorrect, 

does not take effect. Butler J. cited Kenny J.’s following explanation of the 

doctrine in In re the Goods of Irvine:21 

 

“If the act of revocation…be so connected with some other act or event that its 

efficacy is meant to be dependent on that other act or event, it will fail as a 

revocation. If that other act be efficacious, the revocation will operate; otherwise 

it will not. It is altogether a question of intention…”22 

 

Decision 
In the case before Butler J., it was accepted by the party opposing the application 

that the doctrine of dependent relative revocation applied, but counsel opposing 

the application raised an ingenious argument that the revocation of the 2012 will 

was partial only. Specifically, it was argued that since the deceased’s intention had 

merely been to remove the fifth beneficiary from the 2015 will, his destruction of 

that will should only be regarded as effective to revoke that part of it (i.e., the 

inclusion of that beneficiary in the dispositive provision). This argument was 

advanced with reference to the wording of s. 85(2), which seems to envisage the 

possibility of a partial revocation by destruction. 

Butler J. accepted that the evidence did indeed show that the testator’s overall 

intention had been to procure the disposal of his estate in favour of the original 

four beneficiaries, but she drew a distinction between that intention, and the 

intention on the part of the testator in destroying his 2015 will. His intention 

when doing that was to revoke it in its entirety, because his solicitor had advised 

him that that would revive the 2012 will. 

Butler J. drew a distinction between the deceased’s testamentary intentions, which 

may only be conveyed in the provisions of his wills and codicils, and the legal 

principles that apply to his intentions underlying his destruction of a will. Having 
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observed that under Rowe v Law,23 evidence extrinsic to a will of testamentary 

intention is inadmissible for the purpose of construing a will in the absence of 

some ambiguity it assists in resolving, she held that: 

 

“As revocation can be achieved through methods which do not involve the making 

of a written record, there is greater latitude for the court to accept extrinsic 

evidence in order to establish a testator’s intention – and indeed of the testator’s 

actions in the case of destruction of a will…for the purposes of s. 85.”24 

 

Therefore, although the deceased’s testamentary intentions were indeed the mere 

removal of a beneficiary, those testamentary intentions were not expressed in a 

duly executed testamentary document and so were not capable of dictating or 

affecting the administration of his estate. His intention in destroying the 2015 

will, however, was to revoke it in its entirety. It followed that either it had been 

revoked in its entirety or, if the doctrine of dependent relative revocation were 

applied, that the revocation was entirely ineffective. That was the conclusion to 

which Butler J. came (notwithstanding that it was common case that the fifth 

beneficiary was not intended by the deceased to benefit) with the result that the 

grant of probate was recalled and cancelled and the 2015 will was admitted in 

terms of a copy (the original having of course been destroyed). 

Butler J. noted, incidentally, that a difficulty would arise were the gift to the fifth 

beneficiary alone revoked, because under the terms of the 2015 will the remaining 

four beneficiaries would still only be entitled to a one-fifth share each, which 

would result in an intestacy with regard to the remaining fifth.25 

 

In the estate of Patrick John Mannion deceased (2021) IEHC 117 (High Court, 

Allen J., February 21, 2021) 

Background 
The facts of this case were singular. The deceased, an Irish Catholic priest, had 

made a five-page, valid will in Texas in 1997, a copy of which he left with the 

executrix’s daughter (in Texas), and it remained in existence after his death. 

He evidently brought his original will with him when, 10 years later, on his 

retirement, he moved back to Ireland, and in 2014 he handed to his nephew a 

sealed envelope marked ‘Last will, Fr. J. J. Mannion’. Following his death, the 

envelope was opened and found to contain a document incorporating the original 

of the first attestation page of the will and a photocopy of the second attestation 

page, to which new pages had been stapled, apparently by way of intended 

replacement pages, appointing his nephew executor and disposing of the estate 

in a different manner from the 1997 will. The deceased had evidently “cobbled 

together” what he intended to be a new or altered will, without having it executed 

but relying instead on the execution of the 1997 will. The originals of the ‘replaced’ 

pages were missing and no evidence was available as to what had become of 

them. 

It was clear that the ‘replacement’ pages were not entitled to probate, since they 

had never been executed. The missing pages of what had been the original will 

having last been traced to the deceased’s custody, they were subject to the 

presumption of revocation by destruction, and there was no evidence to rebut 

the presumption. If anything, the deceased’s attempt to replace those pages 

suggested an intention to revoke them.26 

 

Decision 
Allen J., having reviewed some authorities concerning the doctrine of dependent 

relative revocation, including two cases in which the court had refused to apply it 

in circumstances where the evidence fell short of establishing that the revocation 

was conditional,27 concluded that the correct inference to draw from the state of 

the 2014 document was that the deceased appeared to believe that the 

‘replacement’ pages would be entitled to probate and that the missing pages had 

been destroyed at the same time, or as part of the same act, as their replacement 

by the four new pages, and on that basis held that he was “entitled to infer that 

Fr Mannion’s intention to revoke his will was dependent on the validity of what 

he intended would be its replacement”,28 and that the “condition of the validity 

of what was intended to replace (the 1997 will) was not fulfilled”.29 

He therefore granted probate to the copies of the missing original pages and the 

one original page. The executrix being elderly and residing in Texas, Allen J. 

acceded to her application pursuant to s. 27(4), Succession Act, giving liberty to 

the deceased’s nephew to extract a grant of administration with the will/part copy 

will annexed, and observed that the deceased had, in a roundabout way, achieved 

that particular objective. 

 

S. 117, Succession Act, 1965 

In the estate of T.N. deceased; G.S. v M.B. (2022) IEHC 65 (High Court, 

Stack J., January 21, 2022) 

Background 
The deceased died in 2015, with an estimated net estate, by the date of the 

hearing, of slightly under ¤800,000, the bulk of which consisted of a house and 

agricultural land. In her will she left the bulk of her estate to a nephew and niece, 

and made no provision for the plaintiff, her only child. 

The plaintiff’s mother was unmarried and he had been born (in 1955) in a mother 

and baby home, and given by his mother to another family (of modest means) 

who raised him. His mother had failed to welcome him into her family, to his lasting 

distress, had shown no interest in the birth of his son, and made no provision for 

him in her lifetime (on one occasion offering to sell him a site). 

His intention in destroying 
the 2015 will, however, was 
to revoke it in its entirety.
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He sat his Leaving Certificate and attended a third-level civil engineering course, 

but failed an exam in his second year and could not afford to re-sit it. 

An educational psychologist gave evidence that the plaintiff had a natural aptitude 

for civil engineering and that had he completed the course his career was likely to 

have had a different trajectory. As it happened, he had a number of skilled jobs, 

but he had taken early retirement in 2001. He had received a lump sum on his 

retirement but his income since retirement consisted of a relatively modest pension 

and some modest earnings from casual work. 

He and his spouse held reasonably significant assets, however, including two 

unencumbered houses (their family home and an investment property) with a 

combined value of about ¤375,000, savings of about ¤246,000 and an Irish Life 

policy in credit in the sum of ¤200,000. Stack J. held that the assets of the 

plaintiff’s spouse were relevant to her adjudication of his claim.30 

The plaintiff was diagnosed with paranoid personality disorder, and had suffered 

episodes of depression and psychosis within the 10-year period before the hearing, 

and Stack J. was receptive to the possibility that his mother’s treatment of him 

may have played a role in the development of his psychiatric difficulties. 

The principal argument advanced in defence of the claim was that the plaintiff 

was unable to show a financial need for provision at the date of death and therefore 

could not establish a failure in moral duty. Reliance was principally placed in this 

regard on the dictum of Barron J. in In the goods of J.H. deceased31 to the effect 

that “if no such need exists, even where no provision has been made by the 

testator whether by his will or otherwise, the court has no power to intervene”.32 

 

Decision 

Stack J., having reviewed the authorities, observed that they did not establish that 

“merely because one is not in immediate financial need, one cannot meet the onus 

of demonstrating a failure of moral duty on the part of the parent”33 and that 

although the plaintiff and his spouse were hard to describe as being “in need”; 

nevertheless, neither had any real earning capacity and they had a young son whom 

they would presumably wish to establish in life, which would probably compel them 

to have recourse to their savings. Stack J. also held that although s. 117 is primarily 

addressed to plaintiffs who are at an age where they might reasonably expect 

provision from their parents, they are not subject to any “age ceiling”.34 

She concluded that there had been a failure in moral duty and awarded provision 

from the estate of a lump sum of ¤225,000 (charged on the agricultural lands), 

relying principally, in coming to this decision, on the absence of competing claims 

on the deceased’s moral obligations, the reasonably significant size of the estate, 

the absence of any inter vivos provision for the plaintiff by the deceased, and the 

modest income of the plaintiff and his spouse. She also had regard to the plaintiff’s 

psychiatric disorder and to his need to provide for his son. 

The plaintiff was diagnosed 
with paranoid personality 
disorder, and had suffered 
episodes of depression and 
psychosis within the 10-year 
period before the hearing.
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CLOSING ARGUMENT

January 24 marks what should be an important 

day in the calendar not only for lawyers, but 

for anyone who values a democratic society. 

International Day of the Endangered Lawyer (IDEL) 

has been organised for the last 15 years by a coalition 

of bar associations and NGOs in an effort to highlight 

the risks facing lawyers around the world. This year 

the country of focus for the IDEL was Afghanistan, 

and the Human Rights Committee of The Bar of 

Ireland was privileged to mark the day with an event 

featuring some of the Afghan judges now living in 

Ireland, having fled the Taliban in 2021. 

It may be somewhat surprising to hear, but the 

persecution of lawyers (particularly those practising 

in human and environmental rights) continues 

worldwide. In Myanmar, for example, the rule of law 

has come under severe pressure following the military 

coup in 2021. A recent report from the International 

Commission of Jurists details some of the behaviour 

that lawyers now experience as the norm in that 

jurisdiction: “Lawyers are often threatened in front of 

judges and are actually arrested in courtrooms for 

asking witnesses questions about torture and ill-

treatment their clients have experienced or for 

requesting fair trials”. 

Twenty human rights defenders were killed in Central 

and Latin America in the first month of 2022 alone. 

In the small African state of Eswatini, Thulani Maseko, 

a human rights lawyer and outspoken rule of law 

advocate, was recently killed at his home. He had 

been declared an Amnesty International Prisoner of 

Conscience for his role in human rights litigation. 

DEFENDING  
 

International Day of the Endangered Lawyer is a fitting opportunity to raise awareness of 
human rights abuses concerning lawyers and judges around the globe.

THE DEFENDERS

Gavin Rothwell BL

families, bringing them to countries where they could 

be granted asylum and establish new lives. 

When ten such judges arrived in Ireland as 

programme refugees during winter 2021, The Bar of 

Ireland, The Law Society, the Association of Judges 

of Ireland, and Irish Rule of Law International, formed 

the Afghan Justice Appeal to assist the judges and 

their families in settling into Ireland, with dozens of 

legal professionals aiding the families in this process. 

Many of us who have been working with the female 

Afghan judges in Ireland over the past number of 

months can see first-hand the human cost when a 

country’s justice system is destroyed. Impunity, chaos 

and destruction reign. Careers that took decades to 

build are shattered overnight. Families are separated 

across continents as sisters, daughters and aunts are 

forced to flee to save their lives. 

These Afghan judges are now our neighbours, 

colleagues and friends. For their dignity and human 

rights to be recognised and respected, we should 

ensure that in years to come, efforts are made to mark 

the International Day of the Endangered Lawyer. 

Defending the defenders remains a worthwhile and 

necessary task. Unfortunately, it looks like this task 

will be here for some time to come. 

The Afghan Justice Appeal would greatly appreciate 

any support that colleagues at the Bar can offer – be 

it practical assistance, such as providing informal 

mentoring to the judges and their families, or financial 

contributions to the Appeal’s fund. Contact 

afghanassistance@lawlibrary.ie to get involved or visit 

https://www.irishruleoflaw.ie/afghanistan_appeal to 

donate. 

Afghanistan 
Perhaps the worst persecution facing any lawyer 

currently is that which is taking place in Afghanistan. 

The violence inflicted upon members of the Afghan 

judiciary, female judges in particular, is shocking. A 

report published by Freedom House in January found 

that: “Human rights defenders in Afghanistan and 

those who have fled the country face ongoing threats 

including arbitrary arrest, kidnapping, torture, 

imprisonment, and violence against family members”. 

On November 22, 2021, the Taliban’s Ministry of 

Justice formally removed independence from the 

Afghan Independent Bar Association (AIBA). The next 

day, Taliban soldiers entered the AIBA Kabul office 

and after violently threatening its employees, gained 

access to an AIBA database of over 2,500 lawyers and 

non-lawyer allies. This database provided the Taliban 

with contact details of lawyers, names of their family 

members, details of cases they had worked on and 

the judges who presided over them. 

The response to this crisis from both the Irish and 

international legal community offers a glimmer of 

hope at what can be done to assist our fellow lawyers. 

The International Association of Women Judges led 

efforts to evacuate female Afghan judges and their 

mailto:afghanassistance@lawlibrary.ie
https://www.irishruleoflaw.ie/afghanistan_appeal
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