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Executive Summary
•

The Bar Council recommends that the project of reforming the procedure for judicial
appointments should be coordinated and managed by an independent review group
so as to ensure that the principle of judicial independence is respected.

•

The Bar Council recommends that the Judicial Appointments Advisory Board (“JAAB”
or the “Board”) should be the sole body for selecting candidates for judicial
appointment, and the JAAB process should be followed for all judicial appointments,
including elevation from lower to higher courts.

•

The Bar Council recommends that Section 16(2) of the Courts and Courts Officers Act
1995 should be amended to provide that JAAB shall recommend a maximum of 3
persons for each judicial vacancy. JAAB should also be entitled to inform the
Minister that there are no suitable candidates for a particular vacancy.

•

The Bar Council recommends that the criteria contained in Section 7 of the Courts
and Courts Officers Act, 1995, as amended by the Court and Courts Officers Act
2002, should be treated by JAAB as threshold requirements for recommendation for
appointment to judicial office.

•

The Bar Council recommends that JAAB should not be permitted to recommend a
person for judicial appointment to the High Court or the Supreme Court unless that
person “has an appropriate knowledge of the decisions, and an appropriate
knowledge and appropriate experience of the practice and procedure, of the
Supreme Court and the High Court”. The Bar Council further believes that personal
conduct of proceedings whether as counsel or as a solicitor instructing counsel is
and should be a fundamental requirement for judges in each of the jurisdictions.
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•

The Bar Council recommends that JAAB be required to rank candidates for judicial
office in order of merit. The Board should be empowered to issue guidelines on the
factors that it will take into consideration in assessing the merit of a candidate.
Practical experience from the personal conduct of litigation would be essential to
satisfy the merit criteria.

•

The Bar Council recommends that improvements be made to the application form
used by JAAB to enable candidates to demonstrate their compliance with Section 7
of the 1995 Act, as amended, and any guidelines on the assessment of a candidate’s
merit that are produced by JAAB.

•

The Bar Council recommends that JAAB should set down guidelines for the content
of references accompanying the application with a focus on the factors that will be
considered in assessing the merit of the candidate.

•

The Bar Council recommends that JAAB conduct interviews of candidates in order to
assist the Board in selecting its short-list of three candidates for judicial
appointment.

•

The workload of JAAB is likely to increase substantially if it is to perform the
additional recommended functions efficiently. The Bar Council believes that it is
very important that

the Board is adequately supported and funded to enable it

properly to discharge these additional functions.

•

The Bar Council recommends that all of the relevant statutory provisions governing
eligibility for appointment as a judge and governing the functioning of the Judicial
Appointments Advisory Board (as currently constituted or otherwise) be contained
in one comprehensive Act of the Oireachtas.
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Introduction

1. The Bar Council of Ireland very much welcomes the invitation to offer its views in
relation to a proposed review of procedures for judicial appointments. The Bar Council
shares the views of the Department of Justice and Equality (“the Department”) that
there are legitimate concerns that the process of judicial appointments is currently not
operating in a satisfactory manner and there is a need for reform both on a statutory
level and in the manner in which the application and selection process is carried out in
practice.

Nature of Review / Consultation Process

2. The Bar Council is concerned about the short time period that has been afforded for
public consultation and the delivery of written submissions. The Bar Council recognises
that the need for reform is urgent given that the Government intends that the new
Court of Appeal will be operational by the end of this year. However, it is extremely
important that the reforms implemented are well considered and robust. The long-term
success of the new Court will largely be determined by the quality of the new judicial
appointees. The Bar Council is anxious to ensure that the process for reviewing the
procedures for appointment is carried out efficiently, but also properly.

3. The Bar Council submits that it would be far preferable that the process for reviewing
the procedures for appointment of judges be carried out by an independent review
group rather than by the Department. Such an independent study of the appropriate
reforms would be consistent with the principle of judicial independence.

4. The Committee of Ministers of the Council of Europe has stressed that the procedure for
the appointment of judges should be transparent and independent in practice:

“All decisions concerning the professional career of judges should be based on
objective criteria, and the selection and career of judges should be based on
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merit, having regard to qualifications, integrity, ability and efficiency. The
authority taking the decision on the selection and career of judges should be
independent of the government and the administration. In order to safeguard its
independence, rules should ensure that, for instance, its members are selected by
the judiciary and that the authority decides itself on its procedural rules.
However, where the constitutional or legal provisions and traditions allow judges
to be appointed by the government, there should be guarantees to ensure that
the procedures to appoint judges are transparent and independent in practice
and that the decisions will not be influenced by any reasons other than those
related to the objective criteria mentioned above.”1

5. The European Charter on the statute for judges goes further than the above
recommendation, by providing as follows:

“In respect of every decision affecting the selection, recruitment, appointment,
career progress or termination of office of a judge, the statute envisages the
intervention of an authority independent of the executive and legislative powers
within which at least one half of those who sit are judges elected by their peers
following methods guaranteeing the widest representation of the judiciary.”2

6. In order to ensure that the process of judicial selection and appointment is not overly
influenced by the concerns and interests of the Government, it is submitted that any
review of the existing process should be conducted independently of the Department
and of the Government albeit that it would report to the Minister.

7. In the alternative, the Bar Council submits that the Department should establish a
Working Group to advise on the revision of procedures for appointment of members of
the judiciary.

A Working Group would have the advantage of considering the

appropriate reforms within established terms of reference. The Working Group would
1
2

Principle I.2.c of Recommendation No. R (94) 12 of the Committee of Ministers of the Council of Europe
European Charter on the statute for judges, Article 1.3.
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produce a report within a short period of time, and there could thereafter be a short –
but focused – public consultation on the elements of reform proposed. The publication
of a working group paper or detailed discussion paper has been used in other
jurisdictions such as Australia3 and the UK4 to great effect.

8. The public consultation process that has been initiated has the disadvantage that
interested parties are not apprised of the changes that the Department is considering as
part of its ongoing review and cannot therefore offer sufficiently focused
recommendations or address specific issues raised by other interested parties.

9. The Bar Council very much hopes that the Department will consider its concerns in
relation to the manner in which submissions are being invited. However, in the event
that the Department is not inclined to modify the current mode of public consultation,
the Bar Council has some observations and recommendations on the reform of the
judicial appointment process, but these are necessarily of a preliminary nature and will
require further elaboration.

The Role of the Judicial Appointments Advisory Board and the Principle of Judicial
Independence

10. Ireland has a long and respected tradition of judicial independence, integrity and
expertise. It is crucial that the judiciary maintains high standards of competency,
impartiality and fairness, and that the public has utmost confidence in the judiciary. The
judicial appointments process is a vital mechanism for ensuring that these objectives are
achieved. The judiciary must not only act independently, but they must be seen so to
do. Along with ensuring the continued excellence of the judiciary, it should be a central
purpose of the judicial appointments process to dispel any public perception that judges
are appointed through cronyism or political affiliations.
3

See Department of Justice, Reviewing the Judicial Appointments Process in Victoria, Discussion Paper, July 2010
See Department for Constitutional Affairs, Constitutional Reform: A New Way of Appointing Judges,
Consultation Paper, July 2003. See also Ministry for Justice, Appointments and Diversity: A Judiciary for the 21st
Century, Consultation Paper, November 2011.
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11. In most common law countries, judges are appointed by the Executive. In Ireland, the
Government has a constitutional role in the appointment of Judges in accordance with
Articles 13.9 and 35 of the Constitution. However, the process for selection of judicial
candidates varies across jurisdictions, with varying degrees of Executive involvement. In
recent years, a number of common law countries have undertaken the task of reviewing
and reforming the process by which judicial appointments are made so as to sufficiently
respect the principle of judicial independence.

12. In the United Kingdom, for example, the Executive is responsible for making judicial
appointments but as a result of reforms enacted in 2005, its role in the selection process
has been curtailed. A Judicial Appointments Commission (“JAC”) now recommends
candidates for most judicial offices in England and Wales. When making nominations
for filling judicial vacancies for the courts of England and Wales, the JAC recommends a
single candidate – solely on the basis of merit – to the Lord Chancellor. The Lord
Chancellor then has three options: he may accept the recommendation, in which case
the candidate's name is put to Her Majesty for appointment; he may reject the
nomination if he considers that the candidate is unsuitable for appointment; or he may
ask the JAC to reconsider the nomination if he considers that there is either insufficient
evidence that the candidate is suitable or evidence that the person is not the best
candidate on merit. If the Lord Chancellor rejects a candidate or asks the JAC to
reconsider he must provide the JAC with written reasons for the request.

13. In South Africa, the President must appoint all judges (other than to the Constitutional
Court) on the advice of the Judicial Service Commission.5

The Judicial Service

Commission is an independent body which advises the government on any matter
relating to the judiciary and is composed of representatives from the judicial, executive,
and legislative branches along with representation from the legal profession and
academia.

5

Article 174 of the Constitution of South Africa
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14. In Canada, the federal appointments process also utilises judicial advisory committees
which assess candidates. Professional competence and overall merit are the primary
qualifications for judicial office. Committee members are provided with published
Assessment Criteria for evaluating fitness for judicial office and either opt to
recommend a candidate or indicate to the Minister that they are unable to recommend
a candidate. There is no statutory or constitutional restraint on the Minister from
appointing someone who has not been recommended by an advisory committee.
However, successive ministers have undertaken not to appoint individuals who have not
previously been recommended.6

15. In Australia, there is widespread use of advisory panels to recommend judges for
appointment to the lower courts. However, as is the case in Ireland, in all Australian
jurisdictions, the relevant Attorney-General retains the discretion to recommend for
appointment whoever he or she chooses, subject to minimum statutory prerequisites
and is not bound by any recommendations or advice of an advisory panel. In 2010, the
Attorney General of the province of Victoria initiated an extensive consultation process
on the review of the existing procedures.

16. The Committee of Ministers of the Council of Europe has stressed that ideally, the
authority taking the decision on the selection and career of judges should be
independent of the government and the administration and the authority itself should
decide on its procedural rules. The Consultative Council of European Judges (the
“CCJE”) has recommended that that every decision relating to a judge’s appointment or
career should be based on objective criteria and be either taken by an independent
authority or subject to guarantees to ensure that it is not taken other than on the basis
of such criteria.7

6

See Canadian Bar Association Submission on the Federal Judicial Appointment Process, October 2005.
See Opinion no 1 (2001) of the Consultative Council of European Judges (CCJE) for the attention of the Committee
of Ministers of the Council of Europe on standards concerning the independence of the judiciary and the
irremovability of judges.
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17. In Ireland, the Judicial Appointments Advisory Board (“JAAB” or the “Board”) was
established pursuant to the Courts and Courts Officers Act 1995 (the “1995 Act”) for the
purposes of identifying persons and informing the Government of the suitability of
those persons for appointment to judicial office.

The Board recommends to the

Minister suitably qualified applicants and the Government must have regard to those
recommendations when advising the President on the making of a judicial appointment.
However, the Government is permitted to advise the President to appoint any person
who satisfies the minimum statutory criteria for appointment.

18. Under the current statutory framework, there are certain minimum eligibility
requirements for appointment to the district, circuit and superior courts.

These

requirements are contained in the Courts (Supplemental Provisions) Act, 1961, as
amended by the Courts and Courts Officers Act, 2002 (the “2002 Act”).

For

appointments to the High and Supreme Courts, the only necessary qualification is that
the person “is for the time being a practising barrister or a practising solicitor of not less
than 12 years’ standing who has practised as a barrister or a solicitor for a continuous
period of 2 years immediately before such appointment.” For appointments to the
District and Circuit Courts, that requirement is reduced to ten years’ practice. Where
the Government advises the President in relation to the appointment of a person to
judicial office outside the Judicial Appointments Advisory Board process, no further
eligibility requirements are statutorily imposed.

19. As stated above, the Bar Council recognises that the Government has a constitutional
role in the appointment of judges. However, it is submitted that in light of international
best practices, and in order to ensure into the future that the excellence and
independence of the Irish judiciary is maintained, the Government should consider
whether JAAB should be the sole body and method for the selection of judicial
candidates. The Bar Council is of the view that the Executive should retain a discretion
in relation to which candidates recommended by the Board are ultimately appointed to
office, but that only candidates recommended by JAAB should be eligible for
appointment. The Bar Council further submits that the JAAB selection process (as
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improved in accordance with the further suggestions outlined below) should be
applicable in all circumstances, including cases where a judge is being elevated from a
lower court to a higher court, and that consideration should be given to its application in
the case of Supreme Court appointments.

The Procedures of the Judicial Appointments Advisory Board

20. The Bar Council recognises that the judicial appointment process must not only be
independent and transparent, but also effective. One of the central goals of reform
should be to ensure that only quality candidates are appointed to judicial office. If the
Judicial Appointments Advisory Board (whether as currently constituted or otherwise) is
to have a greater role in the selection of judicial candidates, the procedures and
practices currently employed by the Board will have to be improved.

The Recommendation of Names to the Minister

21. Section 16(2) of the Courts and Courts Officers Act 1995 provides that where there is a
judicial vacancy, JAAB shall “submit to the Minister the name of each person who has
informed the Board of his or her wish to be considered for appointment to that judicial
office and the Board shall recommend to the Minister at least seven persons for
appointment to that judicial office.”

22. As pointed out in the invitation for public submission, specifying a minimum number of
recommendations rather than a maximum number of recommendations may result in
long lists of candidates being sent to the Minister for consideration. This effectively
deprives JAAB of any meaningful role in the process of judicial selection, and
undermines the principle of judicial independence which entails that the process for
selection should be transparent and independent in practice.
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23. The Bar Council submits that the 1995 Act should be amended so that JAAB shall
recommend a maximum of three persons for each judicial vacancy. The Bar Council is
also of the opinion that the persons recommended for each judicial vacancy should be
ranked by the Board in order of merit. The assessment of the relative merit of judicial
candidates is discussed in the following section.

24. The Bar Council submits that where there are sufficient suitably qualified candidates,
the maximum number of persons recommended to the minister should be three.
However, the Board should be permitted to indicate to the Minister that none of the
applicants are suitable for appointment.

25. The Bar Council further submits that JAAB should recommend persons for a particular
judicial vacancy, and the recommendation should not constitute a general
recommendation of that person for judicial office. The Bar Council considers that there
are important differences in function and required expertise between the District,
Circuit and Superior Courts. The Board might be satisfied that an individual is suitable
for recommendation to the higher courts but not the lower courts, or vice versa, with
reference to their professional experience.

26. The Bar Council recognises that the involvement of the Executive in the appointment of
the judiciary contributes an element of democratic legitimacy and political
accountability to the process. However, it is submitted that an appropriate balance
between accountability and respect for the principle of judicial independence will be
achieved by the provision of a short-list of candidates to the Minister from which judicial
vacancies will be filled.
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The Judicial Appointments Advisory Board Criteria for Recommendation: Merit

27. Section 7 of the 1995 Act, as amended by the 2002 Act provides that when
recommending the name of a person to the Minister, JAAB must indicate whether the
person satisfies the relevant minimum eligibility criteria contained in the 1961 Act.
Section 7 further provides that JAAB shall only recommend a person to the Minister if it
is of the opinion that the person:

(I)

Has displayed in his or her practice as a barrister or a solicitor a degree of
competence and a degree of probity appropriate to and consistent with the
appointment concerned.

(II)

In the case of an appointment to the office of ordinary judge of the Supreme
Court or of ordinary judge of the High Court, has an appropriate knowledge of
the decisions, and an appropriate knowledge and appropriate experience of the
practice and procedure, of the Supreme Court and the High Court.

(III)

Is suitable on the grounds of character and temperament,

(IV)

Complies with the requirements of section 19 of the 1995 Act (giving an
undertaking to take training and educational courses)

(V)

Is otherwise suitable.

28. In determining whether factor (II) is satisfied, JAAB shall have regard in particular to “the
nature and extent of the practice of the person concerned insofar as it relates to his or
her personal conduct of proceedings in the Supreme Court and the High Court whether
as an advocate or as a solicitor instructing counsel in such proceedings or both.”

29. The Bar Council considers that these provisions of the 1995 Act should be considered as
threshold provisions. The Bar Council further believes that personal conduct of
proceedings whether as counsel or as a solicitor instructing counsel, or both, is and
should be a fundamental requirement for judges in each of the jurisdictions.
Consequently, the 1995 Act may require amendment to specifically enumerate this
requirement as one of the “threshold” requirements.
11

30. As is evidenced by the long list of recommendations forwarded to the Minister in
connection with previous judicial vacancies, many applicants may have the requisite
experience, competence and good character to satisfy these conditions. The Bar Council
recommends that the Board then undertake an exercise of ranking such applicants on
the basis of merit.

This is in line with the Bar Council’s recommendation that a

maximum of three names per judicial vacancy be forwarded to the Minister. The Bar
Council recognises that many of the candidates will rank almost equally in terms of
merit, and does not think it is necessary to “seed” each and every applicant.

31. The JAAB should be empowered to issue guidelines on the factors that it will take into
consideration in assessing the merit of a candidate. In the UK, the JAC has issued
lengthy guidelines on the manner in which it will assess the merit of candidates. The Bar
Council perceives this as a valuable exercise which will contribute to the transparency
and fairness of the selection procedure.

32. The JAC guidelines on merit include the following:

Intellectual capacity
-

High level of expertise in your chosen area or profession

-

Ability quickly to absorb and analyse information

-

Appropriate knowledge of the law and its underlying principles, or the
ability to acquire this knowledge where necessary

Personal qualities
-

Integrity and independence of mind

-

Sound judgment

-

Decisiveness

-

Objectivity

-

Ability and willingness to learn and develop professionally

-

Ability to work constructively with others
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An ability to understand and deal fairly
-

An awareness of the diversity of the communities which the courts and tribunals
serve and an understanding of differing needs.

-

Commitment to justice, independence, public service and fair treatment.

-

Willingness to listen with patience and courtesy.

Authority and communication skills
-

Ability to explain the procedure and any decisions reached clearly and succinctly
to all those involved

-

Ability to inspire respect and confidence

-

Ability to maintain authority when challenged

Efficiency
-

Ability to work at speed and under pressure

-

Ability to organise time effectively and produce clear reasoned
judgments expeditiously

33. Similar criteria are used in the Australian provinces of New South Wales and Victoria,
and for federal appointments in Canada. Practical experience from the personal conduct
of litigation would be essential to satisfy the “merit” criteria.

34. The Bar Council is of the opinion that in order to dispel the apprehension that party
politics plays a role in the appointment of judges, it would be wise to include an explicit
statutory prohibition on consideration of a person’s political affiliation in determining
their suitability for appointment. It is important that judicial appointments are, and are
seen to be, politically neutral. The Bar Council does not consider it necessary that
persons who were previously involved in party politics or who have held positions in
local or national government should be excluded from appointment to judicial office.
However, appointments must be based solely on the merit of the candidate.
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Improvements to the Application Procedure

35. In order to ensure that JAAB can adequately differentiate between applications for
recommendation for judicial office so as to arrive at the maximum number of
recommendations outlined above, the Bar Council is of the opinion that the application
and selection process should be improved. Where a large number of applications are
received by JAAB, two factors will be particularly important in the selection process: the
application form and the references accompanying it.

36. The application form should be drafted in such a manner as to permit applicants to
demonstrate their compliance with Section 7 of the 1995 Act, as amended by the 2002
Act and any guidelines on the assessment of a candidate’s merit that are produced by
JAAB. The specifics of the application form should be determined by the Board itself in
the exercise of independent control over its practices and procedures. However, the
Bar Council recommends that there should be separate application forms for the
Superior Courts requiring the applicant to demonstrate compliance with section
16(7)(b)(ii) of the 1995 Act. The English JAC tailors the application form for each
selection process to ensure that the Commission has the best information with which to
conduct what it terms a “paper sift”.

37. The Bar Council is also of the opinion that the Board should set down guidelines for the
content of references accompanying the application with a focus on the factors that will
be considered in assessing the merit of the candidate. Referees should be required to
give their opinion of the compliance by the applicant with the various criteria with
reference to the proven qualities, experience and expertise of the candidate.

38. Section 14(2)(e) of the 1995 Act empowers the Board to conduct interviews of
applicants who wish to be considered by the Board for appointment to judicial office. In
practice, it is understood that the Board has not conducted interviews of applicants.
However, the Bar Council submits that if the Board is to reduce the number of
recommendations made to the Minister, and is to rank those recommendations in order
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of merit, it will be necessary for JAAB to hold interviews of a certain number of
candidates after the initial review of the applications and references.

Composition of JAAB

39. The workload of JAAB is likely to increase substantially if it is to function in the manner
outlined above. The Bar Council believes that it is very important that the Board should
be adequately supported and funded to enable it properly to discharge these additional
functions.

The Role of JAAB in Encouraging Diversity in Judicial Appointments

40. In the English Constitutional Reform Act 2005, section 64(1) places a specific onus on
the Judicial Appointment Commission in performing its functions to “have regard to the
need to encourage diversity in the range of persons available for selection for
appointments.”

41. One of the barriers to a diverse judiciary is that qualified people with a range of
backgrounds and characteristics may not put themselves forward for consideration. The
Bar Council notes that section 14 of the 1995 Act permits JAAB to approach individuals
and invite them to apply for a recommendation from the Board. The Bar Council views
this as an important provision in encouraging barristers and solicitors from different
backgrounds that may not otherwise apply.

42. The Bar Council notes that the presence of lay persons on the Board may contribute to
the promotion of diversity and avoid “self-replication” by the judicial members. The Bar
Council also suggests that all members of the Board be required to undertake diversity
training.
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43. The Bar Council is of the opinion that merit should be the sole criterion for
appointments. The Bar Council notes that one aspect of the merit of a candidate might
be their awareness of the diversity of the communities that the courts serve and an
understanding of differing needs in society. However, the Bar Council shares the view of
the House of Lords Constitutional Committee8 that “diversity and merit are distinct
concepts”. Candidates from under-represented groups are, in the opinion of the Bar
Council, equally capable of being appointed on the basis of objective merit criteria.

44. We note that it is the responsibility of the King’s Inns, the Bar Council, the Law Society
and the Universities to ensure that the brightest lawyers from all backgrounds are able
to progress to a point where appointment to the judiciary becomes possible.

Judicial Education and Training

45. In order to ensure the continued excellence of the Irish judiciary, the Bar Council
recommends that all persons appointed to judicial office should undertake a mandatory
course of training upon appointment. The Bar Council is also of the opinion that an
ongoing course of training and education for serving judges should be established.

46. The Bar Council suggests that responsibility for the content and format of any such
judicial training and education should rest with the proposed Judicial Council, to be
established by an Act of the Oireachtas, and that adequate funding for such education
and training programmes be provided by the Government through that body.

The Legislative Framework

47. There is currently a plethora of legislative sources that have a bearing on the eligibility,
selection and appointment of judges and there is scope for considerable confusion. The
Bar Council recommends that all of the relevant statutory provisions governing eligibility
8

25th Report of the House of Lords Constitutional Committee on Judicial Appointments, 2012.
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for appointment as a judge and governing the functioning of the Judicial Appointments
Advisory Board (as currently constituted or otherwise) be contained in one
comprehensive Act of the Oireachtas.

The Bar Council – through its Legislative

Committee – would be willing to give whatever assistance is required of it in terms of
making submissions on a consolidating Bill.

48. The Bar Council would be willing to make further submissions and to be represented on
any independent review group or working group established to look further at these
critically important issues.

30 January 2014.
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