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MIBI - A New Approach to
Processing Claims

David Richardson BL

Introduction

A new MIB] agreement was concluded an the 3ist March, 2004. It is
proposed to set out in this article the main practical differences
between this new agreement and the preceding agreement of the 21st
December, 19881, Furthermore, the essential criteria that must now be
met by a claimant under the new regime will also be discussed.

Clause 14 - Operation of the agreement

The new agreement will only affect claimants involved in accidents
that arise on or after the 1st May, 2004. Claims pursuant to accidents
before that date will be dealt with under the 1988 agreement.

One should note that the 1988 agreement has been brought to an end
by the ncw agreement, but without prejudice to the continued
operation of that agreement in so far as it relates to accidents
occurring before the 15t May, 20042 Thus cases concerning accidents
which gccurred before the 1st May, 2004 will continue 1o be assessed
under the old regime.

Clause 2 - Enforcement of the Agreement

It seems that the means by which one may seek compensation from the
MBI, as set out in Clause 2 of the 2004 agreement, remain identical to
the means sel oul in the old agreement,

The wording has been amended slightly in that the 1988 agreement
lists means by which a claimant 'may’ seck compensation from the
MBI, whereas the new agreement sels out how the claimant “must’
seek to enforce the agreement.

Perhaps this merely represents a lightening up of loose language;
despite the use of the word 'meoy in the old agreement one cannot
envisage any other means that might have been invoked to seek
compensation from the MiB! other than those listed in that agreement
and therefore the use of the word 'myst changes nothing.

The notion that the abovemenlioned amendment represents a
tightering up of toose language is further corroborated by the addition
in clause 2.2 of 'gndfor, which, in the 1988 agreement, had read simply
as 'or's, The need (o change the wording to ‘and/or coutd, on a strict
interpretation, infer that under the old regime, the MIBI could only be
cited as co-defendants in proceedings where efther the owner or user
of a vehicle was the other defendant but not where both owner and
user were joined as defendants, Clearly this is not the case.

Clause 3 - Conditions precedent to the MIBI's
liability

Clause 3 of the new agreement lists the matters fo be done by the
claimant in order for his claim to come within the terms of the
agreement and in general it lists the terms which shall be conditions

precedent to the MIBFs liability. It is here that some major changes
have been introduced.

Clause3.1: Before the issue of Court proceedings that will involve the
MIBI, the claimant must have given the MIBI notification of his intention
to seek compensation. In other words, it would not suffice to serve
pleadings on the MIBE without having lirst complied with the obligation
to give notice of the intention o do so. In this regard, the new agreement
does not differ from the 1988 agreement. Where the agreements do
differ though is in refation to how That hotice must be given.

The new agreement sets out that notice may be given by registered
post or 'electronic mail as specified in the website wwwmibiied; the
1988 agreement had provided solely for the giving of notice by way of
registered post.

The addition of e-mail as a means of notifying the MIBI of intention to
seek compensation represents an acceptance of changing business
practices and is overall to be welcomed.

It is assumed that it is in Hight of the introduction of e-mail as a means
of notifying the MIBI that the new agreement has recanted from the
need to give 'notice in writing' as was required by the 1988 agreemenl
and instead requires onlby "prior notice’. Electronic mal is not strictly
speaking a form of "writing' but rather computer data; the removal of
the need for written notice reflects this position.

Both agreements specify the time limits within which fhe above
notification must be made, The 1988 agreement provided that the
notification, in the case of death or personal injuries, had to be given
within three years. The new agreement provides that notification, again
in the cases of death or personal injuries, must be given 'within the
time limits prescribed in the Statutes of Limitation’.

Having the time limit for personal injuries mirror the time Hmits in the
Statute of Limitations permits a claimant to mare readily invoke
arguments regarding discoverabitity of injuries should the claimant for
some reason be outside the strict three year hmit imposed under the
1988 agreement. Likewise, a minor claimant can now wait until he
attains majority rather than having fo act within three years,
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A more cyhical view night be that the agrecment refers to the Statutes
of Limitation, rather than fixed lengths of time, in preparation for the
pronosed reduction of the time limits within which personal mjuries
claims will have to be instituted.

The Civi Liability Act, 1961 imposes a two year fimit, in some circumstances,
where it is propesed to bring proceedings against the estate of a deceased
person. This fime it wilt need to be heeded in clrournstances where, for
example, an pninsured driver whe bears responsibitity for the plaintiffs
injuries has died; the notification will need to miror the statutory time imits
on bringing proceedings.

The ane-year time imit in respect of damage to property is unchanged.

Clause 3.2 is unchanged except that the 2004 agreement clarifies that the
MIBI is enlitied to sight of a caimant's medical reports where reasonably
required. The 1988 versian did not specify this.

Clause 3.3 This is 4 new addition in the 2004 agreernent. Here the MIB]
confirms its right 10 interview the climant in claims that arise from an
accident caused or contributed to by an uniraced driver.

This right of interview will assist He MBI to investigate claims that are, by
their definition, notoriously difficult to adeguately investigate. It isa measure
by which it is hoped fo reduce fraudulent claims, In this regard, it should be
noted that the answers given by the cdaimant at such an interview, whilst
they may be used in the course of any subsequent court hearing related to
the BABTS liabikiky to that claimant, may not be used 'in any circumstances
in any crinsnal proceedings”. Emphasis addecd), The answers are to be used
solely for the purposes of progressing the claimant's claim and cannot be
used by aryone other than the MIB! or its servanis or agents. The claimant
is entitled 1o have his solicitor present at such interviews. The MBI will be
fisbile Tor the ‘reasonable costs’ of such an interviews; it is not clear if this wil
include legal costs incurred, Certainly clause 4.2 of the 2004 agreement
makes it abundantly clear that the MIB| will nit be responsibie for the costs
a claimant may have incurred in order to provide the MIBE with the
information it secks

Clause 3.4 Is also new and is also an anti-fraud measure. 11 simply states that
the claimant must co-operate fully with An Garda Siochana or any other
authorized person in thelr investigations of the daim. It does not specity who
‘any other authorized persont’ encompasses but it must be assumed that
wehiere an insurance company is appointed o handle a claim, that an official
af that company will be covered by the scope of this dause. Furthermore,
along the same fines of reasoning, any persons o whom the insurance
company conkracts work {e.g. motor cagineors or private Investigators)
should also eome within the rubric of clause 3.4

Clatise 3.5 is 3 transcript of the 1988 agreement’s clause 3.3; it obliges the
claimant 1o furnish the MIBE with copies of 2l relevant documents and legal
pleadings, statements, el

Clause 3.6 largely transposes clause 3.4 of the 1988 agreement but there is
a sigrificant addition to that as well.

The clause essentially piaces on the claimant the duly of establishing
whether or not an approved policy of insurance covering the use of any
vehicle tvalved i the accldent the subject matter of the clain. The old
agrecment states that he need only determine it & policy exists which
woald cover such a vehicle for use in a public place; the 2004 agreement
requires hin to go further than that and is not confined to use in & public
pece dlane. In other words he will need to establish whether or not any
form of insurance exists whatsoever,

The claimant, or his fegal representatives, must establish if such a policy exasts
by demanding particulars from the owner or user in accordance with s, 73 of
the Road Traffic Act, 1961, Peactitioners should note that 573 of the Act
requires that this demand be made in writing and seat by registered post.
Thearetically at feast, failure 10 ¢do 5o may leave the claimant in breach of the
agreement.

The clause anes on {and it 5 this continuation which is the significant
addition alluded to above to impose a cooling off period of sorts, 1t states
that the clalmant must wait at least three months before he can declare his
attempts to secure the insursnce details 1o be unsuccessiut

One means by which this three month period can be circumvented is for the
claimant to present to the MIBI written confirmation from [a Garda] or the
owner andfor user of the vehicle’ which gave rise to the claim; then the
natification may take place immediately.

If there is an appraved poficy in existence, then there is no need to wait for
three months to elapse If you are in a position to have & Garda or the owner
user confirm this inowriting,

it seems that if no policy exisks, thep the claimant will have to issue his letters
of demand under 5. 73 and then wait for three montis to pass before he can
notify the MIBL

Clauses 3.7 and 3.8 These are the same as the 1988 clauses 3.5 and 3.6

Clause 3.9 By this clause, the claimant is obiiged to give the MBI at least 28
days natice before he abtains judgment against someone where obtaining
that judgment might give rise o an obfigation on the part of the MIBL :

This clayse ties in with Clause 471 of the new agreement, which & nof
significantly different to Clause 4.1 of the 1988 agreement. Clause 4.3 states
that where judgment has been obtained in respect of any Hability for ;
damage, Injury o death which Is required 1o be covered by a policy of
insurance and such judgment i not satisfied in full within 28 days, then the
MIB! will pay to the person in whose favour the judgment was given such
sum as remains pavable Subject of course to the limitations of the
agreement}. Clause 3.9 abliges the person who i pursuing such a judgment
10 give the MIBI 28 days odvonce notice rather than seeking satisfaction
when judgnent has already been obtained, as was the procedure under the
old regime. :

Clause 3.10 s similar to Clause 3.7 of the 1998 agreement. Both impose on
the claimant the duty to take all reasonable steps against any person against
whoar the claimant might have a remedy, Here the MBI guarantees a ful
indemnity as to reasonable costs incurred in taking sach steps.

The final arbiter of disputes as to the reasonableness of the sieps the MBI
tequests the daimant to take is the Minister,

The 1988 agreement referred to the climant as "the person bringing the
proceedings. Such a reference is missing from the 2004 agreement, ;

Clauses 3.17 and 3.12 These are not materiafly different to elauses 3.8 and
3.9 of the 1288 agreement.
The remaining sub clauses at clause three are new o the 2004 agreement.

Clause 3.13 imposes & new duty on the claimant Any accident which
gives rise to g claim made 0 the MIBI must be reported o An Garda
Siochana within two days of the event or as soon as the clammant
reasonably can.

i, Elause 4.7 of the 2004 agreemesst
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In mos{ instances, the Gardai will no doubt be informed in any event,
The aim of this new sub clatse is 1o deter bogus claims against the MIBI,

Clause 3,14 seems superfluous given the requirements made of the
claimant at clause 3.12

Clause 3.15 is a sigmificant addition to the agreement. As discussed
above, the claimant clearly has a duty to notify the MIBI of his intention
o seek compensation. Clause 315 sets out exactly what must be
included 1n that notification. ) states that any notification that lacks
the requisite information {or does not show good reason as to why it
lacks it} shalt not be deemed to be duly notiffed to the MIBL

Motification by way of the MIBF website requives thal the claimant fill
ir afl boxes hefore he may submit the rotification and thus the issue of
invalid notification is less Hkely to arise through thal method.

However, notifieation by way of registered post {the more common
method at present at feast) has now changed in that it will be deemed
invalid il the requisite information has not been supplied. One wonders
wilt the MBI be so obliging as to inform claimants that their
notification has been deemed mvalid before the expiry of the time limit
set out b1 the agreement ot clause 3.1 or is it a matter that will be
brought to their attention at a later stage €.g. when the claimant seeks
1o enforce the agreement.

Practitioners should be cautious regarding this aspect and it might prove
prudent 1o end such letters with a paragraph o the following effect:

‘Urndess we tear 1o the contrary within the next 10 days it will be
assumed that this notification has been deemed valid by your offices’.

The information that clause 315 requires to be contained in a
notification is:

a) Name, address and PPS no. of claimant

bl Registration number of vehicle alfeged to be uninsured and make
and modet (if known}

t) Garda Station to which the matter was reported

dl Why claimant fecs the vehicle was uninsured

el Steps takern to establish if there was 2 valid policy of insurance

1 MName and adedress of owner andfor user of vehicke

gl Date and time and place of accident

k) Deseription ef accident

i} 1f other vehicles involved, then the registration numbers, makes
and madels of same

i Mames, addresses and insurance details of other drivers andfor
owners involved

"Intention to seek compensation' notification
checklist:

a) Notify of intention to seck compensation before issuing
proceedings
b} Done within time {imits as per clause 3.1

¢} Registered post letters to user or owner to determine i insurance
exists; must wall three month if no suceess or if certified in
writing by cwnerfuser/Garda that Insurance oxists, thep sooner
than three months

d} incident reported to Gardai within twoe days or as saon as claimant
reasonably can

Thereafter:

aj Claimant to comply with Garda investigations

b

=

Claimant o atond interview if MIBE request {where claim arises
from untraced driver). Claimant may have solicitor present.
furnish MIBI with material information reasonably required,
inciuding medical reparts

3

=

Notice of proceedings {1o either insurer or MIBI as the case may be
under clause 3.8) before issue of proceedings

Clatmant to take any reasonable steps the MIBI require of him; if
dispute regarding reasonableness, then Minister decides

]

The manner in which pleadings are drafted has also changed due to the
miroduction of the new agreement, bul this is a3 mattor which will
postdate the notification procedure and is thus not within the remit of
this article,

Clause 4 - Satisfaction of Judgements by MIBI

Ciause 4 has not changed significantly compared to the 1988
agreement. It clarifies two aspects related to the costs of daiming
compensation from the MIBL Firstly, as mentioned earlier, at Clause 4.2
it specifies that the MIBF will not be liable for the costs incurred by the
claimant in supplying the MiB! with the information it requires {subject
to the costs reasonably incurred in atieading for interview at the
request of the MBI}

Secondly, clause 4.3 cstablishes that the MIBL is not to be 3 'soft touch’
in relation to the legal costs. The legal cosls or expenses recoverable
against the MIBL will not be higher than those that would be
recoverable where the gwner or user of the vehiele was covered by an
approved policy. Furthermore, the legal costs in excess of what would
bie payable will not be allowed merely because the MIBL is or may be 2
defendant or co-defendant to proceedings; simply put - because the
WHB! is involved does not entitte the claimant to seck higher legal costs
than in other similar cases not involving the MIBE

Clauses 5 and G- 'Exclusion of Certain User and Passenger Claims'
and 'Unidentificd or Untraced Vehicle, Owner or Hser’ respectively:
These clauses are the same as the wording in the 1988 sgreement,

Clause 7 - Damage to Property This clause also remains the same, bar
the conversion of Lhe brish pound figures to euro figures; the figures
have not increased since the 18388 agreement; in fact due to rounding
down, they have reduced stightly,

The agreement is signed by the Minister for Transport, who replaces the
Minister for the Environment as signatory of the agreement.®
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