
EXPLANATORY MEMORANDUM

	The purpose of this explanatory memorandum is to explain briefly the various amendments being proposed by the Bar Council at the General Meeting on the 13th March 2006.  If members require any further information, or wish to discuss any matters arising, please feel free to contact a member of the Bar Council in advance of the meeting. * 




A.  OVERVIEW 

1. The proposed amendments to the Code of Conduct, Constitution, and Disciplinary Code represent the Bar Council’s response to the Competition Authority’s preliminary report on the profession.  The Bar Council has engaged with the Competition Authority and its own legal advisers, from within the profession, as well as expert economists, to formulate an appropriate response to the preliminary report.  The overall objective of the proposed amendments is to ensure that the profession and the rules that govern the profession are in line both with national and European Competition Law.  Members will be aware that non-compliance with the National and European Competition Rules has serious civil and criminal consequences for the profession, and that the Competition Authority has proposed that the profession be regulated externally.  The proposed amendments represent a package that will ensure the continued existence of the referral Bar as a distinct and independent profession serving the administration of justice, the public and the common good.
THE BAR COUNCIL HAS RECEIVED LEGAL ADVICE THAT THE PROPOSED AMENDMENTS ARE NECESSARY FOR THE PRESERVATION OF THE PROFESSION AND TO MEET OUR OBLIGATIONS UNDER COMPETITION LAW.

2. Further amendments are also required arising from the Lawyers Establishment and the Lawyers Services Directives
 and transposing national Regulations.
  Finally, the Bar Council is taking this opportunity to propose certain other amendments intended to keep the regulation of the profession in line with best national and international regulatory practice.

B.  PROPOSED MOTIONS.

Motion 1:  The purpose of this motion is to ensure that the Code of Conduct is fully compliant with the Lawyers Services Directive and the Lawyers Establishment Directive
 and transposing national Regulations
, which confer rights both on members and certain qualifying persons from EC member states in respect of practising here, and in relation to members practising abroad.  Proposed amendments relate to, amongst other things, the disciplinary procedures applicable, the creation of a register for lawyers from other member states who wish to practise here under the Establishment Directive, and the removal of restrictions on members exercising rights conferred on them in relation to the provision of services and establishment in other member states. 

Motion 2:  The Competition Authority has criticised difficulties in relation to the establishment of newly qualified barristers, and has criticised the Code’s prohibition on barristers engaging in part-time occupations.  The Competition Authority is of the view that this affects the sustainability of supply of persons into the profession in the longer term.  The Bar Council wishes to enhance the opportunities for those entering the profession to establish themselves quickly and successfully in the profession and thus proposes to amend the Code of Conduct to permit part-time occupations that are not inconsistent with the Code of Conduct.  The conflict of interest provisions would apply to any such barrister engaging in part-time occupations. 

Motion 3: The restriction on barristers engaging other barristers to assist in work is criticised by the Competition Authority as a restriction, inter alia, on the ability of younger members to establish themselves.  The objective of the motion is to assist younger barristers to obtain a source of income and to assist them in their professional development.

Motion 4: The Competition Authority is of the view that the restrictions on advertising inhibit the ability of members to compete with each other and to become established.  The proposals would remove restrictions on the appropriate use of photographs and disclosure of titles (senior/junior counsel) in the context of advertising.

Motions 5: The Competition Authority has questioned the need for the existence of two branches of the legal profession.  It has criticised the restrictions placed on solicitors who wish to become barristers.  The proposals remove any such transfer restrictions and facilitate entry into the profession by solicitors who wish to so transfer.

Motion 6:  The Competition Authority has criticised the rule whereby a barrister may not take over a case from another barrister before the earlier barrister’s fees have been discharged.  The Competition Authority view of the matter, from a competition perspective, is that the rule prevents a client or solicitor choosing between service providers, and prevents barristers competing with each other.  The proposal would remove the restrictions highlighted by the Competition Authority and enhance freedom of choice for consumers in the selection of barristers.   It is proposed that the Professional Practices Committee will be empowered to issue guidelines in respect of a barrister’s duties in respect of taking over a case from another barrister. 

Motion 7: The Bar Council wishes to regularise the situation where Barristers have offices outside of locations administered by the Bar Council.  It wishes to endorse the policy of the sharing of capital and current costs amongst barristers, whilst retaining independence, which is to the benefit of consumers and other clients.  The proposed insertion makes clear that such sharing of costs is permitted, subject to the retention of independence.

Motion 8:  The Competition Authority criticised the profession for the lack of price competition in relation to fees.  The Bar Council is committed to promoting transparency and competition on fees.  The purpose of the amendments is to ensure that charging of fees is in line with accepted national and international practice.  To this end it is proposed that express reference be made to the issuing of “Section-68” type letters by barristers, on request, to Solicitors and Clients under the Direct Access Scheme.

Motion 9:  The proposed amendments provide for the provision of practising certificates and for continuing professional development.  The Competition Authority wishes the profession to be subject to external regulation.  Having consulted with Bar Associations in other jurisdictions, the Bar Council is satisfied that there is a need for the provision for a practising certificate.  The Bar Council proposes to have a similar certificate in relation to the Bar.  The practising certificates will not be used for recording financial relations with the Bar Council itself, such as payment of fees or any arrears that may arise. 

Motion 10: The purpose of this motion is to bring the Code of Conduct in line with accepted practices in relation to gender neutrality, and to show that the objectives of competition law are shared by the profession –such as efficiency, transparency, availability of choice to clients and the provision of a service that is universally available to all those who seek the service of barristers.  These values are in addition to the existing values of the Bar in relation to the administration of justice and independence.   In addition consequential amendments, such as renumbering of internal cross-references, are provided for.  

Motion 11: The proposed amendments to the Constitution are designed to serve the purpose of providing a register for lawyers from European Community States and to make clear that they have the same rights to vote as any practising barrister. These are requirements placed on the Bar Council by the European Community (Lawyers Establishment) Regulations 2003, SI Number 7322003.  

Motion 12:  The purpose of the amendment is to expand the role of non-lawyers in the complaints procedure.  It is proposed that the Barristers’ Professional Conduct Tribunal would sit with a majority of non-lawyer members appointed from relevant national organisations, such as IBEC and ICTU.  The objective of the amendments is to answer criticisms that self-regulation is not an effective means of regulating the profession.  The Disciplinary Code is also amended to take into consideration the position of registered European lawyers pursuant to the Establishment Regulations 2003 and to satisfy obligations placed on the Bar Council thereunder.

Bar Council

23rd February 2006

*Copies of these documents are available at the Issue Desk and the Reception Desks in the Four Courts, Law Library 158/9 Church Street, and the Distillery Building, 145/151 Church Street, the Bar Council Office in the Four Courts, the Director’s Office and on the Bar Council website www.lawlibrary.ie. 
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